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PREFACE 

This  Volume  completes  the  twenty-fourth  year  of  the 
"Insurance  Digest."  It  contains  770  cases  and  citations 
from  many  leading  articles  and  references  to  annotations, 
relating  to  insurance,  appearing  in  law  periodicals  and 
reports  published  during  the  year  ending  October  31, 
1911.    The  cases  are  classified  as  follows: 

Fire   •       ....         202 


Life 

142 

Fraternal . 

161 

Accident . 

40 

Marine     . 

17 

Miscellaneous   . 

208 

Out  of  593  cases  in  which  the  companies  were  di- 
rectly involved,  judgments  of  the  lower  courts  in  148 
instances  are  shown  to  have  been  favorable  to  the  com- 
panies, while  345  cases  were  against  them.  Of  these 
593  cases,  424  were  appealed  to  the  higher  cotuts,  re- 
sulting in  157  decisions  favorable  to  the  companies  and 
267  cases  against  them.  In  other  words,  the  companies 
were  successful  in  but  24.4  per  cent,  of  the  reported 
cases  tried  in  the  lower  courts,  and  but  37  per  cent,  of 
the  cases  appealed.  The  small  per  centage  of  the  cases 
won  is  due  to  a  considerable  extent  to  the  prejudice  of 
juries  against  the  companies. 

I  express  my  obligations,  to jf^rank  G.  West  and  Miss 
Goldie  Margaret  Stovell,^  of  rty  office,  and  to  Mr.  Hewit 
H.  Thomas,  of  The  Rough  Notes  Company,  for  assistance 
in  the  preparation  of  this  Volume. 

GUILFORD  A.  DEITCH 
Indianapolis,  Ind.,  April  1,  1912. 

PUBLISHERS'  NOTE— A  complete  General  Index  and  Table  of  Cases 
to  the  first  twenty  volumes  of  this  Digest  was  published  early  in  1909.  This 
Index  solidifies  the  annuals  into  a  set  and  very  greatly  facilitates  finding 
what  the  courts  have  ruled  to  be  the  law. 

Concurrently  with  the  publication  of  the  General  Index  there  was  issued 
a  subscription  edition  of  the  first  twenty  volumes  of  the  Digest — bound  in 
five  books,  also  a  trade  edition  nearly  exhausted  and  not  to  be  duplicated. 
The  subscription  edition  of  the  first  twenty  volumes  of  the  Digest,  bound  in 
five  books,  also  the  trade  edition,  was  exhausted  in  1911  and  will  not  be 
duplicated. 

The  matter  contained  in  these  editions  is  identical  with  that  in  the 
annuals  for  1888  to  1907  inclusive. 

The  General  Index  marks  a  distinct  period  for  the  Digest,  so  this  vol- 
ume, while  officially  the  twenty-fourth,  really  becomes  volume  four  of  the 
second  series. 

The  Topical  Index  in  this  volume  and  its  Table  of  Cases  conform  to 
the  style  adopted  in  the  General  Index. 
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EXPLANATION  OF  ABBREVIATIONS 
USED  IN  THIS  VOLUME 


OFROAL  CXDURT  REPORTS 


8e€  page  vii  for  abbreviationa  of  "Unofficial  Reports  and  Law 
Periodicals." 

Ala.    -Alabama  Supreme  Court  Reports. 

App.  D.  C District  of  Columbia  Court  of  Appeals  Reporta 

App.   Div .New  York  Supreme  Court,  Appellate  Division. 

Ark.    .Arkansas  Supreme  Court  Reports. 

OaL    California  Supreme  Court  Reports. 

Can.  S.  C Canadian  Supreme  Court  Reports. 

Civ.  Pro New  York  Civil  Procedure  Reports. 

Colo Colorado  Supreme  Court  Reports. 

Colo.    App Colorado  Court  of  Appeals  Reports. 

Conn.    Connecticut  Supreme  Court  of  Errors  Reports. 

Del.    Ch Delaware  Chancery  Reports. 

Dick.    New  Jersey  Equity  Reports. 

Fla.    Florida  Supreme  Court  Reports. 

Ga Georgria  Supreme  Court  Reports. 

Houst.     Houston  (Delaware  Superior  Court  and  Court  of 

Errors  and  Appeals). 

lU.    Illinois  Supreme  Court  Reports. 

IlL  App Illinois  Appellate  Court  Reports. 

Ind Indiana  Supreme  Court  of  Judicature  Reports. 

Ind.  App Indiana  Appellate  Court  Reports. 

Iowa    Iowa  Supreme  Court  Reports. 

Kans Kansas  Supreme  Court  Reports. 

Kans.  App Kansas  Court  of  Appeals  Reports. 

Ky.    Kentucky  Court  of  Appeals  Reports. 

La.   Ann Louisiana  Supreme  Court  Reports. 

Mass Massachusetts  Supreme  Judicial  Court  Reports. 

Md Marj'land  Court  of  Appeals  RepKjrts. 

Me Maine  Supreme  Judicial  Court  Reports. 

Mich Michl£:an  Supreme  Court  Reports. 

Minn Minnesota  Supreme  Court  Reports. 

Misc.    New  York  Miscellaneous  Reports. 

Miss. Mississippi  Supreme  Court  Reports. 

Mo. Missouri  Supreme  Court  Reports. 

Mo.    App Missouri  Court  of  Appeals  Reports. 

Mont.    Montana  Supreme  Court  Reports. 

N.  B New  Brunswick  Reports. 

N.  B.   Bq New  Brunswick  Equity  Reports. 

N.  C North  Carolina  Supreme  Court  Reports. 

N.  Dak.   North  Dakota  Supreme  Court  Reports. 

N.  H.    New  Hampshire  Supreme  Court  Reports. 
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N.    J.    Eq New  Jersey  Equity  Reporta. 

N.    J.    L New  Jersey  Law  Reports. 

N.  S Nova  Scotia  Reports. 

N.  Y New  York  Court  of  Appeals  Report& 

Neb Nebraska  Supreme  Court  Reports. 

Ohio  St Ohio  Supreme  Court  Reports. 

Ont.     Ontario  Reports. 

Ont  App Ontario  Appeal  Reports. 

Ore Oregon  Supreme  Court  Reports. 

Pa Pennsylvania  Supreme  Court  Reports. 

Rap.  Jud.  Quebec,  B.R.Rapports  Judiciaries  De  Quebec ;  Cour  du  Banc 
de  la  Rlne. 

Rap.  Jud.  Quebec,  C.S.Rapports  Judiciaries  De  Quebec ;  Cour  Superi- 
eure, 

R.  I Rhode  Island  Supreme  Court  Reports. 

S.   C South  Carolina  Supreme  Court  Reports. 

S.  Dak South  Dakota  Supreme  Court  Reports. 

Tenn Tennessee  Supreme  Court  Reports. 

Tex Texas  Supreme  Court  Reports. 

Tex.  C.  C.  A Texas  Court  of  Civil  Appeals  Reports. 

U.   S '. United  States  Supreme  Court  Reports. 

U.  S.  App United  States  Circuit  Courts  of  Appeals  Reports. 

Utah    Utah  Supreme  Court  Reports. 

Va Virginia  Supreme  Court  of  Appeals  Reports. 

Vroom     New  Jersey  Law  Reports. 

Vt Vermont  Supreme  Court  Reports. 

W.  Va West  Virginia  Supreme  Court  of  Appeals  Re- 
ports. 

Wash Washington  Supreme  Court  Reports. 

Wis Wisconsin  Supremo  Court  Reports. 


Digitized  by  VjOOQIC 


EXPL^NATION  OF  ABBREVIATIONS 
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UNOmCIAL  REPORTS  AND   LAW   PERIODICALS 


See  preceding  pages  for  abbreviations  of  ^'Official  Court  Reports.^' 

Adv.  S.  U.  S Advance  Sheets  United  States   Supreme  Court; 

Lawyers*    Co-Operative    Pub.    Co.,    Rochester, 
N.  Y. 

Alb.  Li.  J Albany  Law  Journal ;  Albany,  N.  Y. 

Am.  L.  Reg American  Law  Register ;  Philadelphia. 

Am.  L.  Rev American  Law  Review ;  St.  Louis,  Mo. 

Am.   St,   R American  State   Reports. 

Am.  &  Eng.  Corp.  Cas.Amerlcan  and  English  Corporation  Cases. 
[1911]    A.  C Appeal  Cases    [1911]     "The  Law  Reports,"  Lon- 
don, England. 

Atl Atlantic    Reporter ;    West    Publishing    Co.,    St. 

Paul,  Minn. 

AustraL  L.  T Australian  Law  Times;  Melbourne  and  Ade- 
laide, Australia. 

C.  C.  A United  States  Circuit  Courts  of  Appeals  Re- 
ports; Lawyers'  Co-Operative  Pub.  Co., 
Rochester,  N.  Y. 

Can.  L.  T Canadian  Law  Times ;  Toronto,  Ont.,  Canada. 

Cent.  L.  J Central  Law  Journal;  St.  Louis,  Mo. 

[1911]    Ch.   D Chancery  Division    [1911]     "The  Law  Reports," 

London,  England. 

Ch.   L.   J.   Wkly Chicago  Law  Journal,  Weekly;  Chicago,  lU. 

Ch.   L.   N Chicago  Legal  News ;  Chicago,  111. 

Dauphin   Co.   R Dauphin  County  Reporter;  Harrlsburg,  Pa. 

DeL  Co.  Rep Delaware  County  Reporter;   Chester,  Pa. 

Det  L.  N Detroit  Legal  News ;  Detroit,  Mich. 

Fed.    Federal    Reporter ;     West    Publishing    Co.,     St. 

Paul,  Minn. 

Green  Bag,  The Boston,  Mass. 

Harv.  L.  R Harvard  Law  Review ;  Cambridge,  Mass. 

Ins.  L.  J Insurance  Law  Journal ;  New  York,  N.  Y. 

Ky.  L.   R Kentucky  Law  Reporter ;  Frankfort,  Ky. 

L.  J.  Ch.  N.  S Chancerj'  Division  \     Law  Journal  Re- 

L.  J.  P.  C.  N.  S Privy  Council  (        ports, 

L.  J.  P.  D.  &  A.  N.  S. .     Probate  Division  and  Appeal    J        New  Series, 

L.  J.  Q.  B.  N.  S Queen's  Bench  Division  j         London,  Eng. 

I*  R.  A Lawyers*  Reports,  Annotated;  Lawyers'  Co-Op- 
erative Pub.  Co.,  Rochester,  N.  Y. 

Lack.  L.  N Lackawanna  Legal  News ;  Lackawanna,  Pa. 

Lane.  L.  R Lancaster  Law  Review ;  Lancaster,  Pa. 

Law  T.   R Law  Times  Reports ;  London,  England. 
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Leg.  Int  The  Legal  Intelligencer ;  Philadelphia.  Pa. 

Mo.  App.  R .Missouri  Appeal  Reporter ;  Kansas  City,  Mo. 

Mont.  Co.  L.  R Montgomery    County    Law    Reporter;     Norrla- 

town,  Pa. 

N.  C.  R National  Corporation  Reporter ;  Chicago.  111. 

N.  E.   Northeastern    Reporter ;    West    Publishing    Co., 

St.  Paul,  Minn. 

N.  J.  L.  J Now  Jersey  Law  Journal ;  Plainfield.  N.  J. 

N.   W Northwestern    Reporter ;    West    Publishing   Co., 

St.  Paul,  Minn. 

N.  W.  L.  R. Northwestern  Law  Review ;  Chicago,  HI. 

N.   Y.   Supp New    York    Supplement ;    West    Publishing   Ca, 

St,  Paul.  Minn. 

Neb.  L.  N Nebraska  Legal  News ;  Lincoln,  Neb. 

North.  Co.   Rep Northampton  Coimty  Reporter;   Easton,  Pa. 

O.   C.   R Ohio    Circuit    Reports ;     Columbus    and   Cindn- 

naU.  O. 

O.  D.   Ohio  Decisions ;  Norwalk.  O. 

O.   P.   D Ohio  Federal  Deciaions ;  Norwalk.  O. 

O.  L.  J Ohio  Law  Journal ;  Columbus,  O. 

O.  L.  N Ohio  Legal  News ;  Norwalk,  O. 

O.   N'.   P Ohio  Nisi  Prius  Decisions ;   Columbus  and  Cin- 
cinnati, O. 

[1911]   P Probate  Division  •'The  Law  Reports";  London, 

England. 

Pa.  Co.  Ct Pennsylvania  County   Court  Reports ;    Philadel- 
phia, Pa. 

Pa.   Dlst  R Pennsylvania  District  Court  Reports ;  Philadel- 
phia. Pa. 

Pa.  Super.  Ct Pennsylvania  Superior  Court  Reports;  Philadel- 
phia, Pa. 

Pac Pacific  Reporter ;  West  Pub.  Co.,  St.  Paul.  Minn. 

[1911]     Q.   B.  D Queen's  Bench  Division     [19111     "The  Law  Re- 
ports"; London,  England. 

Pitts.  L.  J Pittsburg  Legal  News ;  Pittsburg,  Pa. 

S Southern     Reporter ;    West   Publishing   Co.,    St. 

Paul,  Minn. 

S.  C  R United    States   Supreme   Court    Reporter ;    Wes' 

Publishing  Co.,  St.  Paul,  Minn. 

S.  E Southeastern     Reporter ;     West    Publishing    Co., 

St  Paul,  Minn. 

Sc.  L.  R Scottish  Law  Reporter ;  Edinburgh,  Scotland. 

Sc.  L.  T Scots  Law  Times ;  Edinburgh,  Scotland. 

Super.   &  C.   P Ohio   Superior   and  Common   Pleas   Courts   Re- 
porter; Norwalk,  O. 

S.  W Southwestern    Reporter ;    West    Publishing    Co., 

St.  Paul,  Minn. 

Va.  L.  Reg Virginia  Law  Register ;  Lsmchburg,  Va. 

Va.  S.  C.  R Virginia     Supreme    Court    Reporter,    Richmond, 

Va. 

Wash.   L.   R Washington  Law  Reporter;  Washington,  D.  (', 

Wk.  L.  B Weekly   Law   Bulletin   and   Ohio   Law   Jour;i:    •. 

Columbus.  O. 

W.  N.  C Weekly  Notes  of  Cases ;  Philadelphia,  Pa. 

Yale  L.  J Yale  I-*aw  Journal,  Box  1341,  New  Haven.  Co..  . 
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Policy — Written  Consent — Notice  to  Agent — Estoppel: 

By  the  terms  of  the  policy  alterations  on  the  premises  could 
not  be  made  without  the  written  consent  of  the  company  in- 
dorsed on  the  policy.  Insured  returned  the  policy  to  the  com- 
pany's agents  to  be  re-written,  and  while  it  was  in  their  posses- 
sion, she  wrote  to  them  that  she  intended  to  make  certain  alter- 
ations in  the  premises,  asking  them,  if  such  notice  was  not 
sufficient,  to  let  her  know  at  once.  They  made  no  reply.  Held, 
That  the  company  was  not  estopped  from  setting  up  the  viola- 
tion of  the  condition  in  defense. 

[Judgrment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Atwood  V.  Caledonian  American  Ins.  Co.  of  N.  Y.  (Mass.  S. 
J.  C.) : 

92  Northeastern  Reporter  (July  5,  1910)  32; 
39  Insurance  Law  Journal  (Augrust,  1910)  1164. 

Agent — Proof  of  Loss — Waiver: 

A  local  agent  of  a  fire  insurance  company  who  has  authority 
to  issue  policies  for  the  company  and  to  collect  premiums  there- 
for, also  has  authority  to  waive  proofs  of  loss,  by  repudiating 
on  behalf  of  the  company,  after  a  loss,  all  liability  on  such 
policy,  either  in  writing  or  by  parol  or  by  matter  in  pais. 

Acts  of  Agent — Apparent  Authority — Liability  of  Principal: 

Acts  of  an  agent,  performed  within  the  scope  of  his  real  or 
apparent  authority,  are  binding  upon  his  principal.  The  public 
have  a  right  to  rely  upon  an  agent's  apparent  authority,  and  are 
not  bound  to  inquire  as  to  his  special  power,  unless  the  circum- 
stances are  such  as  to  put  them  upon  inquiry. 

[Judgment   for  plaintiff  below.     Here  affirmed  aga.inst   com- 
pany.] 

Aetna  Ins.  Co.  v.  Holmes  et  al.  (Fla.  S.  C.) : 

52  Southern  Reporter  (August  6,  1910)    801; 

39  Insurance  Law  Journal  (September,  1910)  1337. 

Policy — Rule  of  Construction — Ambiguities: 

While  an  Insurance  policy,  like  other  contracts,  is  to  be  con- 
strued and  given  effect  according  to  its  language  and  terms,  its 
provisos  and  exceptions  are  to  be  strictly  construed  against  the 
company  and  liberally  in  favor  of  the  insured,  and  any  am- 
biguity or  reasonable  doubt  is  to  be  resolved  in  favor  of  insured 
and  against  the  company. 

Same — Exceptions — Earthqualce : 

The  policy  provided  that  the  company  should  not  be  liable 
for  loss  caused  "directly  or  indirectly"  by  certain  specified 
causes,  and  then,  after  a  semi-colon  "or  for  loss  ♦  ♦  ♦  oc- 
casioned by  or  through    ♦     ♦     ♦     earthquake."    Held*  That  the 
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policy  excepted  loss  caused  "directly"  by  earthquake,  but  not 
loss  caused  by  fire  communicated  to  the  insured  building  through 
intermediate  buildings,  the  fire  in  the  first  of  which  was  caused 
by  earthquake. 

Same — Same — Same — Statute : 

Sec.  2628  of  the  Cal.  Civ.  Code,  which  provides:  "When  a 
peril  is  specially  excepted  in  a  contract  of  insurance,  a  loss, 
which  would  not  have  occurred  but  for  such  peril,  is  thereby 
excepted;  although  the  immediate  cause  of  the  loss  was  a  peril 
which  was  not  excepted,"  does  not  have  the  effect  of  excepting 
a  loss  caused  by  fire  communicated  to  the  insured  building 
through  intermediate  buildings,  the  fire  in  the  first  of  which  was 
caused  by  earthquake. 

[Order  denying  new  trial  to  defendant  below.     Here  affirmed 
against  defendant] 

Pacific  Heating  &  Ventilating  Co.  v.  Williamsburgh  City 
Fire  Ins.  Co.  of  Brooklyn  (Cal.  S.  C.) : 

111  Pacific  Reporter  (October  31,  1910)  4. 

Pollcy--Qa8oline— "Stored  or  Kept": 

In  an  action  upon  a  fire  insurance  policy  the  company  relied 
upon  a  statutory  condition  protecting  from  liability  "for  loss  or 
damage  occurring  while  gasoline  is  stored  or  kept  in  the  building 
insured."  It  appeared  that  the  fire  was  caused  by  a  small 
quantity  of  gasoline  in  a  stove  which  was  being  used  for  cooking 
purposes,  no  other  gasoline  being  in  the  building.  Held,  That, 
whatever  the  precise  signification  of  the  words  "stored  or  kept," 
there  was  no  infringement  of  the  condition  having  regard  to  the 
ordinary  meaning  of  the  words  used. 

[Judgment   for   company   below.     Here    reversed   against   com- 
pany.] 

Thompson  v.  Equity  Fire  Ins.  Co.  et  al.  (Can.  S.  C.) : 

[1910]   Appeal   Cases    (The  Law  Reports,   November 
1,  1910)   692. 

Mutual  Company — Policy— Conatruction — Amount  of  Risk: 

The  policy,  which  was  issued  by  a  mutual  company  on  de- 
posit by  the  insured  of  a  sum  by  way  of  premium  to  be  subject  to 
assessment,  contained  the  following  provision:  "If  the  deposit 
made  by  the  insured  at  the  time  this  policy  is  issued  should  be 
less  than  the  premium  which  would  be  payable  on  the  property 
hereby  insured  for  the  amount  of  insurance  above  named,  at  the 
rate  charged  by  the  majority  of  the  stock  companies  engaged  in 
fire  insurance  business  in  the  locality  in  which  this  risk  is  sit- 
uated, then  it  is  understood  and  agreed  that  the  amount  of  in- 
surance contracted  for  herein  and  all  claims  for  losses  hereon 
shall  be  reduced  pro  rata  on  the  several  and  separate  items 
thereof."  Held,  That  by  the  provision  it  was  intended  to  put 
the  insurance  on  a  stock  company  basis,  as  determined  by  the 
rate  charged  by  a  majority  of  such  companies  doing  business  in 
the  vicinity.  The  criterion  of  this  is  the  stock  company  rate 
there  in  vogue,  on  the  same  kind  of  property,  and  not  the  aver- 
age on  all  classes  without  regard  to  the  nature  of  the  risk.    It  Is 
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only  by  taking  the  stock  company  rates  on  similar  property  In 
the  neighborhood  that  it  can  be  determined  what  the  stock  com- 
pany rate  would  be  on  the  property  insured,  which  rate  by  com- 
parison is  to  decide  the  extent  of  liability  on  the  policy;  the 
agreement  being  that,  if  the  deposit  made  by  way  of  premium 
Is  less  than  this,  there  shall  be  a  corresponding  reduction.  Ex- 
pressed briefly,  the  deposit  made  was  to  pay  for  the  same  amount 
of  Insurance  that  it  would  have  bought  on  the  property  insured 
from  the  majority  of  the  stock  companies  having  risks  In  that 
locality,  and  no  more  than  that,  notwithstanding  the  amount  for 
which  it  was  written.  And  this  could  be  judged  by  the  rates 
charged  by  such  companies  on  the  same  kind  of  property. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Exchange  Mut.  Fire  Ins.  Co.  v.  Warsaw-Wilkinson  Co.  (U. 
S.  C.  C.  A.,  3rd  Cir.) : 

181  Federal  Reporter  (November  3,  1910)  330. 

Mutual  Company — Assessments — Validity — Burden  of  Proof: 

The  burden  of  proof  is  on  the  company  to  show  the  validity 
of  an  assessment,  for  non-payment  of  which  it  claims  a  for- 
feiture. 

Same — Same — Same : 

The  by-laws  of  the  company  stipulated  that  assessments 
could  be  made  only  in  case  of  actual  loss  or  damage  by  fire  and  to 
defray  the  necessary  expenses  of  the  company.  An  assessment 
was  made  for  an  amount  in  excess  of  the  actual  losses.  It  being 
the  Intention  of  the  company  to  apply  the  excess  to  losses  that 
might  accrue  in  the  future.  Held,  That  such  an  assessment  was 
unauthorized  and  illegal. 

Same — Forfeitures — Rule  of  Construction: 

Forfeitures  are  not  favored  in  the  law,  and,  before  the  courts 
.  will  declare  one.  It  is  essential  for  the  party  insisting  upon  it  to 
show  strict  compliance  with  every  term  said  to  afford  the  basis 
for  thus  summarily  divesting  the  right. 

Same — Same — Non-Payment  of  Illegal  Assessment: 

A  forfeiture  cannot  be  declared  for  failure  to  pay  an  assess- 
ment which  is  illegal,  and  not  levied  in  accordance  with  the  pro- 
visions of  the  charter  of  the  company. 

[Judgment   for    plaintiff    below.      Here    affirmed    against    com- 
pany.] 
Settle  V.  Farmers'  A  Laborers*  Co-Operative  Ins.  Assn.  (St. 
Louis  C.  A.) : 

131  Southwestern  Reporter  (November  9,  1910)  136. 

Acceptance  of  Premiums — Knowledge  of  Invalidity — Estoppel: 

An  insurance  company  that  knowingly  takes  a  premium  for 
a  policy  under  conditions  which  will  render  it  invalid  will  not 
be  permitted  to  say  that  It  is  not  a  binding  contract  for  that  rea- 
son. 
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Knowledge  of  Agent — Imputation  to  Company: 

Knowledge  of  an  agent  of  conditions  and  situation  of  prop- 
erty insured  is  imputed  to  the  company. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Fitzimmons-Kreider  Milling  Co.  v.  Ohio  Mutual  Fire  Ins. 
Co.  (111.  App.) : 

41     National    Corporation    Reporter     (November     10, 
1910)    398. 

Premiums — ^Advancement  by  Agent — Lien  on  Proceeds: 

An  insurance  agent  made  advances  for  insured  of  premiums 
on  policies.  These  policies  expired  and  other  policies  were  pro- 
cured. Held,  That  in  the  absence  of  any  contract  therefor,  the 
agent  had  no  lien  for  the  advances  on  the  proceeds  of  the  policies 
subsequently  issued. 

Same — Same — Same: 

A  mortgage  required  the  mortgagor  to  keep  the  property  In- 
sured, and  provided,  that  upon  his  failure  to  do  so,  the  mortgagee 
could  take  out  the  insurance  and  add  the  amount  paid  for  prem- 
iums to  the  mortgage  debt.  Held,  That  where  the  premiums  were 
advanced  by  the  insurance  agent  for  the  mortgagor,  such  ad- 
vances did  not  become  a  part  of  the  mortgage  debt 

[Motion  of  trustee  grranted.] 

In  re  Sejo  Ice  Cream  Co.  (U.  S.  D.  C,  N.  Y.): 

118  Federal  Reporter  (November  10.  1910)   627. 


Application — Authority  of  Agent — Waiver: 

Provisions  of  an  application  restricting  the  power  of  agents 
to  waive  conditions  of  the  contract,  which  application  Is  made 
part  of  the  contract,  apply  to  conditions  relating  to  the  inception 
of  the  contract  as  well  as  to  matters  arising  after  Its  execution. 

Same — Misrepresentations — Estoppel: 

It  was  stipulated  in  the  policy  that  "This  policy  is  based  on 
an  application  of  the  Insured  on  file  with  this  company  which  is 
referred  to  as  forming  a  part  of  this  policy,  and  it  is  understood 
that  no  other  representations  or  statements  have  been  made  to 
the  company  or  its  agent  than  those  written  on  said  application, 
said  application  with  everything  therein  contained,  shall  be  a 
continuous  warranty  by  the  insured."  The  soliciting  agent  made 
estimates  for  the  insured  and  inserted  the  same  in  the  applica- 
tion; the  agent  then  read  the  application  to  insured  who  ac- 
cepted and  signed  it.  Held,  That  under  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  which  were  binding  by  reason 
of  the  fact  that  Oklahoma  was  a  territory  at  the  time  the  action 
arose,  the  company  was  not  estopped  to  set  up  misrepresentations 
In  the  application. 

[Judgment  for  plaintlfT  below.     Here  reversed  in  favor  of  com- 
pany.] 

State  Mut.  Ins.  Co.  v.  Craig  (Okla.  S.  C.) : 

111  Pacific  Reporter  (November  14,  1910)   325. 
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Application — Duty  of  Company  to  Make  Inquiry — Concealment: 

An  insured  has  the  right  to  assume  that  the  company  has 
made  inquiries  of  him  touching  every  material  fact  aftecting  the 
risk,  and  to  avoid  the  policy  it  must  he  found,  not  only,  that  the 
concealed  matter  was  material,  but  that  it  was  intentionally  and 
fraudulently  concealed. 

Same — Act  of  Agent  Perverting  Facts — Liability  of  Company: 

Where  insured  gives  correct  answers  to  the  only  questions 
asked  of  him,  and  the  agent  who  fills  out  the  blank  inserts  in  the 
application  answers  to  questions  not  asked  of  the  insured,  and 
the  insured  signs  the  application  without  reading  it,  or  knowing 
of  the  false  answers  so  inserted,  he  is  not  responsible  for  the 
answers  so  made. 

Same — Fraudulent  Concealment — Proof: 

In  order  for  the  company  to  have  been  released  on  the  ground 
of  fraudulent  concealment  of  incumbrances,  the  proof  should 
have  shown  that  insured  knew,  or  the  circumstances  were  such 
that  an  ordinarily  prudent  person  would  know,  that  the  existence 
of  mortgage  liens  was  material  to  the  risk. 

Same — Same — Insufficient  Proof: 

The  testimony  of  insured  was  to  the  effect  that  the  agent 
made  no  inquiry  as  to  the  existence  of  incumbrances  on  his  real 
property;  the  agent  had  no  distinct  memory  as  to  the  question, 
but  testified  that  the  answers  were  written  in  the  application  as 
given;  the  application  contained  a  negative  answer  as  to  the 
existence  of  incumbrances  on  the  real  property.  Insured  further 
testified  that  he  did  not  know  that  the  existence  of  a  mortgage 
on  the  property  was  material  to  the  risk,  and  only  learned  of  that 
fact  when  he  heard  the  matter  discussed  in  court  in  connection 
with  the  trial  of  his  case.  Held»  That  the  evidence  sustained  the 
finding  that  there  had  been  no  fraudulent  concealment  as  to  the 
existence  of  incumbrances  on  the  property. 

[Judgment    for    plaintiff    below.      Here    affirmed    against    com- 
pany.] 

Continental  Ins.  Co.  v.  Ford  (Ky.  C.  A.): 

131  Southwestern  Reporter  (November  16,  1910)   189. 

Policy — Forfeiture  Provisions — Validity: 

When  a  person  of  mature  years  and  sound  mind,  who  can 
read  and  write,  accepts  a  policy  of  insurance  containing  stipula- 
tions material  to  the  risk  and  on  breach  of  which  the  policy  is  to 
be  avoided,  and  there  is  nothing  confusing  or  ambiguous  in  them, 
and  no  representations  made  which  are  calculated  or  intended 
to  deceive  as  to  their  import,  the  policy  with  the  stipulations  be- 
comes the  contract  between  the  parties,  to  be  enforced,  while  it 
stands  according  to  its  terms,  and  the  principle  should  not  be 
affected  because  in  a  given  case. there  has  been  no  previous  appli- 
cation or  no  express  representation  made. 

Same — Rider — Contract: 

Attached  to  the  policy  was  a  rider  headed:  "For  Gin  Sys- 
tems Only,"  which  contained  certain  provisions  applying  spe- 
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cially  to  that  class  of  property.  The  rider,  although  so  headed, 
contained  the  express  provision,  "Attached  to  and  forming  part 
of  policy  No.  49599,  Southern  Insurance  Co.  of  New  Orleans"; 
and  further  at  the  end  of  the  entire  policy  was  the  stipulation 
"This  policy  is  made  and  accepted  under  the  foregoing  stipula- 
tions and  conditions,  together  with  such  other  provisions,  agree- 
ments and  conditions  as  may  be  endorsed  hereto."  Held,  That 
the  contract  included  the  body  of  the  policy  as  well  as  the  rider, 
and  that  stipulations  contained  in  the  body  of  the  policy  were 
binding  on  insured. 

Same — "Sole  and  Unconditional  Ownership" — Vendee  under  Con- 
ditional Sale: 

The  policy  provided  for  forfeiture  if  the  interest  of  the  in- 
sured were  other  than  "sole  and  unconditional  ownership."  In- 
sured had  possession  of  the  property  under  contract  of  sale,  the 
title  to  the  same  remaining  in  the  vendor  until  the  contract  price 
was  paid  in  full.  Held,  That  insured  was  the  sole  and  uncondi- 
tional owner  within  the  meaning  of  the  policy  as  the  policy  mere- 
ly contemplated  that  the  property  was  not  held  jointly  with 
others. 

Same — Same — Existence  of  incumbrance: 

The  rule  generally  adopted  is  that  a  stipulation  in  a  fire  pol- 
icy of  sole  and  unconditional  ownership  is  not  violated  by  the 
existence  of  liens  and  incumbrances  on  the  property. 

Same — Chattel  Mortgage — Personal  Property — Forfeiture: 

The  policy  stipulated  that  it  would  be  void  "if  the  subject 
of  insurance  be  personal  property  and  be  or  become  incumbered 
by  chattel  mortgage."  Held,  That  where  a  vendor,  has  sold 
goods,  taking  notes  for  the  purchase  money  and  delivered  pos- 
session, retaining  title  as  security,  and  the  contract  has  been 
properly  registered  according  to  the  statute,  the  property,  the 
subject-matter  of  the  contract,  retains  its  character  as  person- 
alty, both  as  between  the  parties  and  others  claiming  adversely 
to  the  lien,  although  attached  to  the  realty,  and  the  lien  of  the 
vendor  was  a  chattel  mortgage  within  the  meaning  of  the  policy, 
thereby  avoiding  it. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Lancaster  et  ux.  v.  Southern  Ins.  Co.  (N.  C.  S.  C.) : 

69  Southeastern  Reporter  (November  19,  1910)   214. 


Premium — Credit — Presumption : 

The  policy  had  been  issued  in  accordance  with  the  appli- 
cation Owing  to  a  misunderstanding  the  premium  was  not 
paid  prior  to  the  time  of  the  loss.  Insured  thought  the  prem- 
ium had  been  paid  and  had  not  been  notified  to  the  contrary 
by  the  company;  no  demand  had  been  made  upon  him  for  pay- 
ment of  the  premium.  Held,  That  the  contract  being  e^cecuted, 
such  circumstances  raise  a  presumption  that  credit  had  been 
given. 
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Policy — Mortgage  Clause — "As  Interest  May  Appear": 

By  Its  terms  the  policy  was  to  be  void  if  the  ownership  were 
changed  or  the  risk  increased  without  the  company's  consent. 
The  property  was  mortgaged  with  the  company's  consent  and 
a  rider  attached,  making  the  proceeds  payable  to  the  mortgagee 
"as  interest  may  appear".  Subsequently  a  second  mortgage  was 
made  to  the  same  mortgagee  without  the  company's  consent. 
Held,  That  the  words  "as  interest  may  appear"  meant  interest 
at  the  time  of  the  loss  and  that  the  second  mortgage  was  not  a. 
breach  of  the  policy  conditions. 

[Judgment  for   plaintiff   below.     Here   affirmed   against   com- 
pany.] 

Fenton  et  ux.  v.  Cascade  Mut.  Fire  Assn.  (Wash.  S.  C.) : 

•     111  Pacific  Reporter  (November  21,  1910)  343; 
39  Insurance  Law  Journal  (December,  1910)  1699. 


Principal  and  Agent — Agent  of  Cprnpany  as  Agent  of  Insured: 

An  agent,  who  represented  several  companies,  was  directed 
by  a  policyholder  in  one  of  these  companies  to  renew  his  policy. 
Instead  of  renewing  the  policy,  the  agent  wrote  the  policy  in 
another  of  the  companies  he  represented.  This  company,  before 
the  delivery  of  the  policy  to  insured,  directed  the  agent  to  can- 
cel the  policy  and  he  complied  by  marking  it  canceled  and  re- 
turning it  to  the  company.  Insured  claims  that,  by  his  conver- 
sation with  the  agent,  directing  him  to  renew  the  policy,  he 
thereby  made  such  agent  his  special  agent  to  renew  the  insur- 
ance in  one  of  the  companies  which  he  represented.  Held,  That 
as  affecting  the  liability  of  the  company  in  which  the  policy 
was  written,  the  agent  could  not  be  considered  as  the  agent  of 
insured. 

Policy — Renewal — Authority  of  Agent: 

An  agent,  directed  by  insured  to  renew  his  policy,  has  no 
authority  to  place  the  insurance  in  another  company. 

Same — Rule  of  Construction: 

Insurance  contracts  are  governed  by  the  same  legal  prin- 
ciples that  apply  to  other  contracts. 

Same — Acceptance — Necessity: 

An  agent,  who  represented  several  companies,  was  directed 
by  a  policyholder  in  one  of  these  companies  to  renew  his  policy. 
Instead  of  renewing  the  policy,  the  agent  wrote  the  policy  in 
another  of  the  companies  he  represented.  This  company,  be- 
fore the  delivery  of  the  policy  to  insured,  directed  the  agent  to 
cancel  the  policy  and  he  complied  by  marking  it  canceled  and 
returning  it  to  the  company.  The  policy  was  never  delivered 
to  insured  for  his  acceptance.  Held,  That  the  policy  was  not 
enforceable. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Ferguson  et  al.  v.  Northern  Assur.  Co.  of  London  et  al.  (S. 
D.  S.  C.) : 

128  Nortliwestern  Reporter  (November  25,  1910)  125. 
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Action  against  Wrong-Doer — Cause  of  Loss — Evidence: 

In  an  action  by  an  insurance  company  against  a  railroad 
company  for  the  negligent  destruction  of  property  on  which  the 
insurance  company  had  paid  the  loss,  the  fact  that  a  locomotive 
passed  a  point  shortly  before  a  fire  was  discovered  there  was 
some  evidence  tending  to  show  that  the  engine  set  the  fire, 
though  it  was  in  good  order  and  properly  managed,  and  no  wit- 
ness had  seen  sparks  lodge  where  the  fire  was  first  discovered. 

Railroad  Fire — Notice — By  Whom  May  Be  Given: 

The  statute  stipulated  that  no  action  could  be  brought  against 
a  railroad  company  for  damages  to  property  by  fire  caused  by  its 
negligence  unless  notice  of  such  loss  is  given  "signed  by  the  party 
owning  such  property  *  ♦  ♦  his  agent  or  attorney."  Held, 
That  notice  given  by  an  insurance  company,  which 'had  paid  the 
loss,  as  assignee  or  subrogee  of  the  owner's  rights,  was  a  suffi- 
cient compliance  with  the  statute. 

[Judgment    for    insurance     company    below.     Here     affirmed 
against  railroad  comiJany.] 

Theresa  Village  Mut.  Fire  Ins.  Co.  et  al.  v.  Wisconsin  Cent 
Ry.  Co.  (Wis.  S.  C): 

128  Northwestern  Reporter  (November  25,  1910)  103. 

Poiicy — Canceiiation: 

One .  party  to  an  insurance  contract  could  not  cancel  the 
policy  except  in  the  manner  provided  therein,  without  consent 
of  the  other  party. 

Same — Same — Notice — Waiver — Insufficient  Proof: 

The  policy  stipulated  that  it  could  be  canceled  upon  ten 
days  notice  by  either  party.  In  compliance  with  instructions 
from  the  company,  the  agent,  who  was  also  cashier  in  the  bank 
in  which  insured  had  a  deposit,  notified  insured  on  June  19th 
by  letter  of  the  company's  instruction  to  cancel,  and  stated  that 
he  had  done  so  and  had  credited  insured's  account  with  the  un- 
earned premium.  Insured  on  June  23rd  replied  asking  if  the 
policy  could  be  re-written  in  another  company  represented  by 
the  agent.  Held,  That  the  evidence  was  insufficient  to  show  that 
Insured  had  consented  to  cancellation  before  the  expiration  of 
the  ten  days. 

[Judgrment  for   plaintiff  below.     Here  affirmed  against   com- 
pany.] 

Northern  Pine  Crating  Co.  v.  Liverpool  &  L.  &  G.  Ins.  Co. 
(Wis.  S.  C.) : 

128  Northwestern  Reporter  (November  25,  1910)  70. 


Arson — Sufficiency  of  Indictment — Authority  of  Company  to   Do 

Business: 

Insured  was  indicted  for  willfully  burning  his  property  for 
the  purpose  of  collecting  insurance  thereon.  Held,  That  the  in- 
formation charging  such  offense  was  not  defective  in  failing  to 
allege  that  the  insurance  company  was  authorized  to  do  business 
in  the  State.    The  gravamen  of  the  offense  is  the  willful  burning 
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of  property  with  the  intent  to  realize  the  insurance  thereon,  and 
this  is  accomplished  just  as  completely  whether  the  policy  be 
valid  or  invalid,  provided  the  insured  believed  it  to  be  valid. 

[Accused  convicted  below.    Here  conviction  affirmed.  1 

Park  V.  State  (Wis.  S.  C.) : 

128  Northwestern  Reporter  (November  25,  1910)  65 

Annotation — Arbitration   as   Condition    Precedent   to   Action   on 

Insurance  Policy: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  German-American  Insurance  Company  v.  Jerrils,  heretofore 
reported  in  23  Insurance  Digest  72. 

28  Lawyers'  Reports  Annotated  (N.  S.)  104. 

Annotation — Loss   or  Destruction  of  Bool<s,   Inventory,    Etc.,  as 
Excusing  Their  Production  as  Required  by  Policy: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  German  Alliance  Insurance  Company  v.  Newborn,  heretofore 

reported  in  23  Insurance  Digest  40. 

28  Lawyers'  Reports  Annotated  (N.  S.)  337. 

Annotation — Effect  of  Temporary  Condition  which  Ceased  before 
Loss  under  General   Provision  against  Increase  of  Risk,  or 
Specific  Provision  against  Certain  Conditions: 
Under  the  above  heading  appears  an  annotation  to  the  case 
of  Port  Blakely  Mill  Company  et  al.  v.  Springfield  F.  &  M.  In- 
surance Company,  heretofore  reported  in  23  Insurance  Digest  28. 
28  Lawyers'  Reports  Annotated  (N.  S.)  593. 

Annotation — Furnishing  Proofs  of  Loss  not  under  Oath  as  Sub- 
stantial Compliance  with  Policy  Requiring  Proofs  under 
Oath: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  St.  Paul  F.  &  M.  Insurance  Company  v.  Mittendorf  et  al., 
heretofore  reported  in  23  Insurance  Digest  1. 

28  Lawyers'  Reports  Annotated  (N.  S.)  651. 

Fire    Insurance    Patrol — Negligence    of    Servants — Liability    for 

Damages: 

The  Kire  Insurance  Patrol  of  the  City  of  New  Orleans  is  not 
a  public  charitable  organization,  and  is  responsible  in  damages 
for  injuries  occasioned  by  the  negligence  of  its  servants  in  driv- 
ing its  patrol  wagon  into  the  truck  of  the  city  fire  department. 
Conceding  that  such  patrol  and  the  fire  department  have  the 
same  rights  of  way  in  the  streets  it  does  not  follow  that  the 
former  is  not  responsible  for  injuries  inflicted  through  the  negli- 
gence of  its  servants. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
ant.] 

Rady  v.  Fire  Insurance  Patrol  of  New  Orleans  (La.  S.  C.) : 

52  Southern  Reporter  (July  2,  1910)  491; 

39  Insurance  Law  Journal  (August,  1910)  1175. 
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Action  on  Policy — Pleadlnge — ^Amendment: 

The  owner,  together  with  first  and  second  mortgagees, 
brought  a  joint  action  on  a  policy  of  insurance  issued  to  the 
owner  with  a  standard  mortgagee  clause  contract  with  the  mort- 
gagees, and  on  demurrer,  it  was  held  that  the  declaration  did 
not  state  a  cause  of  action  in  favor  of  the  mortgagees,  where- 
upon plaintiffs  moved  a  severance  with  leave  to  file  amended 
declarations.  Upon  inspection  of  the  proposed  amendments  it 
appeared  that  the  declaration  proposed  set  up  the  same  facts 
in  support  of  the  separate  causes  of  action  that  had  been  pleaded 
in  the  joint  declaration  by  each  mortgagee  in  his  own  behalf. 
Held,  That  without  passing  upon  the  right  of  plaintiffs  to  sever 
under  the  circumstances  presented,  amendments  would  not  be 
allowed  which,  separately  pleaded,  raised  the  same  questions 
disposed  of  on  the  demurrer,  and  that  in  exercising  the  discre- 
tion permitted  in  allowing  amendments  the  court  should  not 
permit  such  as  present  separately  questions  considered  and  dis- 
posed of  in  an  earlier  prbceeding  in  the  same  action  as  distinct 
from  each  other,  although  charged  by  different  plaintiffs  in  sup- 
port of  their  respective  claims  in  a  joint  action. 

[Motion  to  amend  allowed  as  to  owner,  but  denied  as  to  mort- 
gagees.] 

Weinberger  et  al.  v.  Agricultural  Ins.  Co.  (N.  J.  S.  C.) : 

79  Atlantic  Reporter  (May  4,  1911)   542. 

Written  Contract — Parol  Evidence: 

"Where  a  written  instrument,  executed  pursuant  to  a  prior 
verbal  agreement  or  negotiation,  does  not  express  the  entire 
agreement  or  understanding  of  the  parties,  the  parol  evidence 
rule  does  not  apply  to  prevent  the  introduction  of  extrinsic  evi- 
dence with  reference  to  the  matters  not  provided  for  in  the 
writing." 

Same — Same — Receipt: 

Insured,  after  the  amount  of  the  loss  was  determined,  re- 
ceipted for  an  amount  equal  to  75  per  cent,  of  the  loss  "in  full 
of  all  claims".  Insured  contends  that,  the  company  then  being 
in  danger  of  insolvency,  this  75  per  cent,  of  its  claim  was  re- 
ceived under  an  agreement  that,  if  the  company  voluntarily 
paid  more  than  75  per  cent,  to  any  of  its  San  Francisco  claim- 
ants, it  would  pay  plaintiff  the  difference  between  75  per  cent, 
of  its  claim  and  any  percentage  which  it  paid  to  any  San  Fran- 
cisco creditor.  The  company  claims  that  the  receipt  was  a  com- 
promise of  all  of  plaintiff's  claim  against  it.  Held,  That  the 
words  "in  full  of  all  claims"  were  ambiguous,  and  that  parol 
evidence  was  admissible  to  show  the  agreement  under  which 
the  receipt  was  executed. 

[Judgment  for  company  below.     Here  reversed  against  com- 
pany.] 

Haas  Bros.  v.  Hamburg-Bremen  Fire  Ins.  Co.  (U.  S.  C.  C. 
A.,  9th  Cir.) : 

181  Federal  Reporter  (December  1,  1910)  916. 
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Action — Policy — Waiver — Pleading : 

Waiver  must  be  specially  pleaded. 
Same — Same — Same: 

Insured  in  an  action  on  his  policy,  alleged  that  he  had  per- 
formed all  of  the  conditions  of  the  policy  except  furnishing  proofs 
of  loss,  and  that  such  proofs  were  not  furnished  "for  the  reason 
that  said  defendant  denied  and  disclaimed  all  liability."  Held» 
That  this  was  a  sufficient  allegation  of  waiver  of  proofs  of  loss. 

Policy — Waiver — Necessity  of  Written  Indorsement: 

The  policy  provided  that  it  would  be  void  if  insured  procured 
other  insurjance  without  consent  of  the  company  indorsed  on  the 
policy.  It  further  provided  that  no  waiver  by  an  agent  or  officer 
would  be  binding  on  the  company  unless  indorsed  on  the  policy 
in  writing.  Held,  That  a  waiver  by  the  general  agent  of  the 
company,  although  not  indorsed  on  the  policy  bound  the  com- 
pany. 

Agent — Scope  of  Authority — Waiver: 

An  agent  of  a  foreign  company,  who  issues  policies,  collects 
and  remits  premiums,  and  attends  to  its  business  generally,  is 
a  general  agent  with  authority  to  waive  policy  conditions,  not- 
withstanding the  company  has  a  general  agent  for  the  state. 

Same — Same — General  Agent: 

"Agents  authorized  to  issue  and  deliver  policies  are  regarded 
as  having  the  same  power  to  waive  conditions  in  policies  as  the 
company  themselves,  and  can  therefore  waive  conditions  and 
forfeitures." 

Policy — Other  Insurance — Estoppel — Knowledge  of  Agent: 

The  policy,  by  its  terms,  was  to  be  void  if  other  insurance 
were  procured  without  consent  of  the  company  indorsed  thereon. 
The  agent,  who  issued  the  first  policy,  was  notified  of  insured's 
intention  to  procure  other  insurance,  and  promised  to  make  the 
proper  indorsement  but  failed  to  do  so.  Held,  That  the  company 
is  estopped  to  assert  a  forfeiture  for  want  of  such  indorsement, 
though  the  policy  further  provides  that  "no  agent  has  power  to 
waive  the  provisions  unless  the  waiver  shall  be  written  on  or 
attached  to  the  policy,  and  that  no  privilege  affecting  the  in- 
surance shall  exist  or  be  claimed  by  the  insured,  unless  also 
written  or  attached." 

Same — Same — Same — Knowledge   of  Agent    Having    Dual    inter- 
ests: 

The  policy,  by  its  terms,  was  to  be  void  if  other  insurance 
were  procured  without  consent  of  the  company  indorsed  thereon. 
The  agent,  who  issued  the  first  policy,  was  notified  of  insured's 
intention  to  procure  other  insurance,  and  promised  to  make  the 
proper  indorsement,  but  failed  to  do  so.  This  agent  was  also 
the  president,  cashier  and  manager  of  the  plaintiff  bank,  to 
which  the  policy  was  made  payable  as  collateral  security  for  a 
loan  by  it  to  insured.  The  company  had  knowledge  of  the  bank's 
interest  in  the  policy  and  of  its  agent's  connection  with  the  bank. 
Held,  That  the  knowledge  of  the  agent  of  the  other  insurance 
was  acquired  as  agent  of  the  company,  and  was  present  in  his 
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mind  when  he  made  the  promise  to  insured  to  indorse  the  com- 
pany's consent  to  such  other  insurance,  and  was  within  the  rule 
that  such  knowledge  estops  the  company  to  claim  a  forfeiture. 

Agent — Apparent  Authority — Liability  of  Principal: 

Where  there  is  an  agency,  the  company  is  bound  as  to  third 
persons  dealing  with  the  agent  in  good  faith  as  to  all  matters 
within  the  scope  of  his  real  or  apparent  authority. 

Prdofs  of  Loss— Waiver— Denial  of  Liability: 

The  adjuster  sent  to  adjust  the  loss  stated  to  insured  and  to 
a  representative  of  the  bank  to  which  the  policy  was  payable, 
that  the  company  was  not  liable  under  the  policy.  Held,  That 
from  these  statements,  insured  was  justified  in  concluding  that 
any  proofs  of  loss  would  be  unavailing  as  the  company  would  re- 
ject them. 

Same — Same — Same : 

"Where  the  conduct  of  the  company  is  such  as  to  render  the 
production  or  correction  of  proofs  of  loss  useless  or  unavailing 
they  are  deemed  waived." 

Same — Same — Findings  of  Jury: 

In  an  action  on  a  policy,  the  jury  found  that  the  company 
had  denied  liability  within  sixty  days  after  the  loss.  They  found 
further  that  the  failure  of  insured  to  make  proofs  of  loss  within 
the  required  time  was  not  due  to  the  denial  of  liability.  Held, 
That  this  did  not  defeat  a  recovery  on  the  general  verdict  for 
insured. 

Action  on  Policy — Pleading — Waiver — Conditions  Precedent  and 

Subsequent: 

In  an  action  on  a  policy,  the  performance  of  conditions  pre- 
cedent must  be  pleaded  in  the  complaint,  but  provisions  in  the 
nature  of  conditions  subsequent  must  be  alleged  in  the  answer. 
Where  conditions  subsequent  are  so  pleaded,  the  defense  of 
waiver  or  estoppel,  by  way  of  replication,  was  open  to  plaintiff 
without  pleading. 

Void  Policy — Rescission: 

Where  other  insurance  was  procured  in  violation  of  the 
policy  but  with  knowledge  of  the  company's  agent,  the  company 
in  order  to  avoid  a  waiver  of  the  forfeiture  must  cancel  the 
policy  by  returning  the  premium  upon  learning  of  such  violation. 

[Judg-ment   for   plaintiff   below.      Here   affirmed   against   com- 
pany.] 

Bank  of  Anderson  v.  Home  Ins.  Co.  of  N.  Y.     (Cal.  C.  A.) : 

111  Pacific  Reporter  (December,  1910)  507. 

Action  on  Policy — Terms  of  Contract — Presumption: 

In  an  action  on  a  policy  by  the  assignee  of  the  mortgagee 
to  whom  the  policy  was  payable,  where  the  complaint  did  not 
set  forth  either  the  policy  or  mortgage  clause  in  their  precise 
terms,  it  is  presumed  that  the  policy  was  in  the  standard  form, 
which  alone  can  be  lawfully  issued  in  the  State  of  New  York. 
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Policy — Mortgage  Clause — Construction : 

The  mortgage  clause  In  the  New  York  Standard  policy,  pro- 
viding that  the  rights  of  the  mortgagee  shall  not  be  affected  by 
any  acts  or  omissions  of  the  mortgagor,  creates  a  new  and  dis- 
tinct contract,  which  places  the  mortgagee  upon  another  and  a 
different  footing  from  that  of  a  mere  assignee  or  appointee  to 
receive  the  loss,  and  removes  him  beyond  the  control  or  effect 
of  any  act  or  neglect  of  the  owner  of  the  property,  and  renders 
such  mortgagee  a  party  who  has  a  distinct  interest  separate 
from  the  owner,  embraced  in  another  and  a  separate  contract 

Same — Same — Notice— Duty  of  Mortgagee: 

The  mortgage  clause  in  the  New  York  Standard  policy,  pro- 
vides that  the  rights  of  the  mortgagee  shall  be  subject  to  the 
conditions  "hereinbefore  contained".  Following  these  words, 
wag  the  requirement  for  notice  and  proof  of  loss.  Held,  That 
the  mortgagee  was  under  no  obligation  to  furnish  proof  of  loss, 
or  to  give  any  other  or  earlier  notice  of  loss,  than  that  involved 
in  the  commencement  of  this  action,  and  it  was  not,  therefore, 
necessary  to  allege  that  he,  or  the  mortgagors,  had  given  such 
proofs  of  loss,  or  to  set  up  an  express  waiver  thereof. 

[Order   sustaining:    demurrer   to   complaint   below.      Here   re- 
versed against  company.] 

Hellbrun  v.  German  Alliance  Ins.  Co.  of  N.  Y.  (N.  Y.  S.  C, 
App.  Div.) : 

125  New  York  Supplement  (December  5,  1910)  374; 
39  Insurance  Law  Journal  (November.  1910)  1562. 

Insurable  Interest — Equity  of  Redemption — Double  Insurance: 

In  absence  of  evidence  as  to  the  value  of  an  equity  of  re- 
demption, the  owner  of  such  equity  can  recover  the  physical 
damage  done  to  the  property  insured  not  exceeding  the  sum 
named  in  the  policy,  even  though  the  purchaser  under  the  exe- 
cution sale  had  insurance  on  his  interest  in  the  same  property. 

Policy— Written      Statement— "Forthwith"— Auditor's      Report- 
Evidence: 

The  company  claims  in  defense  that  certain  statements 
in  writing  required  by  the  policy,  were  not  rendered  "forthwith." 
The  fire  occurred  on  December  5,  1906.  The  statement  in  writ^ 
ing  in  case  of  the  Liverpool  &  London  &  Globe  Insurance  Com- 
pany was  rendered  on  December  20,  1906.  and  that  in  case  of 
the  Orient  Insurance  Company  on  January  23,  1907.  The  auditor 
found  that  they  were  "filed  within  such  time  as  was  demanded 
under  the  terms  of  the  contract  of  insurance."  Held,  That  the 
auditor's  report  was  prima  facie  evidence  of  the  fact  that  the 
statements  were  made  "forthwith",  and  warranted  the  finding 
that  the  report  was  not  overcome  by  the  fact  that  the  state- 
ments were  made  on  the  date  set  out,  where  the  facts  upon  which 
the  auditor  made  his  report  were  not  shown. 

Same — Sole  Interest — Incumbrance: 

Insured  stated  in  a  statement  of  writing  submitted  to  the 
company  that  no  other  person  owned  any  interest  in  the  prop- 
erty.   As  a  matter  of  fact  there  was  a  mortgage  on  the  property. 
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Held,  That  the  statement  that  no  other  person  had  any  interest 
in  the  property  should  not  be  construed  to  mean  that  there  was 
no  incumbrance  on  the  property. 

[Judgment  for  plaintiff.] 

Jenks  V.  Liverpool  &  L.  &  G.  Ins.  Co.  (Mass.  S.  J.  C.) ; 

Same  v.  Orient  Ins.  Co.: 

92  Northeastern  Reporter  (December  6,  1910)  998. 


Action  on  Policy — Complaint — ^Amendment: 

After  argument  plaintiff  asked  leave  of  the  court  to  amend 
his  complaint  so  as  to  show  a  waiver  of  proofs  of  loss.  The 
amendment  was  allowed,  subject  to  the  right  of  either  party 
to  withdraw  his  announcement  of  "ready  for  trial."  Held,  That 
the  right  of  a  party  to  amend  after  the  argument  was  within 
the  discretion  of  the  court  and  the  defendant  not  having  asked 
to  withdraw  its  announcement,  but  on  the  contrary  expressed  its 
readiness  to  proceed  with  the  trial,  no  wrong  was  done  it  in 
permitting  the  amendment 

Same — Other     Insurance— Knowledge    of    Agent — Sufficiency    of 

Proof: 

Insured  testified  positively  that  he  had  informed  the  com- 
pany's adjuster  of  the  full  amount  of  insurance  on  his  property. 
The  adjuster  denied  that  he  had  been  so  informed.  Insured 
was  also  contradicted  by  a  sworn  statement  signed  by  him  which 
omitted  one  policy  in  force  on  the  property.  Insured  testified 
that  he  signed  this  statement  without  reading  it.  Held,  That 
the  evidence  sustained  the  finding  that  insured  had  informed  the 
agent  of  the  full  amount  of  insurance  on  his  property. 

[Judgment   for   plaintiff  below.     Here  affirmed  against   com- 
pany.] 

St  Paul  F.  &  M.  Ins.  Co.  v.  CronIn  (Tex.  C.  C.  A.) : 

131  Southwestern  Reporter  (December  7,  1910)  649. 


Mutual  Company — Policy — Premium — Waiver: 

Mutual  fire  insurance  companies  have  the  power  to  waive  ' 
a  by-law  which  provides  that  failure  of  a  member  to  pay  the 
premium  within  sixty  days  from  the  date  of  the  policy  shall  void 
the  same  without  further  notice  or  act  on  behalf  of  the  com- 
pany. 

Same — Same — Same — Same : 

The  indorsement  on  the  policy  by  the  company  of  a  gasoline 
permit  and  the  sending  out  of  a  statement  of  the  premium  due, 
together  with  a  letter  demanding  Immediate  settlement,  did  not 
necessarily  constitute  a  waiver  of  the  default  occasioned  by  the 
non-payment  of  the  premium.  The  findings  of  fact  justify  the 
conclusion  that  there  was  not  a  waiver  of  the  default 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Johnson  v.  Retail  Merchants'  Mut  Fire  Ins.  Co.   (Minn. 
S.  C): 

128  Northwestern  Reporter  (December  9,  1910)  462. 


Digitized  by  VjOOQIC 


1911.]  FIRE  INSURANCE.  15 

Mutual  Company— Standard  Policy — Statute: 

Mich.  Laws  1907,  c.  170,  Sec.  1,  amending  Laws  1905,  c.  126, 
Sec.  2,  prescribing  the  Michigan  standard  form  of  fire  policy, 
by  providing  that  "Any  company  incorporated  under  the  laws 
of  South  Dakota,  as  a  mutual  insurance  company,  or  association, 
having  special  regulations  lawfully  applicable  to  its  organiza- 
tion, membership,  policies  or  contracts  of  insurance,  such  regula- 
tions and  its  by-laws  shall  apply  to  and  form  a  part  of  the 
policy.  Providing  the  same  are  indorsed  on  or  attached  to  such 
policies  or  contracts  of  insurance  so  as  to  form  a  part  thereof," 
does  not  authorize  a  home  mutual  company  by  merely  desig- 
nating some  regulations  adopted  by  it  as  "special"  to  overthrow 
the  provisions  of  the  standard  policy  law  otherwise  binding  upon 
all  companies,  but  limits  such  "special"  regulations  to  such  as 
relate  to  organization  and  membership  and  does  not  authorize 
such  a  company  to  attach  to  the  prescribed  standard  policy  the 
so-called  "iron-safe  clause"  or  the  "standard  percentage  valua- 
tion clause";  neither  being  a  regulation  specially  applicable  to 
mutual  companies. 

[Judgment  for  plaintiff  below.    Here  affirmed  agrainst  company.] 
Nielsen  v.  Merchants'  Mut  Ins.  Assn.  (S.  D.  S.  C.) : 

128  Northwestern  Reporter   (December  9,  1910)    491. 

Action  on  Policy — Sufficiency  of  Answer: 

If  a  plea  is  to  the  whole  declaration,  or  to  any  part  thereof, 
it  must  be  good  for  the  whole,  or  the  entire  part  which  it  pur- 
ports to  answer;  for,  if  bad  as  to  a  part,  it  will  be  wholly  bad 
on  demurrer,  even  for  that  which  it  in  fact  answers.  And  if  the 
plea  is  not  confined  to  a  particular  part,  it  will  be  taken  as  a 
plea  to  the  whole  declaration. 

Same — Same— Warranties : 

An  answer,  in  an  action  on  a  fire  policy,  setting  up  that  in- 
sured did  not  keep  the  covenants  and  warranties,  and  did  not 
comply  with  the  terms  of  the  policy,  without  stating  which 
warranties,  covenants  and  terms  insured  had  not  performed,  was 
insufficient  because  of  its  indefiniteness.  • 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Cosmopolitan  Fire  Ins.  Co.  v.  Putnal  (Pla.  S.  C.) : 

63  Southern  Reporter  (December  10,  1910)   444. 

Policy — Notice— Proofs  of  Loss: 

Service  of  proofs  of  loss  is  a  sufficient  compliance  with  the 
requirement  that  written  notice  of  loss  be  given,  if  such  service 
be  made  in  time. 

Same— "Immediate  Notice": 

If  notice  is  required  to  be  immediate,  the  requirements  will 
be  met  if  it  is  given  with  due  diligence  under  the  circumstances 
of  the  case  and  without  unnecessary  or  unreasonable  delay. 

Same — Same — Question  for  Jury: 

Where  circumstances  appear  which  tend  to  excuse  the  delay 
in  giving  the  notice  and  tend  to  show  that  it  was  in  fact  not  un- 
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necessarily  delayed,  it  is  for  the  jury  to  pass  upon  the  merit  of 
the  excuse  and  determine  as  a  fact  whether  the  notice  given  was 
given  in  a  reasonable  time  and  was  a  compliance  with  the  re- 
quirement of  the  policy. 

Same— Proof  of  Loss — Delay — Excuse: 

Both  insured  and  the  defendant  company  were  New  York 
corporations.  Insured  had  property  in  two  different  sections  of 
San  Francisco,  in  charge  of  an  agent,  which  was  insured  by  the 
defendant's  policy,  at  the  time  of  the  fire  and  earthquake  of 
April  18,  1906.  Part  of  this  property  was  destroyed,  and  imme- 
diately after  learning  of  the  fire,  insured  telegraphed  its  repre- 
sentative at  San  Francisco  for  particulars  and  at  the  same  time 
wrote  to  him  to  the  same  effect.  A  reply  was  received  in  the 
early  part  of  May,  which  failed  to  state  what  had  been  lost  and 
which  stores  had  been  destroyed.  Insured  then  wrote  for  de- 
tailed information  and  received  same  about  the  last  of  May. 
Proofs  of  loss  were  immediately  prepared  and  forwarded  to  the 
San  Francisco  agent,  who  promptly  delivered  them  to  defend- 
ant's agent.  Held,  That  because  of  the  confusion  of  business 
throughout  the  city  and  the  delay  in  the  mails,  and  other  means 
of  communication,  caused  by  the  earthquake,  the  jury  were  war-, 
ranted  in  finding  that  there  had  been  no  unreasonable  delay  in 
furnishing  proofs  of  loss. 

Same — Provisions  as  to  Acts  to  Be  Performed  after  Loss — Con- 
struction: 

Provisions  as  to  what  the  insured  must  do  after  the  loss  has 
occurred,  it  has  always  been  held,  should  be  "reasonably  and  not 
rigidly  construed."  To  hold  that  plaintiff  must,  as  a  condition 
upon  which  its  right  to  recover  depended,  furnish  information  al- 
ready well  known  to  defendant,  would  be  to  give  a  rigid  and 
technical  construction  of  this  provision  of  the  policy,  from  a 
compliance  with  which  defendant  could  receive  no  benefit.  Such 
construction  should  not  be  adopted. 

Same — Proof  of  Loss  as  Notice  of  Loss — Evidence: 

Where  the  company,  on  receiving  proofs  of  loss,  did  not 
assume  the  position  that  notice  of  loss  was  not  timely  given, 
but  based  its  objection  to  the  proofs  of  loss  solely  upon  the 
ground  that  there  was  an  earthquake  loss  not  reported,  and  did 
not  assert  that  notice  of  loss  was  not  given  in  time  until  making 
answer  to  insured's  complaint,  the  jury  were  justified  in  finding 
that  defendant  accepted  the  proofs  of  loss  as  timely  notice  of 
the  loss. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  company.] 
Will  &  Baumer  Co.  v.  Rochester  German  Ins.  Co.   (N.  Y. 
S.  C,  App.  Div.) : 

125  New  York  Supplement  (December  12,  1910)  606. 


Policy — Failure  to  Make  Inventory — Election  to  Rescind: 

The  policy  stipulated  that  the  assured  shall,  before  this  pol- 
icy shall  take  effect  (provided  no  inventory  has  been  taken  with- 
in twelve  months),  make  an  inventory  of  the  stock  to  be  covered 
hereby,  and  shall  keep  books  of  accoimts  clearly,  detailing  pur- 
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chases  and  sales  of  said  stock,  from  and  after  the  date  of  said 
inventory.  Held,  That  the  company,  upon  destruction  of  the 
property,  was  not  required  to  elect  to  rescind  the  policy  by  ten- 
der back  of  the  premium  because  of  insured's  failure  to  take  an 
Inventory  in  order  to  set  up  such  fact  in  defense,  as  the  com- 
pany had  no  right  to  avoid  the  policy  prior  to  the  destruction  of 
the  property  for  insured's  failure  to  take  the  inventory,  it  being 
insured  who  had  the  right  of  election  to  put  the  policy  in  force 
by  making  the  inventory. 

[Judgment  for  insured  below.     Here  reversed  in  favor  of  com- 
pany.] 

Northern  Assur.  Co.  of  London  v.  Carpenter  (Ind.  A.  C.) : 

92  Northeastern  Reporter   (December  13,  1910)    1042. 

Policy — Owncrshlp^Wafver  of  Forfeiture — Measure  of  Recovery: 
The  policy  stipulated  that  it  would  be  void  if  insured's  in- 
terest in  the  property  was  not  truly  stated.  Insured  stated  that 
she  was  the  owner  of  the  property,  honestly  believing  such  to 
be  true.  As  a  matter  of  fact  the  title  was  in  another.  Held, 
That  the  policy  was  void,  unless  the  company  had  knowledge 
through  its  agent  of  her  want  of  title,  in  which  event  she  would 
be  entitled  to  recover  on  the  policy  to  the  extent  of  her  interest 

Same — Same — Same — Same: 

Insured,  having  no  right  to  redeem  property  sold  for  taxes, 
did  redeem  it  and  obtained  a  sheriff's  deed  for  such  property. 
The  agent  who  solicited  her  application,  was  advised  of  her 
title  and  had  means  of  satisfying  himself  as  to  the  exact  nature 
of  her  title.  Insured,  by  reason  of  the  payment  made  by  her, 
only  had  a  lien  on  the  property,  but,  because  of  her  ignorance 
she  was  unable  to  tell  the  difference  between  a  lien  and  a  fee- 
simple  title.  Held,  That  insured  could  recover  to  the  extent  of 
her  insurable  interest,  on  the  ground  that  the  company,  by  rea- 
son of  the  knowledge  of  its  agent,  was  estopped  to  set  up  a  for- 
feiture for  false  statements  as  to  the  title. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Wilson  V.  Germania  Fire  Ins.  Co.  (Ky.  C.  A.) : 

131  Southwestern  Reporter  (December  14,  1910)   785. 

Renewal — Parol  Contract: 

"To  constitute  a  verbal  contract  of  insurance  the  minds  of 
the  parties  must  have  met  upon  all  the  essentials  of  the  con- 
tract. The  testimony  must  make  clear  the  subject-matter  of  in- 
surance, the  amount  and  elements  of  the  risk,  including  its  dura- 
tion in  point  of  time  and  extent  in  point  of  hazard  assumed,  the 
rate  of  premium,  and  generally  all  the  circumstances  which  are 
peculiar  to  the  contract  and  distinguish  it  from  every  other  so 
that  nothing  remains  to  be  done  but  to  fill  up  the  policy  and 
deliver  it,  on  the  one  hand,  and  pay  the  premium  on  the  other." 

Same— Same: 

A  conversation  between  the  plaintiff  and  the  agent  of  the 
defendant  company  about  renewing  another  insurance,  in  which 
the  former  said  to  the  latter,  "Don't  forget  the  bam;  renew  the 
bam  as  quick  as  that  comes  due,"  and  received  the  reply,  "I  will 
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attend  to  it;  you  don't  need  to  worry/'  Is  insufficient  to  consti- 
tute a  parol  contract  to  insure  in  the  future,  there  being  no 
memorandum,  payment  of  money,  and  no  definite  promise  on 
either  side. 

Same — Same— Authority  of  Agent: 

By  the  terms  of  his  contract  with  the  company,  the  agent 
was  invested  "with  full  power  to  receive  proposals  for  insurance 
against  loss  or  damage  by  fire,  ♦  *  ♦  with  authority  to  issue 
and  countersign  policies  and  renewal  receipts,  furnished  by  said 
associations;  to  assent  to  assignments  and  transfers,  to  collect 
premiums,  ♦  ♦  ♦  and  to  transact  such  other  business  as 
may  be  intrusted  to  his  care."  Held,  That  an  agent  with  such 
powers,  and  having  no  authority  to  make  the  contract  of  insur- 
ance, could  not  bind  the  company  by  a  parol  agreement  to  re- 
new in  the  future  an  existing  contract 

Same — Same— Statute: 

The  defendant  company  was  incorporated  under  Pa.  Act 
May  5,  1871  (P.  L.  575),  Sec.  6,  which,  among  other  things,  pro- 
vides that  the  president  and  directors  shall  have  power  on  be- 
half of  the  company  to  make  insurance  and  that  all  contracts 
and  policies  made  by  the  company  shall  be  in  writing  or  print. 
Held,  That  this  act  incapacitated  the  company  from  making  a 
binding  parol  contract  to  renew  the  insurance  in  the  future, 
where  no  elements  of  estoppel  are  present. 

Application— Exhibit— Statute: 

Acts  of  Pa.,  May  11,  1881  (P.  L.  20),  requiring  a  correct 
copy  of  the  application  to  be  attached  to  the  policy,  and  prohib- 
iting its  introduction  in  evidence  unless  so  attached,  is  limited 
to  written  policies,  and  does  not  apply  to  oral  contracts  of  in- 
surance. 

[Judgrment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Benner  v.  Fire  Assn.  of  Philadelphia  (Pa.  S.  C.) : 

78  Atlantic  Reporter  (December  15,  1910)   44. 

Contract^Ruie  of  Construction — Intention  of  Parties: 

A  contract  of  insurance  must  be  so  interpreted  as  to  give  ef- 
fect to  the  mutual  intention  of  the  parties  as  it  existed  at  the 
time  of  the  contracting,  so  far  as  such  intention  is  ascertainable 
and  lawful.  Where  the  contract  is  in  writing,  such  intention  is 
to  be  ascertained  from  the  words  of  the  contract  alone,  if  pos- 
sible. 

Policy — Other  Insurance — Necessity  of  Consent: 

The  policy  stipulated  for  forfeiture  if  other  insurance  was 
procured  without  the  consent  of  the  company.    On  a  rider,  upon 

which  the  property  was  described,  was  written:     "$ 

other  concurrent  insurance  permitted."  Held,  That  this  did  not 
authorize  procurance  of  other  insurance  without  the  company's 
consent 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 
Miller  v.  St.  Paul  F.  &  M.  Ins.  Co.  (S.  D.  S.  C.) : 

128  Northwestern  Reporter  (December  16,  1910)   609. 
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Wrong-Doer — Destruction  of  Property — Liability  to  Insurer: 

Where  the  owner  of  property  was  not  entitled  to  recover 
against  a  railroad  company  for  the  destruction  of  such  property 
by  reason  of  the  railroad  company's  negligence,  an  insurance 
company  which  paid  the  loss  to  the  owner  could  not  recover  from 
the  railroad  company. 

[Judgrment  for  railroad  company  below.     Here  affirmed  against 

Insurance  company.] 
Spring  Garden  Ins.  Co.  v.  International  &  G.  N.  R.  Co.  et 
al.  (Texas  C.  C.  A.) : 

131  Southwestern  Reporter  (December  21,  1910)   1147. 

Policy — Iron-Safe  Clause — Construction: 

The  iron-safe  clause  of  fire  policy  requiring  insured  to  keep  a 
set  of  books  applies  only  where  the  subject  of  insurance  is  a 
stock  of  goods,  wares  or  merchandise  kept  for  sale,  and  does  not 
apply  where  insured  conducted  a  job  printing  establishment, 
keeping  no  stock  of  any  kind  either  for  use  or  sale. 

[Judgment  for  plaintiff  below.  Here  affirmed  against  company.] 
Queen  of  Arkansas  Ins.  Co.  v.  Dillard  (Ark.  S.  C.) : 

131  Southwestern  Reporter  (December  21,  1910)   946. 

Cancellation — Failure  to  Deliver  Telegram — Proximate  Cause: 

The  failure  of  a  telegraph  company  to  deliver  a  telegram 
from  the  state  agent  of  a  fire  insurance  company  to  a  local  agent 
directing  such  local  agent  to  cancel  a  policy  on  certain  property, 
and  by  reason  of  which  failure  the  insured  property  was  de- 
stroyed before  the  cancellation  of  the  policy,  the  failure  to  de- 
liver the  message  was  the  proximate  cause  of  the  loss  sustained 
by  the  Insurance  company. 

Same — Same — Notice: 

Where  a  telegraph  message  from  the  state  agent  of  a  fire 
insurance  company  to  a  local  agent  at  a  near-by  city  disclosed 
the  nature  of  the  business  to  be  the  cancellation  of  a  policy  on 
certain  property,  the  telegraph  company  was  charged  with  notice 
of  the  importance  of  a  prompt  delivery  of  the  message. 

Same — Same— Measure  of  Damages: 

Where  the  failure  of  a  telegraph  company  to  deliver  a  mes- 
sage directing  the  cancellation  of  a  policy,  was  the  direct  cause 
of  the  loss  to  the  insurance  company,  the  measure  of  damages 
for  which  the  telegraph  company  is  liable  is  the  loss  sustained 
by  the  insurance  company,  and  not  the  difference  between  the 
reasonable  value  of  carrying  the  risk  for  the  additional  number 
of  days  and  the  amount  of  unearned  premium. 

[Judgment    for    plaintiff    below.      Affirmed    on    appeal.       Here 
affirmed  in  favor  of  plaintiff  Insurance  company.] 

Providence-Washington  Ins.   Co.  v.  Western  Union   Tele- 
graph Co.  (III.  S.  C.) : 

93  Northeastern  Reporter  (December  27,  1910)   134. 

Action    on    Policy — ''Last    Preceding    inventory" — Question    for 
Jury: 

The  policy  required  the  insured  to  preserve  the  "last  preced- 
ing inventory."    The  policy  in  suit  is  dated  June  26,  1908,  and 
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mailed  to  the  assured,  who  received  it  on  the  27th  day  of  June, 
and  there  Is  evidence  that  on  July  1,  1908,  the  assured  com- 
menced taking  an  inventory  of  his  stock  of  merchandise,  which 
he  concluded  about  July  6,  1908.  The  assured  testifies  that,  when 
he  received  the  policy,  he  did  not  then  accept  it,  thinking  an  in- 
ventory was  required  and  proceeded  to  make  one,  and,  when  it 
was  completed,  he  carried  the  inventory  and  policy  to  the  agent 
of  the  company  and  presented  them  to  him,  and,  upon  the  agent 
saying  the  inventory  was  all  right  and  to  keep  it,  he  paid  the 
premium  and  accepted  the  policy.  Prior  to  this,  in  April,  1908, 
the  assured  had  taken  an  inventory  of  his  stock  of  merchandise 
which  he  did  not  produce  on  the  triak  The  company  contends 
that  the  April  inventory  was  the  "last  preceding  inventory," 
while  the  insured  contends  that  the  policy  was  not  accepted  until 
after  the  completion  of  the  July  inventory,  and  therefore  it  was 
the  "last  preceding  inventory."  Held,  That  the  question  was  for 
the  jury,  and  that  the  court  had  committed  error  in  instructing 
the  jury  to  find  for  the  plaintiff. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Queen  City  Ins.  Co.  v.  Long  (Texas  C.  C.  A.) : 

132   Southwestern  Reporter   (December  28,   1910)    82. 

Policy — Increase  of  Hazard — ^Attempt  to  Burn: 

The  policy  provided:  "This  entire  policy  shall  be  void  If  the 
hazard  be  increased  by  any  means  within  the  control  or  knowl- 
edge of  the  insured."  The  evidence  shows  that  prior  to  the  exe- 
cution of  the  policy,  an  unsuccessful  attempt  was  made  by  an 
unknown  incendiary  to  set  fire  to  the  building  in  which  the  in- 
sured property  was  situated.  This  attempt  to  set  fire  to  the 
building  was  made  known  to  the  insured  on  the  night  it  occurred 
and  in  a  few  minutes  after  it  was  discovered.  The  insured  did 
not  inform  the  company  of  this  fact  and  did  nothing  to  prevent 
Its  repetition.  Held,  That  this  was  not  an  increase  of  hazard 
within  the  meaning  of  the  policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Williamsburgh    City   Fire    Ins.    Co.    v.    Weeks    Drug    Co. 
(Texas  S.  C): 

132  Southwestern  Reporter  (December  28,  1910)   121. 

Action  on  Policy — New  Trial — Surprise: 

The  company  set  up  In  defense  that  insure.d  had  other  in- 
surance on  his  property,  of  which  it  had  no  knowledge.  No  reply 
was  made  to  this  plea.  At  the  trial,  insured  undertook  to  testify 
that  the  agent  had  knowledge  of  the  other  insurance;  this  was 
objected  to,  and  insured  was  allowed  to  amend  his  complaint  so 
as  to  allege  the  waiver,  and  to  testify.  The  company  was  denied 
a  continuance  and  judgment  was  for  insured.  Held,  That  it  was 
error  to  deny  the  company  a  new  trial,  where  it  made  affidavit 
that  it  could  show  that  when  it  issued  the  policy  the  insured  did 
not  then  have  the  other  insurance,  which  he  testified  he  had.  as 
this  insurance  had  expired  before  the  issuance  of  the  policy 
herein  sued  upon. 

[Judgment  for  plaintiff  below.  Here  reversed  in  favor  of  com- 
pany.] 

Queen  Ins.  Co.  v.  Betbeze  (Miss.  S.  C.) : 

53  Southern  Reporter  (December  31,  1910)   692. 
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Policy — Insurance  of  Profits — Measure  of  Recovery: 

It  is  first  expressly  provided  in  the  policy  that  the  company 
insures  the  plaintiff  on  his  stock  of  goods  against  all  direct  loss 
or  damage  by  fire  except  as  thereinafter  provided  "to  an  amount 
not  exceeding  fifteen  hundred  dollars.  *  ♦  ♦  Being  this  com- 
pany's pro  rata  share  of  the  agreed  commissions  and  (or)  profits 
of  assured,  of  not  exceeding  15  per  cent.,  on  the  sound  value"  of 
the  merchandise  to  which  the  insurance  relates.  The  policy 
further  provided:  "If  during  the  term  of  this  policy  said  mer- 
chandise, or  any  portion  thereof,  shall  be  destroyed  or  damaged 
by  fire,  this  company  shall  be  liable  for  a  loss  of  commissions  and 
(or)  profits  equal  to  not  exceeding  15  per  cent,  of  the  amount  of 
damage  which  such  goods  shall  be  found  to  have  sustained, 
which  damage  shall  be  the  final  cost  to  the  companies  covering 
the  stock,  irrespective  entirely  whether  the  stock  is  surrendered 
to  the  companies  insuring  the  same  or  not."  Held,  That  the 
company's  liability  was  limited  to  a  percentage  on  the  profits 
on  the  difference  between  the  total  value  of  the  goods 
and  the  amount  received  by  the  insured  as  salvage  on  the 
damaged  goods  taken  over  by  the  insurance  companies  under  the 
policies,  or,  in  other  words,  the  percentage  of  profits  was  limited 
to  a  percentage  on  the  amount  of  the  damages  sustained  by  the 
insured. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Page  V.  Northern  Ins  Co.  of  New  York  (N.  Y.  S.  C,  App. 
Div.) : 

125  New  York  Supplement   (January  2,  1911)    1066. 

Policy — Forfeiture — Unauthorized  Saie  by  Trustee: 

There  is  no  sale  of  insured  property,  within  the  meaning  of 
the  term  as  used  in  a  fire  policy,  so  as  to  defeat  recovery,  where 
the  person  to  whom  it  had  been  willed  in  trust,  and  to  whom  a 
life  estate  had  been  given,  made  a  sale  of  the  trust  property  with- 
out authority  under  the  will  or  the  court. 

Action  on  Policy — Change  of  Occupancy — Burden  of  Proof: 

An  instruction  that  the  insured  has  the  burden  of  showing 
that  a  change  of  occupancy  did  not  contribute  to  the  loss,  and 
that  the  company  had  the  burden  of  proving  that  such  change  in- 
creased the  risk,  was  proper. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Seaman  v.  Anchor  Fire  Ins.  Co.  (Iowa  S.  C.) : 

128  Northwestern  Reporter   (January  6,  1911)    934. 

Action  on  Policy — Undisputed  Evidence— Question  of  Law: 

Where  there  is  no  conflict  of  evidence,  its  sufficiency  is  no 
longer  one  of  fact,  but  one  of  law,  to  be  determined  by  the  court. 

Application — Insurance    of    Automobile — Representations    as    to 

Model— Materiality: 

Insured  stated  to  the  agent  that  his  automobile  was  a  1907 
model  and  it  was  insured  as  such.  The  complaint  to  recover  on 
the  policy  alleged  that  the  company  was  liable  to  the  insured  "in 
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the  sum  of  $2,000  ♦  ♦  ♦  upon  the  body,  machinery,  and  equip- 
ment of  a  certain  Rainier  automobile,  of  the  type  known  as  a 
touring  car,  run  and  operated  by  gasoline  and  cocstructed  in  the 
year  1907."  The  undisputed  evidence  is  that  the  machine  was  a 
1906  model.  Held,  That  the  insured  had  failed  to  show  that  the 
policy  covered  the  car  destroyed  by  fire,  for  loss  of  which  the 
suit  was  brought,  and  that  insured's  representation  that  the  car 
was  a  1907  model,  when  in  fact  it  was  a  1906  model,  was  material 
and  rendered  a  recovery  impossible. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Harris  v.  St.  Paul  F.  &  M.  Ins.  Co.  (N.  Y.  S.  C,  App.  Tr.) : 

126  New  York  Supplement   (January  9,  1911)    118. 

Policy — Insurance  of  Intoxicating  Liquors — Pubiic  Policy — Plead- 
ing: 

The  statutes  and  public  policy  of  Iowa,  with  limited  excep- 
tions, prohibit  the  sale  and  render  illegal  the  possession  of  intox- 
icating liquor  in  that  State  and  forbid  the  maintenance  of  actions 
to  recover  such  liquor  or  its  value.  Certain  insurance  companies 
issued  policies  of  insurance  against  fire  upon  the  whisky  of  a 
manufacturer  stored  in  a  bonded  warehouse  in  that  State,  and 
challenged  judgments  against  them  for  its  loss  by  fire  on  the 
ground,  which  they  did  not  plead,  that  the  contracts  were  illegal 
and  invalid  because  in  conflict  with  the  prohibition  policy  and 
laws  of  that  State.  Held,  A  pleading  of  the  invalidity  of  contracts 
of  insurance  of  intoxicating  liquor  on  the  ground  that  they  violate 
the  public  policy  or  statutes  of  a  State  which  prohibit  the  sale 
and  possession  of  such  an  article,  but  which  do  not  expressly 
forbid  or  avoid  contracts  of  insurance  thereof,  is  indispensable 
to  a  successful  defense  on  that  ground  to  actions  upon  such  con- 
tracts. 

Same — Same — Same : 

A  contract  of  insurance  of  whisky  stored  in  Iowa  is  not  void 
because  it  tends  to  assist  the  insured  to  violate  the  public  policy 
and  laws  of  Iowa  against  the  possession  and  sale  of  intoxicating 
liquors  therein. 

Federal  Courts — Jurisdiction — Impairment  by  Statute: 

A  State  is  without  power  to  prohibit  or  condition  the  exercise 
by  citizens  of  different  States  of  their  respective  rights  to  insti- 
tute and  defend  their  suits  in  the  national  courts  and  to  invoke 
the  independent  judgment  of  these  courts  upon  their  contro- 
versies in  the  cases  and  in  the  manner  prescribed  by  the  Consti- 
tution and  laws  of  the  United  States  which  are  the  supreme  law 
of  the  land.  The  jurisdiction  of  these  courts  was  not  granted  by, 
and  it  cannot  be  revoked,  annulled,  or  impaired  by  the  law  or  act 
of  any  State. 

Policy — Measure  of  Recovery — Pleading: 

The  claim  that  it  would  cost  the  insured  less  than  the  actual 
cash  value  of  the  property  destroyed  or  damaered  to  repair  or 
replace  it  with  material  of  like  kind  and  quality  is  an  affirmative 
defense  under  the  provision  of  a  policy  which  reads:    "This  com- 


Digitized  by  VjOOQIC 


1»11.]  FIRE  INSURANCE.  23 

pany  shall  not  be  liable  beyond  the  actual  cash  value  of  the  prop- 
erty covered  by  this  policy  at  the  time  any  loss  or  damage  oc- 
curs, and  said  liability  shall  in  no  event  exceed  what  it  would  cost 
the  insured  to  repair  or  replace  the  property  lost  or  damaged  with 
material  of  like  kind  and  quality."  And  a  pleading  of  this  claim 
is  indispensable  to  its  successful  maintenance. 

Same — Same — Cost  of  Replacing  Whisky: 

The  policy  provided  that  "this  company  shall  not  be  liable 
beyond  the  actual  cash  value  of  the  property  covered  by  this 
policy  at  the  time  any  loss  or  damage  occurs,  and  said  liability 
shall  in  no  event  exceed  what  it  would  cost  the  Insured  to  repair 
or  replace  the  property  lost  or  damaged  with  material  of  like  kind 
and  quality."  Heldf  That  under  this  clause  the  measure  of  an 
insured  manufacturer*s  cost  of  replacing  whisky  and  like  prod- 
ucts, whose  manufacture  occupies  considerable  time  and  whose 
value  increases  with  age  is  jiot  the  cost  of  the  raw  material  of 
which  a  like  product  may  be  made  and  of  the  labor  required  to 
make  it,  but  it  is  the  cost  of  immediately  replacing  the  article 
by  a  like  product  in  the  most  inexpensive  way  by  purchase  or 
otherwise. 

Same — Same — Same— Cost  or  Value: 

Where  the  product  insured  has  changed  in  value  between  the 
time  of  its  manufacture  and  that  of  its  destruction,  and  its  man- 
ufacture occupies  considerable  time,  the  manufacturer  is  not  lim- 
ited to  the  cost  of  making  the  article,  but  may  recover  its  actual 
cash  value  at  the  time  of  the  fire,  whether  a  profit  or  a  loss  results 
to  him  from  the  use  of  that  measure  of  recovery. 

[Judgment    for   plaintiff   below,    173    Fed.    888.      Here   affirmed 

against  company.] 
Mechanics  Ins.  Co.  et  al.  v.  C.  A.  Hoover  Distilling  Co.  (U. 
S.  C.  C,  8th  Cir.): 

182  Federal  Reporter   (January  12,  1911)    590. 

Action  on  Policy — Self-Serving  Declarations— Admissibility: 

To  rebut  the  defense  of  arson  insured  detailed  a  conversa- 
tion with  the  defendant's  adjuster,  some  three  weeks  after  the 
fire,  in  which  he  stated  to  the  adjuster  that  he  did  not  want  the 
insurance  money,  but  all  that  he  wanted  was  to  have  his  property 
put  in  the  same  condition  it  was  in  prior  to  the  fire.  A  motion  to 
strike  out  the  evidence  was  made  on  the  ground  that  it  was  self- 
serving.  Heldf  That  the  evidence  was  incompetent  as  it  was  no 
part  of  the  res  gestae.  Where  the  object  of  a  self-serving  declara- 
tion is  to  show  a  previous  state  of  mind  of  the  declarant,  incon- 
sistent with  and  hence  tending  to  rebut  an  alleged  previous  course 
of  conduct,  which,  if  proved  in  the  litigation,  would  be  Injurious 
to  the  party  making  the  statement,  such  declaration,  in  order  to 
be  competent  evidence,  must  be  made  at  a  time»so  near  to  the 
occurrence  which  gave  rise  to  it,  and  under  such  circumstances, 
as  to  exclude  the  idea  that  it  was  premeditated  or  uttered  after 
deliberation  or  reflection. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Kuppersmith   v.   Law     Union    &   Crown   Ins.    Co.    (N.   J. 
C.  A.  E.) : 

78  Atlantic  Reporter  (January  12,  1911)  223. 
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Policy — Mistake— Reformation — Insufficient  Proof: 

In  a  suit  in  equity  to  reform  a  policy  of  fire  insurance,  it  ap- 
peared that  the  policy  described  the  goods  as  located  at  435  G 
street  N.  W.,  in  this  city,  and  insured  them  ''while  located  and 
contained  as  described  herein  and  not  elsewhere/'  It  appeared 
that,  both  at  the  time  the  policy  was  delivered  and  at  the  time 
of  the  loss  the  goods  were  located,  not  at  the  place  stated  in  the 
policy,  but  at  a  suburban  place  a  considerable  distance  there- 
from and  within  another  district  so  far  as  insurance  rates  were 
concerned.  The  only  evidence  offered  to  show  that  the  company 
knew  the  location  of  the  goods  was  that  when  its  agent  brought 
the  policy  to  insured's  office  for  delivery  he  was  informed  in- 
sured was  living  outside  and  did  not  get  in  as  early  as  that 
Insured  received  the  policy  from  his  clerk  and  took  it  home,  but 
never  examined  it  until  after  the  loss.  It  appeared  that,  before 
the  loss,  the  agent  learned  of  the  true  location  of  the  goods  and 
told  insured  to  bring  the  policy  in  to  be  changed,  as  it  would  be 
no  protection  as  written,  but  insured  claimed  not  to  have  under- 
stood what  the  agent  said.  Held,  That  insured  had  failed  to 
make  out  a  case  of  mutual  mistake  or  to  show  any  basis  for  an 
estoppel  against  the  company. 
[Bill  dismissed.] 
Nichols  V.  Granite  State  Fire  Ins.  Co.  of  N.  H.  (D.  C.  S.  C.) : 

39  The  Washington  Law  Reporter  (January  13,  1911) 
26. 

Policy — Sole  Ownership — Chattel  Mortgage: 

The  "unconditional  and  sole  ownership"  clause  of  a  fire 
insurance  policy  on  personal  property  is  not  violated  by  the  ex- 
istence of  a  recorded  chattel  mortgage  on  the  property  insured 
where  it  appears  that  the  property  insured  is  not  of  a  kind  cov- 
ered by  the  acts  of  assembly  permitting  chattel  mortgages  of 
certain  species  of  property. 

[Motion  for  new  trial  overruled.] 

Miller  v.  Manufacturers'  &  Merchants*  Mutual  Fire  Ins. 
Co.  (Wayne  Co.  C.  P.) : 

38  Pennsylvania  County  Court  Reports   (January  14, 

1911)   82. 

Unauthorized  Foreign  Company — Validity  of  Contracts— Right  to 

Sue: 

Under  Sec,  2032  of  the  Ga.  Civ.  Code  1895,  providing  that 
it  shall  not  be  lawful  for  any  company  to  transact  any  business 
of  Insurance  within  the  State,  without  first  procuring  a  license 
from  the  insurance  commissioner,  no  contract  on  property 
within  the  State,  no  matter  whether  the  transaction  of  in- 
surance is  made  in  the  State  or  elsewhere,  is  enforceable 
in  the  State,  unless  the  company,  when  the  policy  was  written, 
was  duly  licenced  to  do  business  in  the  State,  nor  can  premiums 
alleged  to  be  due  on  such  unauthorized  policies  be  collected 
in  the  courts  of  the  State. 

[Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de- 
fendant.] 

Jalonick  v.  Green  County  Oil  Co.  (Ga.  C.  A.) : 

66   Southeastern  Reporter   (Fehniary  5,  1911)    815; 

39  Insurance  Law  Journal  (March,  1911)   370. 
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Policy — Construction — Extrinsic  Evidence — Remedy  at  Law: 

A  policy  of  fire  Insurance  made  payable  to  a  first  mortgagee 
in  the  standard  mortgage  clause  cannot  be  altered  by  extrinsic 
testimony  In  a  suit  at  law  by  the  second  mortgagee  to  recover 
thereon  for  the  purpose  of  establishing  that  the  intention  of  the 
parties  to  the  contract  was  to  include  the  second  mortgagee  as  a 
party  to  the  contract 

Same — Same — Same — Same : 

While  evidence  dehors  the  record  is  competent  to  explain  a 
doubt  or  uncertainty  in  the  case  of  a  latent  ambiguity,  it  cannot 
be  introduced  in  a  suit  at  law  for  the  purpose  of  reconstructing 
the  contract  in  suit  as  a  basis  for  the  liability  alleged  in  the 
declaration. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Kupperschmidt  et  al.  v.  Agricultural  Ins.  Co.   (N.  J.  C. 
E.  A.) : 

78  Atlantic  Reporter  (January  12.  1911)  226. 


Action  on  Policy — Performance— Sufficiency  of  Complaint: 

Under  Sec.  533,  N.  Y.  Code  of  Civ.  Proc.,  the  plaintiff  in  an 
action  on  a  policy  of  insurance  may  either  allege  in  detail  the 
performance  of  each  condition  precedent,  or  may  allege  generally 
that  plaintifP  has  duly  performed  all  of  the  conditions  upon  his 
part  Heldf  That  a  plaintiff's  allegation  that  he  had  complied 
with  each  and  every  one  of  the  terms,  conditions  and  agree- 
ments of  the  policy  on  his  part  to  be  kept  and  performed  was  not 
equivalent  to  an  allegation  that  he  duly  performed  the  conditions 
of  the  policy,  and  the  complaint  was  therefore  insufficient. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Feuerstein  v.  German  Union  Fire  Ins.  Co.  of  Baltimore 
(N.  Y.  S.  C,  App.  Div.) : 

126  New  York  Supplement  (January  16,  1911)  201. 


Pollcy^Ownershlp— Sufficiency  of  Complaint: 

A  petition  setting  forth  that  a  fire  policy  was  issued  in  the 
name  of  one  of  the  petitioners,  but  that  it  was  applied  for  and 
intended  for  the  use  and  benefit  of  the  estate  of  which  petitioner 
was  executor  with  entire  management,  and  that  the  estate  was 
owned  by  the  petitioner  and  others  as  heirs  of  the  deceased 
owner,  which  facts  were  known  to  the  company's  agent  when  the 
insurance  was  taken,  and  containing  a  further  allegation  of  a  loss 
by  fire,  states  a  good  cause  of  action,  as  against  a  general  de- 
murrer. 

Same — Same — Knowledge  of  Agent — Estoppel: 

Knowledge  of  the  agent  of  the  company  at  the  time  of  the 
issuance  of  the  policy  in  the  name  of  an  executor,  that  the  prop- 
erty was  owned  by  the  estate  of  which  the  executor  had  the 
management,  and  that  the  executor  held  it  as  such,  estops  the 
company  to  set  up  the  sole  ownership  clause. 
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Action  on  Policy — Impleading  Agent — Agent's  Liability — Insuffi- 
cient Proof: 

The  agent.  Parsons,  who  issued  the  policy  was  impleaded^ 
and  the  company  prayed  judgment  over  against  him  in  the  evenr 
of  recovery  by  the  insured.  The  evidence  shows  that  Parsons, 
at  the  time  he  issued  the  policy  believed  it  was  proper  and  right 
to  issue  it  in  the  name  of  Chapman,  who  was  in  possession  of  and 
controlling  said  property,  as  the  executor.  Parsons  not  thinking  of 
any  legal  obstacle  that  would  affect  its  validity.  In  the  blank  re- 
ports furnished  him  by  the  company  on  which  to  report  to  the 
company  the  issuance  of  policies,  etc.,  there  was  no  instruction  as 
to  whose  name  policies  covering  property  belonging  to  an  estate 
should  be  written  in.  The  insurance  of  property  situated  in  the 
country  was  listed  as  prohibited,  but  it  was  shown  that  risks  in 
such  property  were  taken  when  it  was  of  value  greater  than 
$1,750,  and  this  property  was  shown  to  be  of  greater  value;  be- 
sides Parsons  had  shown  in  his  report  that  the  premises  were 
situated  in  the  country,  and  the  company  made  no  objection  on 
this  score.  The  evidence  further  shows  that  after  the  fire,  and 
after  learning  all  the  facts  connected  with  the  ownership  of  the 
property,  the  company  received  from  Parsons  the  premiums 
which  he  had  collected  for  the  policy  and  retained  the  same. 
^eld.  That  the  evidence  warranted  a  judgment  in  favor  of  the 
agent  on  this  issue. 

Same — Acceptance  of  Risk — Proof: 

Though  the  chief  examiner  or  a  fire  insurance  company  testi- 
fied directly  that  the  risk  covered  by  the  policy  would  not  have 
been  accepted  by  the  company  had  the  true  facts  as  to  ownership 
been  known  to  it,  but  there  was  other  testimony  tending  to  dis- 
credit him,  the  jury  were  not  bound  to  believe  him;  and  hence 
there  was  no  error  in  charging  that  it  was  essential  for  the  com- 
pany to  prove  that  it  would  not  have  accepted  the  risk  had  it 
known  the  true  facts  as  to  ownership. 

[Judgment  for  plaintiff  and  agent  below.     Here  affirmed  against 
company.] 

Shawnee  Fire  Ins.  Co.  v.  Chapman  et  al.  (Tex.  C.  C.  A.) : 

132  Southwestern  Reporter  (January  18,  1911)  854. 


Party  Wall — Easement  of  Support — Insurable  Interest: 

The  owner  of  one-half  of  a  party  wall  has  an  insurable  in- 
terest in  his  easement  of  support  in  the  other  half. 

Same — Same — Policy — "One-Half  Interest": 

Attached  to  a  policy  insuring  plaintiff's  building  was  a  rider 
providing  that  the  insurance  covered  plaintiff's  "one-half  interest 
in  the  south  wall"  of  the  building.  Held,  That  the  insurance  was 
intended  to  cover  plaintiff's  interest  of  every  kind  in  the  party 
wall,  and  thus  her  easement  of  support,  and  not  merely  that  part 
of  the  wall  in  which  she  held  the  fee. 

[Judgment  excluding  liability  for  damages  to  plaintiff's  easement 
of  support  below.     Here  reversed  in  favor  of  plaintiff.] 

Nelson  v.  Continental  Ins.  Co.  (U.  S.  C.  C.  A.,  6th  Cir.) : 

182  Federal  Reporter  (January  19,  1911)   783. 
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Policy— Other  Insurance — Sale — Forfeiture: 

The  policy  stipulated  that  "it  shall  be  void  if  the  insured  now 
has  or  shall  hereafter  make  any  other  insurance  on  the  said 
property  without  the  assent  of  the  company,  or  if,  without  such 
assent,  the  said  property  shall  be  sold."  Insured  died,  leaving  a 
will  by  which  the  property  was  devised  to  her  son,  who  sold  it  to 
his  father  without  the  company's  assent.  The  father  procured 
additional  insurance  on  part  of  the  property.  Held,  That  the 
policy  was  avoided  by  the  procurance  of  the  additional  insurance, 
and  also  because  of  the  sale  from  the  son  to  his  father. 

Same— Mortgage  Clause — Construction: 

The  policy  provided,  in  eftect  that,  if  made  payable  to  a  mort- 
gagee, no  act  or  default  of  any  other  person  shall  affect  the 
mortgagee's  right  to  recover.  The  policy  was  payable  to  the 
owner,  who  assigned  the  policy  with  the  company's  consent  to 
the  plaintiff  to  secure  him  as  mortgagee,  as  his  interest  might  ap- 
pear. The  plaintiff  held  also  two  additional  mortgages  on  the 
property  of  which  the  company  had  no  knowledge.  Held,  That 
the  company's  consent  was  limited  to  the  one  mortgage  of  which 
it  had  notice,  and  the  mortgage  clause  had  reference  to  that 
mortgage  alone,  and  that  the  policy  was  not  payable  to  plaintiff 
as  mortgagee  under  the  two  mortgages  of  which  it  had  no 
knowledge. 

Same — Assignment — Rights  of  Assignee: 

An  assignee  of  an  insurance  policy  has  no  greater  rights 
against  the  company  than  his  assignor. 

Same — Sale — Notice— Estoppel : 

Insured  left  a  will  devising  her  property  to  her  son,  who  sold 
it  to  his  father.  The  father  notified  the  company  of  his  wife's 
death,  and  directed  it  to  send  notices  of  assessments  to  him. 
Held,  That  this  was  not  suflflcient  to  charge  it  with  notice  that 
the  property  had  been  "sold"  to  him,  and  that  the  defendant,  hav- 
ing no  other  notice,  is  not  estopped  by  the  making  of  assess- 
ments upon  the  premium  note,  the  giving  notice  thereof  to  him, 
and  the  receipt  and  retention  of  the  assessments  paid  by  him,  to 
set  up  the  conveyance  to  him  by  deed,  contrary  to  the  provisions 
of  the  policy,  as  a  defense  in  an  action  upon  the  policy. 

Same — Change  In  Title — Descent: 

A  change  in  title  by  which  the  insured  property  is  passed  to 
another  by  will  or  descent  does  not  avoid  a  policy. 

Mutual    Company — Assessment — Knowledge    of    Facts    Avoiding 
Policy — Estoppel: 

The  making  of  an  assessment  upon  a  premium  note  by  a 
mutual  fire  insurance  company,  and  the  collection  and  retention 
of  the  assessment  after  the  loss  has  occurred  and  after  the  com- 
pany has  become  informed  of  the  facts  which  create  a  forfeiture, 
is  not  a  waiver  of  the  forfeiture,  and  does  not  revive  a  void 
policy. 

[Judgment  for  company.] 

Towle  V.  Dirigo  Mut  Fire  Ins.  Co.  (Me.  S.  J.  C.) : 

78  Atlantic  Reporter  (January  19,  1911)   374. 
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Policy — Subrogation — Necessity  of  Formal  Assignment: 

The  policy  provided  that  the  company  should  he  suhrogated 
to  the  rights  of  the  insured  in  case  of  loss  caused  hy  the  negli- 
gence of  any  third  person,  and  that  insured  should  assign  his 
claim  to  the  company  as  its  interest  might  appear.  Held,  That 
the  failure  of  the  company  to  procure  formal  assignments  of  such 
claims  did  not  deprive  it  of  its  right  to  compel  pasrment  of  a 
judgment  recovered  by  the  insured  against  a  wrong-doer. 

Same — Same — Attorney's  Fees: 

Where  an  insurance  company  paid  a  loss  under  a  policy  pro- 
viding for  subrogation,  in  the  event  of  the  property  being  de- 
stroyed by  the  negligence  of  any  third  person,  and  where  insured 
after  the  destruction  of  the  property  by  reason  of  the  negligence 
of  a  railroad  company  recovered  a  Judgment,  which  she  assigned 
to  her  attorney  to  defeat  the  claims  of  the  insurance  companies 
to  subrogation,  the  court  on  setting  aside  such  assignment,  and 
decreeing  the  proceeds  of  the  judgment  to  the  insurance  companies 
as  their  interest  appeared,  did  not  err  in  refusing  to  require 
them  to  contribute  to  the  payment  of  the  expenses  and  fees  of 
insured's  attorney  in  prosecuting  the  action  against  the  railroad 
company. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Cary  et  al.  v.  Phoenix  Ins.  Co.  et  al.  (Conn.  S.  C.  E.) : 

78  Atlantic  Reporter  (January  19.  1911)   426. 


Policy — Cancellation — Return  of  Premium: 

"This  policy  shall  be  canceled  at  any  time,  at  the  request 
of  the  insured;  or  by  the  company,  by  giving  five  days'  notice  of 
such  cancellation.  If  this  policy  shall  be  canceled  as  herein- 
before provided,  or  become  void,  or  cease,  the  premium  having 
been  actually  paid,  the  unearned  portion  shall  be  returned,  on- 
surrender  of  this  policy,  or  last  renewal,  this  company  retaining 
the  customary  short  rates;  except  that  when  this  policy  is  can- 
celed by  this  company,  by  giving  notice,  it  shall  retain  only  the 
pro  rata  premium."  Held,  That  cancellation  by  the  company  was 
complete  on  its  giving  five  days'  notice,  without  tender  of  return 
of  the  unearned  premiums;  the  company  being  bound  to  return 
such  premium  only  on  surrender  of  the  policy. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Webb  V.  Granite  State  Fire  Ins.  CJo.  (Mich.  S.  C.) : 

129  Northwestern  Reporter  (January  20,  1911)  19. 


Policy — Insurable  Interest — Building  Contractor: 

S  agreed  to  sell  certain  land  to  R,  upon  condition  that  R 
erect  and  complete  certain  buildings.  Pending  the  construction 
of  the  building,  R  procured  insurance  thereon.  The  building 
was  destroyed  by  fire  before  its  completion  and  before  the  land 
was  conveyed.  Held,  That  R  had  an  insurable  interest  in  the 
building. 
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Action    on    Policy — Knowledge    of    Agent — Estoppel — Question 
for  Jury: 

Where  the  insured  pleaded  that  he  had  fully  informed  the 
company's  agent  as  to  the  nature  of  his  interest  in  the  property, 
and  had  produced  evidence  to  that  effect,  it  was  error  to  take 
the  question  from  the  Jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Commercial  Union  Assur.  Co.  v.  Ryals  (Ala.  S.  C.) : 
53  Southern  Reporter  (January  21,  1911)   754. 

Action   on    Policy — Evidence — ^Testimony   of   Deceased    Witness 

Given  at  Former  Trial : 

Testimony  of  a  deceased  witness  given  on  the  trial  of  an 
Indictment  of  insured  for  arson,  is  not  competent  in  an  action 
by  insured  against  the  insurance  company  on  a  policy  issued 
by  it 

Same— Same — Criminal  Offense — Reasonable  Doubt: 

In  an  action  on  an  insurance  policy,  where  the  pleadings 
set  up  facts  showing  a  criminal  offense,  such  offense  must  be 
proved  beyond  a  reasonable  doubt 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Mclnturff  et  al.  v.  Ins.  Co.  of  North  America  (111.  S.  C.) : 
93  Northeastern  Reporter  (January  24,  1911)  869. 

Policy — Premium  Note — Contract — Statute: 

A  premium  note  given  on  a  mutual  fire  policy,  although  not 
copied  into  the  policy,  nor  attached  to  it  in  any  way,  as  required 
by  the  standard  policy  law,  is  a  part  of  the  contract,  under  Sec. 
30,  c.  49,  of  the  Me.  Rev.  St  enacted  equally  with  the  other 
provisions  of  c.  49  relating  to  the  standard  form,  which  provides 
that  a  policy  and  deposit  note  given  therefor  constitute  one 
contract 

Same — Right  of  Action — Performance: 

The  fact  that  a  mutual  fire  insurance  company  had  a  right 
of  action  against  insured  on  his  premium  note,  does  not  relieve 
him  of  the  necessity  of  performance  of  his  part  of  the  mutual 
contract  before  he  can  maintain  an  action  upon  that  contract. 
A  right  of  action  to  enforce  performance  is  not  an  equivalent 
of  performance. 

Mutual  Company — By-Law — ^Assessments — Forfeiture : 

The  by-laws  of  a  mutual  company  provided  that  if  any  mem- 
ber shall  neglect  or  refuse  for  sixty  days  after  notice  of  an  as- 
sessment to  pay  it,  he  shall  forfeit  all  claims  for  losses  there- 
after occuring.  Held,  That  the  by-laws  were  self-executing,  and 
the  cancellation  of  the  policy  by  the  company  was  unnecessary. 

Same — Same — Contract: 

Though  the  by-laws  of  a  mutual  fire  insurance  company 
were  not  copied  into  the  policy  nor  upon  a  separate  slip  or  rider 
attached  thereto,  yet  where  they  were  expressly  referred  to  in 
the  deposit  note  as  a  part  of  it,  and  the  note  was  not  only  men- 
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tioned  in  the  policy,  but  was  a  part  of  the  contract  of  insur- 
ance by  virtue  of  the  express  provisions  of  Rev.  St.  Me.  c.  49, 
Sec.  30,  they  formed  a  part  of  the  contract  of  insurance,  espe- 
cially in  so  far  as  they  related  to  assessment,  and  the  effect  of 
non-payment  thereof. 

[Judgrment  for  defendant] 

Russell  V.  Oxford  County  Patrons  of  Husbandry  Mut  Fire 
Ins.  Co.  (Me.  S.  J.  C.) : 

78  Atlantic  Reporter  (January  26,  1911)  459. 

Agent — ^Apparent  Authority — Liability  of  Principal: 

The  acts  of  an  agent  performed  within  the  scope  of  his  real 
or  apparent  authority  are  binding  upon  his  principal.  The  pub- 
lic have  a  right  to  rely  upon  an  agent's  apparent  authority,  and 
are  not  bound  to  inquire  as  to  his  special  powers,  unless  the 
circumstances  are  such  as  to  put  them  upon  inquiry. 

Policy — ^Authority  of  Agent — Waiver: 

The  clause  in  the  fire  insurance  policy  placing  a  limitation 
upon  the  power  of  any  officer,  agent,  or  other  representative  of 
the  insurance  company  as  to  the  manner  of  waiver  of  any  pro- 
vision or  condition  in  the  policy  may  itself  be  waived.  An  in- 
surance company  cannot  make  its  local  agent  the  medium 
through  which  all  the  benefits  of  a  policy  flow  from  the  insured 
to  it,  and  then  deny  that  he  has  authority  to  represent  it  when 
the  benefits  of  the  insured  are  involved. 

[Judgrment  for  plaintiff  below.    Here  aflirmed  against  company.] 
Hartford  Fire  Ins.  Co.  v.  Brown  (Fla.  S.  C.) : 

53  Southern  Reporter  (January  28,  1911)  838. 

Action  on  Policy — Evidence — Agency: 

In  an  action  on  a  policy,  it  was  error  to  permit  a  witness 
to  testify  that  on  a  certain  date  he  was  a  soliciting  agent  of  the 
defendant  company,  and  was  authorized  by  defendant  to  trans- 
act business  for  it,  as  these  statements  were  mere  conclusions. 

Same — Same — improvements: 

In  an  action  on  a  valued  policy,  where  the  defense  was  that 
the  insured  had  procured  other  insurance  without  the  com- 
pany's consent,  it  was  error  to  permit  insured  to  testify  that 
the  property  had  been  materially  increased  in  value  by  the 
building  of  an  addition  and  other  improvements. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Chaplin  et  al.  v.  Mutual  Cash  Guaranty  Fire  Ins.  Co.  (S. 
D.  S.  C.) : 

129  Northwestern  Reporter  (January  27,  1911)  238. 

Policy — Measure  of  Recovery — Cash  Value: 

The  measure  of  recovery  on  household  goods  is  not  the 
amount  for  which  they  could  be  sold,  but  their  cash  value  to  the 
Insured,  that  is,  what  it  would  have  cost  to  replace  them. 
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Action  on  Policy — Value — Evidence: 

In  an  action  on  a  fire  policy,  any  error  in  permitting  in- 
sured to  testify  as  to  what  the  destroyed  property  was  worth  to 
her  does  not  prejudice  the  company,  where  the  amount  of  the 
verdict  was  justified  under  other  evidence. 

[Judgment  for  plaintiff  below.     Here  afllrmed  against  company.] 
Southern  Nat.  Ins.  Co.  v.  Wood  (Tex.  C.  C.  A.) : 

133  Southwestern  Reporter  (February  1.  1911)  286. 

Notice  of  Loss— Statute— Waiver: 

Sec.  6,  c.  170,  N.  H.  Pub.  St.  1901  requires  notice  in  writing 
by  the  insured  to  the  secretary,  a  director,  or  an  agent  of  the 
company  in  case  of  loss  or  damage  to  property.  Insured  fur- 
nished a  list  of  the  goods  damaged  to  the  company's  local  agent. 
Held,  That  if  the  list  furnished  was  not  a  technical  compliance 
with  the  requirements  of  the  law,  any  defects  therein  might  be 
waived  by  the  company. 

Policy — Appraisal — Proof  of  Loss — Condition  Precedent — Statute: 
Policy  requirements  of  a  sworn  statement  of  loss  and  ap- 
praisal by  referees  are  in  conflict  with  Sec.  6,  c.  170.  N.  H.  Pub. 
St.  1901,  requiring  the  insured  to  give  notice  in  writing  to  the 
company  in  case  of  loss  or  damage  to  the  property  insured,  and 
neither  of  said  requirements  are  conditions  precedent  to  the 
maintenance  of  actions  on  the  policy. 

Same — Same — ^Acts  of  Insured  Rendering  Submission  Impossible: 
Where  a  refusal  to  enter  upon  or  continue  an  appraisal  by 
referees,  when  required  by  a  policy  within  the  time  limited  there- 
in, does  not  defeat  an  action  on  the  policy,  an  act  which  indicates 
insured's  intention  not  to  enter  into  such  appraisal,  or  renders 
the  appraisal  impossible,  cannot  have  that  effect. 

Same— Construction — Protection  of  Property: 

The  policy  stipulated  that  "if  the  insured  property  is  exposed 
to  loss  or  damage  by  fire,  the  insured  shall  make  all  reasonable 
exertions  to  save  and  protect  the  same"  Held,  That  the  stipula- 
tion applies  to  property  threatened  with  injury  by  fire,  not  to 
property  which  has  been  damaged  thereby. 

Same — Duty  of  Insured  after  Loss — Estoppel: 

Where  insured  followed  the  instructions  of  defendant's  local 
agent  in  caring  for  goods  damaged  by  fire,  the  course  being  what 
good  judgment  dictated,  and  in  the  absence  of  complaint  of  de- 
fendant's special  agent  at  the  time  of  inspecting  the  goods  and 
appraising  the  damages  together  with  the  fact  that  insured  was 
instructed  that,  if  she  declined  defendant's  offer  in  payment  for 
the  goods  damaged,  she  would  be  obliged  to  sue  the  company, 
the  defendant  insurance  company  waived  any  right  it  may  have 
had  to  a  different  course  in  the  treatment  or  "conditioning"  of 
the  goods  damaged. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Levi  V.  Palatine  Ins.  Co.  (N.  H.  S.  C.) : 

78  Atlantic  Reporter  (February  2,  1911)   617. 
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Policy — Occupancy — Possession  of  Sheriff  under  Legal  Process: 

The  policy  provided  that:  "This  entire  policy,  unless  other- 
wise provided  by  agreement  endorsed  hereon  or  added  hereto, 
shall  be  void  ♦  ♦  ♦  if  a  building  herein  described,  whether 
intended  for  occupancy  by  the  owner  or  tenant,  be  or  become 
vacant  or  unoccupied,  and  so  remain  for  ten  days."  The  building 
was  occupied  as  a  saloon.  Heldf  That  the  possession  of  a  watch- 
man, acting  under  a  sheriff  under  legal  process,  would  be  such 
an  occupancy  as  would  satisfy  the  burden  imposed  by  the  policy 
upon  the  insured. 

Same — ^"Occupied  as  a  Saloon" — Construction: 

The  risk  was  described  as  a  "one-story  frame  building  occu- 
pied as  a  saloon.'*  HelcU  That  the  words  "occupied  as  a  saloon" 
were  words  of  description  only,  and  did  not  mean  that  the  build- 
ing should  be  devoted  to  saloon  purposes. 

Same — Vacancy — Suspension  of  Risk: 

The  provision  for  forfeiture  if  the  insured  property  "be  or 
become  vacant  or  unoccupied,  and  so  remain  for  ten  days"  is  ef- 
fective only  where  the  loss  occurs  during  the  prohibited  vacancy. 
If  the  property  had  become  vacant  for  ten  days,  but  had  been 
reoccupied  before  the  fire,  the  policy  revived  and  the  insured  was 
entitled  to  recover. 

Same — Change  of  Occupancy — Increase  of  Risk — Burden  of  Proof: 
In  an  action  on  a  fire  insurance  policy,  which  provided  that, 
in  case  of  change  of  occupancy  (except  where  the  hazard  was  not 
increased),  the  policy  should  be  void,  the  burden  is  upon  the  de- 
fendant to  prove  that  the  hazard  was  increased,  and  it  will  not  be 
presumed  to  follow  from  the  possession  of  an  officer  of  the  law. 
[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Silver  V.  London  Assur.  Corp.  (Wash.  S.  C.) : 

112  Pacific  Reporter  (February  6,  1911)  666. 


Policy— Fall  of  Building — Evidence  Considered: 

The  policy  provided  that  if  the  building  or  any  part  thereof 
fall,  except  as  the  result  of  fire,  the  insurance  should  immediately 
cease.  The  testimony  on  behalf  of  the  company  showed  that  an 
earthquake,  prior  to  the  commencement  of  the  fire,  caused  the 
front  wall  of  the  building,  from  the  roof  to  the  second  floor,  to 
fall,  and  that  the  front  part  of  the  roof  gave  away  so  as  to  rest 
upon  the  second  floor.  Evidence  on  behalf  of  insured  tended  to 
show  that  there  were  great  chunks  out  of  the  wall,  and  that  the 
building  could  not  have  been  occupied  until  repaired.  Held,  That 
the  evidence  was  sufficient  to  show  that  a  substantial  part  of  the 
building  had  fallen  prior  to  the  commencement  of  the  fire  so  as 
to  avoid  the  policy. 

Same — Same — Commencement  of  Fire: 

The  evidence  showed  that  immediately  after  the  earthquake 
fires  were  observed  in  two  nearby  buildings,  and  that  there  was 
no  fire  in  insured's  building  at  that  time.  Held,  That  it  being 
established  that  the  building  was  not  burning  immediately  after 
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the  earthquake,  there  ^as  no  basis  for  concluding  that  the  fire 
began  before  the  wall  fell. 

Same — Same — Materiality — Statute: 

Sec.  2611  of  the  Cal.  Civ.  Code  provides  that  "a  policy  may 
declare  that  a  violation  of  specified  provisions  thereof  shall  avoid 
it,  otherwise  the  breach  of  an  immaterial  provision  does  not 
avoid  the  policy."  The  policy  declared  that  if  the  building  or 
any  part  thereof  fall,  except  as  the  result  of  fire,  the  insurance 
should  immediately  cease.  Held,  That  the  failing  of  a  material 
portion  of  the  building  before  the  commencement  of  the  fire 
avoided  the  policy,  whether  the  risk  were  increased  or  not.  The 
jury  were  instructed  that  to  have  avoided  recovery  under  the 
provision  that  if  any  part  of  the  building  fall,  except  as  the  result 
of  fire,  the  insurance  should  immediately  cease,  the  company 
must  show  that  such  a  material  part  of  the  building  must  have 
fallen  that  the  risk  was  increased.  Held,  That  the  instruction 
was  erroneous,  and  was  not  cured  by  the  giving  of  another  in- 
struction which  omitted  the  element  of  increase  of  risk,  the  two 
instructions  merely  confiicting. 

[Judsrment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Fountain  et  al.  v.  Connecticut  Fire  Ins.  Co.  (Cal.  S.  C.) : 

112  Pacific  Reporter  (February  6.  1911)   546. 


Action     on     Pollcy^Fall     of     Building — Instructions — Harmless 

Error: 

The  policy  provided  that  if  the  building,  or  any  part  thereof 
fall,  except  as  a  result  of  fire,  the  insurance  should  immediately 
cease.  The  jury  were  instructed  that  to  avoid  recovery  they 
must  find  that  such  a  portion  had  fallen  as  would  destroy  the 
distinctive  character  of  the  building,  and  that  the  fall  must  have 
had  the  effect  of  increasing  the  risk.  Held,  That  the  instruction 
that  the  fall  must  have  increased  the  risk  was  erroneous,  and 
that  the  instruction  that  the  distinctive  character  of  the  building 
must  have  been  changed,  was  too  vague  to  be  a  safe  guide  for 
the  jury,  but  that  these  instructions  were  not  prejudicial  where 
the  uncontradicted  evidence  showed  that  the  whole  upper  story 
was  shaken  down  by  the  earthquake  so  that  the  roof  fell  down 
upon  the  second  fioor. 

Policy — Fall  of  Building — Construction: 

The  policy  provided  that  if  the  building  or  any  part  thereof 
fall,  except  as  the  result  of  fire,  the  insurance  shall  immediately 
cease.  The  building  fell  as  a  result  of  an  earthquake  shock  very 
shortly  after  the  fire  started  and  at  a  time  when  only  a  small 
part  of  the  goods  could  have  been  consumed  by  the  fire.  Held, 
That  the  provision  did  not  apply  so  as  to  avoid  the  policy,  where 
the  building  fell  after  the  fire  started. 

Same — Same — Action — Evidence: 

A  question  to  a  witness  in  an  action  on  a  fire  policy  as  to 
whether  the  falling  of  the  building  was  the  result  of  fire  was  Im- 
1911-3 
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proper  as  calling  for  a  conclusion  or  opinion  as  to  a  fact  not  the 

subject  of  expert  testimony. 

[Judgment  for  plaintlfT  below.     Here  affirmed  against  company.] 
Davis  V.  Connecticut  Fire  Ins.  Co.  (Cal.  S.  C.) : 

112  Pacific  Reporter   (Feniary  6,  1911)   549. 

•Policy — Sale^Forfeiture — Mortgage  Clause — Reinsurance: 

The  policy  provided  that  it  would  be  void  if  without  the 
written  consent  of.  the  company,  the  property  should  be  sold.  It 
was  payable  to  a  mortgagee  as  interest  appeared,  and  as  to  such 
mortgagee  provided  that  no  act  of  the  insured  should  affect  the 
mortgagee's  rights,  and  that  if  payment  was  made  to  the  mort- 
gagee, when  there  was  no  liability  to  the  mortgagor,  the  com- 
pany would  be  subrogated  to  the  mortgagee's  rights.  Held,  That 
a  sale  of  the  property  without  the  company's  consent  avoided  the 
policy  except  as  to  the  mortgagee.  Heldf  further,  That  the  fact 
that  the  company  which  originally  insured  the  property  rein- 
sured its  risks  with  the  defendant  company  did  not  change  the 
situation,  as  such  reinsurance  contract  did  not  enlarge  the  in- 
sured's rights  or  renew  rights  already  lost,  as  such  reinsurer 
stands  in  the  place  of  the  original  insurer  so  far  as  the  contract 
of  insurance  is  concerned. 

[Plaintiff's  complaint  dismissed.] 

Flint  et  al.  v.  Westchester  Fire  Ins.  Co.  et  al.  (Mass.  S. 
J.  C.) : 

93  Northeastern  Reporter  (February  7,  1911)  646. 

Policy — Increase  of  Hazard — Anonymous  Letters: 

The  policy  provided  that  it  would  be  void  "if  the  hazard  be 
increased  by  any  means  within  the  control  or  knowledge  of  the 
insured."  Insured  received  an  anonymous  letter  saying  that  some 
one  was  moving  goods  at  night  from  as  adjacent  building  and  in- 
timating that  the  building  would  be  subsequently  burned.  Held* 
That  the  increase  of  hazard  did  not  arise  out  of  the  writing  and 
receipt  of  the  letter,  but  from  the  actual  existence  of  the  facts 
referred  to  in  the  letter,  and  that  in  order  for  the  company  to 
establish  a  forfeiture  because  of  insured's  failure  to  give  notice 
of  such  facts,  it  was  necessary  to  show  that  the  actual  condition 
existed. 

Same — Same: 

"Increased  hazard"  provided  against  in  policies  of  insurance 
refers  to  changes  in  conditions  in  or  upon  the  insured  premises, 
and  not  on  those  adjacent 

Same — Same — Comparative  Risks: 

Whether  there  has  been  an  increase  in  the  hazard  or  not 
must  be  determined  by  a  comparison  with  the  conditions  existing 
at  the  time  the  policy  was  written.  Until  it  is  shown  that  a  new 
danger  has  arisen  that  did  not  exist  at  the  time  the  policy  was 
written  and  delivered  which  augmented  the  general  risk,  there 
is  no  basis  for  the  claim  of  forfeiture  by  reason  of  an  increased 
hazard. 
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Same — Same — ^Anonymous  Letter: 

The  provision  of  a  policy  that  it  would  he  void  "if  the  hazard 
he  increased  by  any  means  within  the  control  or  knowledge  of 
the  insured"  does  not  include  insured's  failure  to  communicate 
to  the  company  the  contents  of  an  anonymous  letter,  through 
which  he  had  knowledge,  though  not  control  of  an  attempt  of 
others  to  bum  an  adjoining  building. 

Same— "Hazard"— Deflnitlon: 

The  term  "hazard"  means  the  incurring  of  the  possibility  of 
loss,  or  harm,  for  the  possibility  of  a  benefit,  or  an  undertaking  to 
indemnify  the  insured  against  the  possibility  of  a  loss  by  fire  for 
an  agreed  consideration  paid  in  advance ;  as  used  in  a  policy  it « 
means  the  possibility  of  a  loss  by  fire  created  by  the  sum  of  all 
dangers  resulting  from  the  recognized  exposures. 

Same — "Moral  Hazard" — Construction: 

"Moral  hazard"  as  used  in  insurance  law  means  the  possibil- 
ity of  loss  by  fires  of  incendiary  origin. 

Same — Increase  of  Hazard — Construction: 

The  clause  of  the  policy  providing  for  a  forfeiture  if  the 
hazard  be  increased  by  any  means  within  the  control  or  knowl- 
edge of  the  insured  refers  to  hazards  resulting  from  physical 
changes. 

Action  on  Policy — Partial  Loss — Insufficient  Proof: 

The  evidence  showed  that  after  the  fire,  a  portion  of  the  lot 
upon  which  the  building  stood  was  sold  to  the  banking  company 
which  had  formerly  occupied  a  part  of  it  as  a  tenant  The  bank 
rebuilt  on  the  same  lot  In  doing  so  they  used  some  part  of  the 
foundation  of  the  old  building  and  a  part  of  the  old  bank  vault 
The  extent  and  value  of  the  parts  so  used  are  not  shown.  Neither 
is  there  any  evidence  of  the  kind  and  character  of  the  structure 
called  the  "bank  vault,"  and  whether  or  not  it  was  a  part  of  the 
building.  Held,  That  the  evidence  was  insufficient  to  show  that 
the  loss  was  only  partial. 

Policy — Knowledge  of  Contemplated  Incendiarism — Other  Insur- 
ance— Fraud : 

After  insured  received  an  anonymous  letter  intimating  to  him 
that  an  arson  was  about  to  be  committed  on  an  adjacent  build- 
ing, he  procured  an  additional  policy  of  insurance.  Held,  That 
this  did  not  constitute  a  fraud  upon  the  defendant,  unless  the  ad- 
ditional policy  raised  the  total  insurance  to  an  amount  in  excess 
of  the  amount  of  concurrent  insurance  he  was  permitted  to  carry. 
[Judgment  for  plaintiCC  below.  Here  affirmed  against  company.] 
Hartford  Fire  Ins.  Co.  v.  Dorroh  (Tex.  C.  C.  A.) : 

133  Southwestern  Reporter  (February  8,  1911)  465. 

Action  on  Policy — Over-Valuation — Evidence  Considered: 

Insured  purchased  a  stock  of  merchandise  for  $2,490.  Two 
sales  at  reduced  prices  were  made.  When  the  store  burned,  ac- 
cording to  the  bank  deposits,  goods  had  been  sold  out  of  the  stock 
to  the  amount  of  $3»400.    There  was  insurance  on  the  stock  to  the 
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amount  of  $3»500.  The  company  claims  that  the  goods  remaining 
unsold  were  not  worth  more  than  $1,400.  liisured  produced  an 
inventory  taken  shortly  before  the  fire  showing  their  value  to 
have  been  $6»700.  According  to  the  testimony  for  insured,  the 
stock  purchased  by  him  was  worth  $10,000.  He  testified  that  he 
had  bought  about  $1,200  worth  of  goods  and  put  into  the  stock,  but 
produced  no  invoices  of  these  goods.  On  the  other  hand  a  number 
of  people  who  went  through  the  stock  with  a  view  to  purchasing, 
testified  that  it  was  of  small  value,  old,  shopworn  and  worm- 
eaten.  Held,  That  the  evidence  warranted  a  finding  that  the 
goods  on  hand  at  the  time  of  the  fire  were  worth  only  a  small 
part  of  what  they  were  insured  for. 

Same — Intentional  Fire — Question  for  Jury: 

The  store  was  closed  at  6  p.  m.,  at  which  time  there  was 
practically  no  fire  in  the  heating  stove.  Insured,  at  about  10:  SO 
o'clock,  left  three  others,  with  whom  he  had  been,  saying  he  was 
going  to  the  store.  About  11  o'clock  the  town  was  aroused  by  an 
alarm  of  fire,  all  of  the  bells  of  the  town  being  rung  and  much 
noise  being  made.  Insured's  room  was  not  far  from  the  store, 
and,  he  not  being  seen  in  the  crowd,  apprehension  arose  that  he 
was  in  the  store,  and  so  persons  went  to  his  room  and  tried  to 
arouse  him;  but  all  the  response  that  they  could  get  from  him 
was  a  grunt  He  did  not  appear  until  morning,  when  for  the 
first  time  he  says  he  learned  of  the  fire.  He  testified  that  he  was 
drunk,  but  the  persons  who  left  him  in  the  street  say  that  he' 
was  sober  when  they  left  him.  The  inventory  which  he  had  taken 
a  few  days  before  was  at  his  room,  and  not  in  the  store.  Why  he 
took  this  inventory,  why  he  had  it  in  his  room,  and  why  he  acted 
as  he  did  on  the  night  in  question  are  matters  on  which  his  evi- 
dence is  far  from  satisfactory.  Held,  That  whether  or  notr  insured 
had  fraudulently  set  fire  to  the  stock  of  goods  was  for  the  jury, 
and  that  its  finding  against  him  would  not  be  disturbed. 

Same — Same — Same: 

A  fraudulent  fire  can  rarely  be  proved  except  by  circum- 
stances, and  the  question  is  for  the  Jury  if  there  is  any  evidence 
at  all  of  the  fraudulent  act 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 
Lesser  v.  Jefferson  Fire  Ins.  Co.  (Ky.  C.  A.) ; 
Same  v.  Ins.  Co.  of  North  America; 
Same  v.  Niagara  Fire  Ins.  Co.  of  N.  Y.: 

133  Southwestern  Reporter  (February  8,  1911)  551. 


Policy — increase  of  Hazard — Forfeiture: 

The  policy  upon  which  plaintiff  sued  provided:  "This  policy 
shall  be  entirely  void  (in  toto  as  to  every  part  and  parcel,  subject 
and  division  thereof)  if  the  hazard  be  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured."  It  is  undisputed, 
as  plaintiff  himself  testified,  that,  after  the  policy  was  written, 
he  divided  the  house  into  three  separate  and  distinct  parts,  that 
each  part  was  occupied  for  different  purposes,  and  that  each  of 
the  several  occupants  carried  keys  to  the  respective  parts  over 
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which  they  had  also  control.    Held,  That  this  was  an  increase  of 
hazard  avoiding  the  policy. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 
Simpson  v.  Mecca  Fire  Ins.  Co.  of  Waco  (Tex.  C.  C.  A.) : 

133  Southwestern  Reporter   (February  8,   1911)    491. 

Policy — Other  insurance— Estoppel: 

The  policy  stipulated  that  it  would  be  void  if,  without  notice, 
the  insured  procured  other  insurance  in  excess  of  the  amount 
permitted  by  the  policy.  Held,  That  where  the  agent  of  the  de- 
fendant, had  notice  of  and  consented  to  the  other  insurance,  its 
procurance  did  not  avoid  the  policy. 

Same — Other  insurance — Expiration — Forfeiture: 

Insured  procured  a  new  policy  thinking  that  a  prior  policy 
had  expired.  Held,  That  the  erroneous  belief  was  merely  colla- 
teral and  did  not  invalidate  the  new  policy. 

Same — Same— "Valid  or  Invalid": 

A  policy  providing  that  it  shall  be  void  if  (he  insured  procures 
other  insurance  "whether  valid  or  not/'  without  the  consent  of  the 
company,  includes  an  invalid  or  void  policy  and  is  enforceable. 

Same — Same — Same: 

An  original  fire  policy  stipulated  that  it  should  be  void  on  in- 
sured procuring  additional  insurance,  valid  or  invalid,  in  excess 
of  concurrent  insurance  allowed.  Insured,  under  the  mistaken 
belief  that  other  insurance,  within  the  amount  of  the  concurrent 
insurance  allowed,  had  expired,  procured  a  new  policy,  but  be- 
cause the  other  insurance  was  in  force,  the  new  policy  exceeded 
the  amount  of  concurrent  Insurance  allowed.  Held,  That  the  orig- 
inal policy  was  invalidated  by  the  procurement  of  the  new  policy. 
Held,  further.  That  the  cancellation  of  the  new  policy  after  learn- 
ing of  the  mistake  and  after  the  fire  did  not  avoid  a  forfeiture 
of  the  original  policy. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

National  Union  Fire  Ins.  Co.  v.  Dorroh  (Tex.  C.  C.  A.) : 

133  Southwestern  Reporter  (February  8,  1911)  475. 

Bailor  and   Bailee — Policy  Taken  Out  by  Bailee  for  Benefit  of 

Bailor — Distribution  of  Proceeds: 

Where  a  policy  of  insurance  was  procured  by  a  bailee  for  the 
benefit  of  a  bailor,  the  insurance  was  a  direct  insurance  on  the 
goods  of  the  bailor,  and  became  efiicient  for  his  protection  as 
soon  as  the  insurance  was  effected,  and  the  proceeds  thereof  be- 
longed to  such  bailor,  the  only  interest  of  the  bailee  being  in  its 
charges  for  service. 

Same — Same — Same — Insolvency  of  Bailee: 

'  A  bailee  procured  insurance  for  the  benefit  of  the  bailor  on 
goods  in  the  care  of  the  bailee.  The  goods  were  destroyed,  and 
before  the  policy  was  paid  the  bailee  assigned  the  policy  to  the 
bailor,  just  before  it  was  declared  insolvent    Under  the  laws  of 
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the  State,  it  was  unlawful  for  a  company,  in  contemplation  of  in- 
solvency, to  sell  or  assign  any  of  its  property.  Both  the  bailor 
and  the  bailee's  assignee  claim  the  proceeds  of  the  policy.  Held, 
That  the  bailor's  rights  in  the  insurance  proceeds,  were  not  af- 
fected by  the  bailee's  insolvency. 

[Order  advising  payment  to  be  made  to  bailor.] 
Robert  Williams  &  Co.  v.  Auto  Express  Co.  (N.  J.  Ch.) : 
78  Atlantic  Reporter  (February  9,  1911)   670. 

Policy— Title— Waiver: 

The  policy  provided:  "This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or  added  hereto,  shall 
be  void  if  *  *  *  the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee  simple."  While  the 
building  was  owned  by  the  insured,  it  stood  upon  ground  leased 
by  them.  No  agreement  covering  this  was  indorsed  on  or  added 
to  the  policy.  The  policy  was  obtained  for  the  insured,  through 
an  insurance  broker,  from  the  regular  agents  of  the  company. 
No  written  application  was  made  for  it  No  inquiry  was  made  by 
the  agents  about  the  title  to  the  ground,  and  no  representations 
relative  thereto  were  made  to  them.  The  agents  did  not  appear 
to  attach  any  materiality  to  the  question  of  title  to  the  ground, 
and  the  insured  remained  in  ignorance  of  any  such  materiality. 
The  policy  seems  to  have  been  issued,  received,  and  paid  for  in 
good  faith,  for  the  purpose  of  indemnifying  the  insured  against 
loss  of  their  building  and  merchandise  by  fire.  Held,  That  under 
all  these  circumstances,  the  law  Imputes  to  the  company  a  knowl- 
edge of  the  condition  of  the  title  to  the  ground  and  it  waived  the 
aforesaid  provision  in  its  policy  issued  with  such  knowledge. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
German  Fire  Ins.  Co.  of  Peoria  v.  Herbertson  et  al.  (Colo. 
S.  C.) : 

112   Pacific  Reporter   (February  13,  1911)    690. 

Policy — Gasoline  Clause — "Kept  or  Allowed": 

The  policy  provided  that  it  should  be  void  if  gasoline  were 
''kept  or  allowed"  on  the  premises.  Five  gallons  of  gasoline,  de- 
livery of  which  should  have  been  made  at  insured's  home,  were 
sent  to  his  factory.  Shortly  after  its  delivery  to  the  factory  in- 
sured noticed  it  and  directed  that  it  be  set  outside,  where  it  re- 
mained for  about  an  hour  before  being  sent  to  his  home.  Held, 
That  this  did  avoid  the  policy. 

Same — Same — Same — instructions — Burden  of  Proof: 

The  policy  provided  that  it  would  be  void  if  gasoline  were 
"kept  or  allowed"  on  the  premises.  The  court  instructed  the  jury 
that  the  words  "kept  or  allowed"  did  not  refer  to  the  temporary 
presence  on  the  premises  of  gasoline;  furthermore,  that  the  pro- 
hibition meant  something  more  than  a  mere  casual  taking  of  gas- 
oline on  the  premises  and  removing  it  soon  after;  also,  that  the 
burden  of  proof  was  upon  the  company  to  show  by  a  fair  prepon- 
derance of  the  evidence  "that  the  insured  exposed  the  property 
insured  to  the  additional  hazard  of  habitually  keeping  gasoline 
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upon  the  premises  for  a  considerable  time"  before  they  would  be 
warranted  in  returning  a  verdict  for  the  company.  Held,  That 
the  instructions  were  correct. 

Action  on  Policy — Compiaint — ^Amendment  to  Conform  to  Proof — 

Discretion: 

The  proofs  of  loss  showed  the  insured  property  to  have  been 
worth  $6,400  and  that  there  was  a  salvage  of  $975.  In  the  com- 
plaint in  the  action  damages  were  claimed  on  the  basis  of  the 
proofs  of  loss  which  were  furnished  to  the  defendants.  On  the 
trial  evidence  was  introduced,  apparently  without  objection,  to 
show  that  the  loss  was  total,  and  such  evidence  was  practically 
uncontradicted.  The  jury  found  that  the  loss  was  total  and  as- 
sessed the  insured's  damages  accordingly.  After  verdict  was  re- 
turned, the  Insured  moved  to  amend  their  complaint  so  as  to 
conform  to  the  proofs  and  such  amendment  was  allowed.  The 
ruling  of  the  court  in  this  regard  is  assigned  as  error.  Held, 
That  in  the  absence  of  proof  that  the  defendant  was  misled  by 
the  allegations  of  the  complaint,  the  amendment  was  within  the 
discretion  of  the  court. 

Same — Ownership — Evidence: 

The  insured  stock  of  goods  'had  almost  entirely  been  pur- 
chased from  B.  The  company  alleged  in  defense  of  its  policy 
that  the  goods  still  belonged  to  B,  and  that  insured  was  not  the 
sole  and  unconditional  owner.  Held,  That  statements  of  account 
made  by  B  to  a  bank  showing  the  aggregate  amount  of  bills  re- 
ceivable at  a  time  subsequent  to  the  sale  to  insured  were  inad- 
missible on  the  question  of  ownership  of  the  goods,  in  the 
absence  of  other  testimony  contradicting  insured's  direct  testi- 
mony that  he  was  the  sole  owner  of  the  goods. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Clute  et  al.  v.  Clintonville  Mut.  Fire  Ins.  Co.  et  al.  (Wis. 
S.  C.) : 

129  Northwestern  Reporter  (February  17,  1911)   661. 

Poiicy — Vacancy — Evidence  Considered : 

The  policy  provided  that  the  insurance  should  only  continue 
while  the  insured  premises  were  ''occupied  by  a  tenant  as  a 
private  dwelling  house,"  and  that  the  ''entire  policy,  unless 
otherwise  provided  by  agreement  indorsed  thereon  or  added 
thereto,  shall  be  void  if  the  building  herein  described,  whether 
intended  for  occupancy  by  the  owner  or  tenant,  be  or  become 
vacant  or  unoccupied  and  so  remain  for  10  days."  Two  days  after 
the  tenant,  who  had  been  in  possession  of  the  house  for  about 
three  years,  moved  out,  insured's  brother-in-law  moved  in  to  pro- 
tect the  insurance.  He  used  one  room  of  the  house,  having  all  of 
his  effects  there.  He  took  his  meals  across  the  street,  but  slept 
in  the  house  every  night  between  the  time  the  tenant  left  and  the 
fire,  which  was  about  a  month,  except  four  nights  he  was  out  of 
town.  Held,  That  the  fact  that  he  only  used  one  of  the  rooms  in 
the  house  and  that  the  other  rooms  were  not  furnished  did  not 
make  the  place  vacant,  as  that  term  is  used  in  the  policy.  The 
ordinary  meaning  of  the  word  "vacant"  is  "empty,"  and  a  house 
partially  furnished  and  actually  occupied  by  a  tenant  who  sleeps 
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in  the  furnished  or  partly  furnished  room  cannot  be  said  to  be 
vacant  nor  unoccupied. 

Action    on    Policy — Vacancy — Breach    of   Warranty — Insufficient 

Proof: 

Insured's  brother-in-law  and  several  others  testified  that  the 
house  had  been  continuously  occupied  up  to  the  time  of  the  fire, 
except  for  two  nights  after  an  old  tenant  had  moved  out  The 
company  produced  a  witness  who  testified  that  he  passed  the 
house  each  night  and  that  he  had  not  observed  any  lights  in  the 
house  since  the  old  tenant  had  moved  out  until  just  a  few  nights 
before  the  fire.  Held*  That  the  evidence  as  to  occupancy  of  the 
property  was  not  contradictory,  so  as  to  raise  an  issue  of  breach 
of  warranty. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Agricultural  Ins.  Co.  v.  Owens  (Tex.  C.  C.  A.) : 

132  Southwestern  Reporter  (January '18,  1911)  828. 

Policy — Increase  of  Hazard — ^Attempt  to  Burn: 

The  policy  stipulated  that  it  would  be  void  if  the  hazard 
were  increased  by  any  means  within  the  control  or  knowledge 
of  the  insured.  Held,  That  a  single  attempt  of  an  unknown  per- 
son to  set  fire  to  the  building  in  which  the  insured  property  was 
located,  of  which  attempt  insured  failed  to  notify  the  company 
or  to  take  steps  to  prevent  its  reoccurence,  was  not  an  increase 
of  hazard  within  the  meaning  of  the  policy. 

Same — Risk — Ownership — Leasehold    Interest: 

Insured  was  lessee  of  a  building  and  had  altered  the  build- 
ing occupied  by  him  by  putting  in  certain  partitions,  doors  and 
windows.  He  insured  his  stock  and  fixtures,  the  policy  also  cov- 
ering the  partitions,  doors  and  windows.  The  agent  who  wrote 
the  policy  knew  that  insured  was  a  lessee,  but  thought  that  he 
had  title  to  partitions,  doors  and  windows  in  the  building  which 
in  fact  belonged  to  the  lessor.  The  policy  provided  that  the 
company  should  not  be  liable  for  an  amount  greater  than 
three-fourths  of  the  actual  cash  value  of  each  item  of  property 
insured.  Held,  That  the  policy  insured  property  itself  and  not 
its  rental  value,  and  insured  was  therefore  not  entitled  to  re- 
cover its  rental  value.  He  might  have  insured  his  leasehold  in- 
terest in  the  building,  but  here  the  policy  did  not  cover  such 
interest 

[Judgment  for  plaintiff  below.     Here  modified  and  affirmed.] 
Williamsburgh  City  Fire  Ins.  Co.  v.  Weeks  Drug  Co.  (Tex. 
C.  A.): 

133  Southwestern  Reporter  (March  1.  1911)  1097. 

Settlement — Release — Tender: 

Payment  of  the  full  amount  of  the  policy  was  refused  be- 
cause insured  had  misrepresented  his  title  to  the  property.  After 
consulting  a  lawyer  of  his  own  selection,  and  one  recommended 
by  a  friend,  insured  accepted  half  of  the  face  of  the  policy  in 
full  settlement  of  the  loss.  Held,  That  the  insured  could  not 
recover  the  balance  on  the  ground  that  the  agents  of  the  com- 
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pany,  knowing  insured  to  be  an  ignorant  negro»  deceived  him  as 
to  his  rights,  without  first  tendering  back  the  amount  received. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Thomas  v.  Continental  Ins.  Co.  of  New  York  (Ky.  C.  A.) : 

134  Southwestern  Reporter   (March  8.  1911)   199. 

Policy — Change   of   Ownership — Written    Consent: 

Where  a  policy  expressly  provides  that  transfers  can  only 
be  made  with  the  written  consent  of  the  insurer  and  fixes  a  for- 
feiture in  case  a  violation  of  said  provision  of  the  contract,  such 
a  clause  is  binding  and  will  be  enforced  by  the  courts. 

Same — Same — Same: 

Notwithstanding  the  rule  of  law  that  a  temporary  alienation 
of  the  property  insured  will  not  avoid  the  policy,  if  recon- 
veyed  to  the  proper  party  under  the  policy  contract  before 
loss,  the  doctrine  does  not  apply  to  transfers  of  the  policy 
contract 

[Judgrment  sustaining  demurrer  to  complaint  below.     Here  af- 
firmed in  favor  of  company.] 

Bozeman  v.  Sim  Ins.  Co.  (Ala.  S.  C.) : 

54  Southern  Reporter  (March  4,  1911)  178. 

Policy— Exceptions— "Indirectly": 

The  policy  of  insurance  contains  this  clause:  "The  company 
shall  not  be  liable  for  loss  caused  directly  or  indirectly  by  in- 
vasion, insurrection,  riot,  civil  war,  or  commotion,  or  military 
or  usurped  power  or  by  order  of  any  civil  authority  or  by 
theft"  Insured  contends  that  the  "indirectly"  has  reference  only 
to  the  causes  preceding  the  phrase  "or  by  order  of  any  civil 
authority."  Held,  That  the  word  "indirectly"  refers  to  all 
of  the  exceptions  named  in  the  clause  including  the  phrase  "or 
by  order  of  any  civil  authority." 

Same — Rule    of   Construction: 

"Policies  of  insurance,  like  other  contracts,  must  receive  a 
reasonable  interpretation  consonant  with  the  apparent  object 
and  plain  intent  of  the  parties. 

Same — Cause  of  Loss — Proximate  Cause: 

The  policy  excepted  loss  caused  directly  or  indirectly  by 
order  of  any  civil  authority.  The  fire  resulted  from  a  fumigation 
of  the  house  ordered  by  the  board  of  health.  Heldf  That  the 
order  of  the  board  of  health,  and  not  the  negligence  of  the  offi- 
cer doing  the  fumigating,  was  the  proximate  cause  of  the  loss. 

Same — Same — Same: 

The  "proximate  cause"  of  loss  is  the  efficient  cause,  the  one 
which  puts  the  other  causes  into  motion. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 
Hocking  v.  British  America  Assur.  Co.  of  Toronto  (Wash. 
S.  C): 

113  Pacific  Reporter  (March  6,  1911)  259. 
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Policy — Household    Furniture    Clause — Misrepresentations: 

The  company  attached  to  its  policy  the  regular  household 
furniture  clause  embracing  all  articles  of  furniture  and  house- 
hold effects  usually  found  in  a  dwelling  house.  Held,  That  the 
mere  fact  that  the  clause  embraced  articles,  which  Insured  did 
not  own,  and  other  articles  in  which  he  had  no  insurable  interest 
did  not  constitute  a  misrepresentation,  as  such  clause  is  for  the 
company's  convenience  and  does  not  call  upon  the  applicant  to 
name  specifically  the  property  owned  by  him  which  he  wishes 
to  insure. 

Same — Wife's  Wearing  Apparel — Insurable  Interest  of  Husband: 
Objection  as  to  the  want  of  insurable  interest  of  the  hus- 
band in  the  clothing  of  his  wife  can  not  be  successfully  made 
under  the  terms  of  a  policy  insuring  "wearing  apparel  of  the 
family." 

Same — False  Swearing — Forfeiture: 

A  misstatement,  although  under  oath,  if  not  intentionally 
false  and  made  with  a  purpose  to  defraud,  does  not  constitute 
such  false  swearing  as  to  defeat  recovery  under  a  provision  in 
the  policy  that  any  fraud  or  false  swearing  by  the  insured,  relat- 
ing to  the  loss  or  in  the  proof  of  loss,  will  forfeit  his  right 
to  recovery  under  the  policy. 

Same — Same — Same : 

In  making  proofs  of  loss,  insured  included  as  his  own  prop- 
erty, certain  wearing  apparel  of  his  wife  and  a  sewing  machine. 
From  the  evidence  it  appeared  that  he  thought  that  his  wife  be- 
longed to  him  and  that  he  owned  her  possessions.  Held,  That 
a  defense  of  false  swearing  was  not  sustained. 

[Judgment  for  plaintifC  below.     Here  affirmed  against  company.] 
German  Union  Fire  Ins.  Co.  of  Baltimore  v.  Cohen  (Md. 
C.  A.) : 

78  AUantlc  Reporter  (March  9,  1911)   911. 


Policy — Renewal — Binder: 

Prior  to  the  time  of  the  expiration  of  a  policy,  a  represent- 
ative of  W.  &  K.,  who  were  insurance  brokers  in  the  city  of  New 
York,  took  a  "binder"  to  insured's  office  to  obtain  a  renewal  of 
the  insurance.  The  binder  provided:  "The  undersigned  accept 
the  above  and  make  the  same  binding  from  foregoing  written 
date."  It  was  signed  by  the  defendant's  agent,  and  upon  pre- 
sentation to  insured  was  accepted  by  its  authorized  agent  Held, 
That  this  transaction  effected  a  renewal  of  the  policy. 

Same — Same — ^Additional   Insurance — Estoppel : 

Several  days  prior  to  the  expiration  of  a  policy,  insuring 
certain  property  in  Columbus,  Ohio,  it  was  renewed  by  insured's 
brokers  in  New  York.  On  the  date  of  such  expiration,  the  com- 
pany's agent  at  Columbus  procured  insured's  assent  to  the  is- 
suance of  a  policy  intended  as  a  renewal  of  the  policy  expiring 
on  that  day.    This  policy  as  issued,  did  not  purport  to  be  a  re- 
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newal  of  any  other  policy,  and  did  not  cover  the  same  property 
covered  by  the  policy  intended  to  have  been  renewed.  Heldf 
That  if  the  policy  issued  by  the  Columbus  agent  was  accepted 
by  the  insured  as  a  renewal  of  the  expiring  policy,  there  could 
be  a  recovery  by  the  plaintiff.  Had  the  latter  policy  been  is- 
sued by  mistake,  the  defendant  could  have  repudiated  it,  but  not 
having  done  so  until  after  adjustment  of  the  loss  it  could  not 
be  heard  to  deny  liability  thereon  after  insured  had  settled  with 
other  companies  on  the  basis  that  the  policy  so  issued  was  con- 
tributing insurance. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Columbus  Dry  Goods  Co.  v.  Globe  &  Rutgers  Fire  Jjis,  Co. 
(N.  Y.  S.  C.  App.  Div.) : 

127  New  York  Supplement  (March  13,  1911)   589. 

Policy — Insurance  of  Several  Buildings  as  One  Risk — Vacancy: 

The  policy  covered  several  buildings  which  practically  con- 
stituted one  risk.  The  contract  provides  that  "this  policy  shall 
be  entirely  void  in  toto  as  to  every  part  and  parcel,  subject  and 
divisions  thereof  ♦  ♦  ♦  if  a  building  herein  described  ♦  ♦  ♦ 
be  or  become  vacant  or  unoccupied  and  so  remain  for  ten  days." 
Held,  That  the  vacancy  of  one  of  the  buildings  for  more  than 
ten  days  avoided  the  whole  insurance,  even  though  the  amount 
on  each  building  was  specified. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Mecca  Fire  Ins.  Co.  v.  Coghlan  (Tex.  C.  C.  A.) : 

134  Southwestern  Reporter  (March  8,  1911)   266. 


Contracts — Completion — Mailing : 

When  a  letter  containing  a  proposition  is  forwarded  by 
mail  to  be  accepted  or  declined  in  like  manner,  if  the  person 
to  whom  it  is  addressed  unconditionally  accepts  the  proposition 
by  letter,  and  mails  it  to  the  person  from  whom  the  proposition 
came,  the  contract  is  complete  as  soon  as  the  letter  of  accept- 
ance is  deposited  in  the  mail. 

8an)e — Sanie— Place  of  Contract: 

Certain  fire  policies  were  mailed  by  an  unauthorized  foreign 
company  to  defendant  in  Indiana,  with  the  privilege  of  returning 
them  to  the  company  within  a  specified  time  if  they  were  not 
satisfactory.  Held,  That  the  contracts  were  not  completed  until 
accepted  by  defendant  Whether  defendant's  acceptance  was  in 
writing,  mailed  to  the  company,  or  the  time  within  which  the 
contracts  might  have  been  returned  was  allowed  to  pass,  either 
intentionally  or  unintentionally,  can  make  no  difference,  for  in 
either  event  it  was  a  proposition  or  offer  to  defendant  acted  upon 
in  Indiana,  and,  being  the  final  act  of  the  parties,  such  contracts 
will  be  regarded  as  made  in  Indiana. 

[Judgment  for  defendant  below.     Here  affirmed  against  receiver 

of  company.] 
Swing  V.  Marion  Pulp  Co.  (Ind.  A.  C.) : 

93  Northeastern  Reporter  (March  14,  1911)  1004. 
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Policy — Iron-Safe  Clause — Waiver: 

The  policy  contained  a  clause  requiring  insured  to  keep 
his  books  of  account  and  inventories  in  an  iron  safe.  At  the  time 
the  application  was  made,  the  agent  was  told  by  the  applicant 
that  he  had  no  safe  and  that  his  books  were  all  kept  in  a  desk 
in  his  store.  The  agent  then  said:  "That  is  all  right;  our  com- 
pany is  not  technical  like  those  Eastern  companies."  Held, 
That  whether  or  not  the  iron-safe  clause  was  waived  was  for 
the  jury. 

Agent — ^Authority — Notice: 

The  authority  of  an  insurance  agent  may  be  limited  by  notice 
brought  home  to  the  insured,  as,  for  instance,  by  an  express  limi- 
tation in  the  policy,  restrictions  and  limitations  of  which  the 
insured  had  no  notice  are  not  binding  on  him,  but  such  a  limita- 
tion is  not  notice  to  the  insured  of  the  agent's  want  of  power  to 
bind  his  principal  as  to  transactions  before  delivery  of  the 
policy. 

8an)e — ^Apparent  Authority: 

The  power  of  the  agent  whether  general  or  special  is  de- 
termined by  the  nature  of  the  business  intrusted  to  him,  and  is 
prima  facie  co-extenslve  with  its  requirements,  and  the  company 
is  therefore  bound  by  the  acts  of  the  agent  within  the  apparent 
scope  of  his  authority. 

Same — Assumed  Authority — Estoppel  of  Company: 

By  accepting  the  benefits  of  acts  of  an  assumed  agent,  an 
insurance  company  is  bound  thereby  as  fully  as  though  he  had 
authority,  and  by  accepting  the  premium  and  issuing  a  policy 
upon  an  application  taken  by  a  person  assuming  to  act  as  its 
agent,  the  company  estops  itself  from  denying  such  agency,  and 
is  bound  by  his  wrongful  acts  and  misrepresentations  within 
the  scope  of  his  apparent  authority. 

Same — Unauthorized  Acts — Ratification: 

An  insurance  company  could  not  accept  the  part  of  an  un- 
authorized contract  made  by  an  agent  which  was  favorable  to  it 
and  reject  the  rest,  but  must  ratify  it  as  a  whole. 

Same — Authority — Waiver  of  Policy  Conditions: 

Agents  of  insurance  companies,  vested  with  authority  to 
make  contracts  and  to  insure  property,  stand  in  the  place  of  the 
company  in  dealing  with  applicants  for  policies,  and  may  waive 
stipulations  which  purport  to  be  essential  to  the  validity  of  the 
contract 

Action  on  Policy — Parol  Evidence— Varying  Written  Contracts: 
The  rule  that  parol  evidence  is  inadmissible  to  vary  the 
terms  of  a  written  contract  is  relaxed  where  a  forfeiture  resulted 
from  fraud  or  mistake  of  the  agent  in  the  preparation  of  the 
application  or  policy. 

Policy — Appraisement — Waiver: 

Failure  to  appraise  is  only  available  as  a  defense  when  the 
parties  disagree  as  to  the  amount  of  the  loss.  If  the  company 
wholly  denied  liability,  or  put  its  refusal  to  pay  on  other  grounds 
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which  were  incoiiBistent  with  the  purpose  to  insist  on  an  ap- 
praisement, such  conduct  would  waive  the  appraisement 

Same — Same — Same : 

Where  there  was  no  disagreement  as  to  the  amount  of  loss, 
and  the  company  offered  to  pay  on  the  same  basis  that  other 
companies  had  settled,  the  policy  requirement  of  an  appraisal 
was  thereby  waived;  the  offer  to  pay  being  virtually  an  admis- 
sion of  the  amount  of  insured's  loss. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Shook  et  ah  v.  Retail  Hardware  Mut  Fire  Ins.  Co.  of  Min- 
nesota (Springfield  C.  A.) : 

134  Southwestern  Reporter  (March  15,  1911)  589. 

Policy — Sole  Ownershlp^Forfelture: 

The  policy  stipulated  that  it  would  be  void  if  the  interest 
of  the  insured  were  other  than  sole  and  unconditional  owner- 
ship.   Held,  That  upon  a  change  in  the  ownership  without  con- 
sent of  the  company  the  policy  became  void. 
[Judgment  for  company.] 
Osbom  V.  American  Ins.  Co.  (111.  A.  C): 
151  111.  App.  126. 

Mutual  Company — Application — Acts  of  Agent: 

The  agent  of  mutual,  as  well  as  of  stock  or  proprietary, 
companies,  who  makes  out  an  application  for  insurance,  must  be 
deemed  the  agent  of  the  company.  Hence,  if  he  makes  out 
that  application  incorrectly,  although  all  the  facts  are  cor- 
rectly stated  to  him  by  the  applicant,  the  error  or  mistake  is 
charged  to  the  company. 

Same — Same— M  isdescrlptlon — Reformation : 

Plaintiff,  a  farmer,  owned  80  acres  in  section  21,  and  an- 
other 80  in  section  23,  which  he  cultivated  as  one  farm.  An 
application  was  signed  by  the  plaintiff,  in  which  the  property 
was  described  as  the  N.  E.  ^  of  section  21.  In  other  words, 
the  policy  insured  one  80  acres  which  plaintiff  did  not  own, 
and  did  not  insure  80  acres  which  plaintiff  did  own.  The 
policy  was  issued  in  accordance  with  the  application  and  was 
in  plaintiff's  possession  for  two  years.  At  the  time  of  executing 
the  application,  plaintiff  signed  a  statement  in  these  words: 
"The  foregoing  [application]  is  my  agreement,  and  is  a  cor- 
rect description  of  the  property  on  which  indemnity  Is  asked." 
The  policy  bore  this  indorsement:  "Please  read  the  conditions 
of  this  policy.  See  inside  pages,  and  see  if  the  description  of 
the  property  is  correct,  and,  if  not,  immediately  notify  the  com- 
pany." This  action  was  brought  to  reform  the  policy  of  in- 
surance, so  as  to  make  it  apply  to  grain  destroyed  by  fire  sit- 
uated on  section  23.  The  evidence  showed  that  the  agent,  who 
took  the  application,  stated  that  the  policy  would  cover  both  of 
the  farms.  Held»  That  the  court  was  justified  in  reforming  the 
policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Norman  v.  Kelso  Farmers  Mut.  Fire  Ins.  Co.  (Minn.  S.  C.) : 
130  Northwestern  Reporter  (March  17,  1911)   13. 
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Cancellation — Notice — Sufficiency: 

Notice  of  cancellation  signed  "R.  W.  Osborn,  Manager"  in- 
stead of  in  the  name  of  the  company  per  R.  W.  Osborn,  Man- 
ager. It  was  given  and  received  as  notice  from  the  company. 
Held,  That  the  notice  was  sufficient  to  effect  a  cancellation. 

Same — Same — Form : 

Notice  of  cancellation  of  a  policy  need  not  be  in  any  par- 
ticular form  so  long  as  it  is  distinct  and  unequivocal  notice 
that  the  company  has  canceled  the  policy. 

Same — Same — Sufficiency : 

Insured  was  given  the  following  notice:  "We  desire  to 
terminate  our  liability  under  policy  No.  170062  issued  in  you  favor. 
♦  ♦  ♦  The  policy  will  be  canceled  on  our  books  ♦  ♦  ♦ 
five  days  from  date.  Kindly  return  the  policy  to  this  office,  to- 
gether with  the  earned  premium  of  $5.15  on  that  date."  In- 
sured argues  that  the  notice  was  not  a  notice  of  cancellation  but 
merely  of  an  intention  to  cancel  and  therefore  insufficient.  Held, 
That  the  meaning  of  the  notice  was  in  substance  that  the  in- 
surance company,  desiring  then  to  cancel  the  policy  and  to  ter- 
minate its  risk,  thereby  gave  the  insured  the  five  days'  notice 
prescribed  by  the  policy,  at  the  expiration  of  which  the  can- 
cellation would  become  effective,  and  was  sufficient 

Same — Same — Necessity  of  Affirmative  Acts: 

No  affirmative  act  canceling  a  fire  policy  is  necessary  be- 
yond giving  the  required  notice,  the  cancellation  becoming  ef- 
fective on  expiration  of  the  period  of  notice. 

Same — Same — Mistake  as  to  Date — Effect: 

A  mistake  in  the  notice  of  cancellation  designating  the  day 
upon  which  the  cancellation  should  become  effective  does  not 
impair  the  sufficiency  of  the  notice  as  a  notice  of  cancellation  as 
of  the  day  when  the  five  days  required  to  be  given  actually  ex- 
pired. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

American  Glove  Co.  v.  Pennsylvania  Fire  Ins.  Co.   (Cal. 
C.  A.) : 

113  Pacific  Reporter   (March  20.  1911)   688. 

Issuance  of  Regular  Policy  on  Incomplete  Building — Estoppel: 

The  agent  was  authorized  to  enter  into  contracts  of  insur- 
ance and  to  issue  regular  policies  and  builder's  risk  policies. 
He  issued  a  regular  policy  on  a  building  which  was  not  quite 
completed.  Held,  That  the  issuance  of  the  regular  policy  was 
a  waiver  of  the  incompleted  condition  of  the  building  and  was 
binding  on  the  company,  notwithstanding  the  fact  that  the 
agent's  instructions  were  to  issue  regular  policies  only  on  com- 
pleted buildings. 

Policy — Term — Presumption: 

The  policy  contained  no  stipulation  as  to  the  time  it  should 
run.     The  premium   paid  was   $1.25.     Held,  That  it  would  be 
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assumed  that  the  contract  was  for  a  period  sufficient  to  carry 
the  liability  beyond  the  day  of  the  fire,  which  occurred  three 
days  after  the  contract  was  made. 

[Judcrment  for  plaintiff  below.    Here  affirmed  agralnst  company.] 
New  Hampshire  Fire  Ins.  Co.  v.  Blakely  et  al.  (Ark.  S.  C.) : 
1^4  Southwestern  Heporter  (March  22,  1911)  926. 

Mutual  Company — Statutory  Bond — Liability  of  Sureties: 

Sec.  4,  Acts  Ark.  April  24,  1905  (Laws  1905,  p.  492),  provides 
that  before  a  mutual  company  does  business  in  the  state  it  must 
file  a  bond  conditioned  upon  the  payment  of  all  claims.  Held, 
That  ''The  liability  of  surities  of  insurance  companies  under  the 
act  of  April  24,  1905,  is  that  the  company  shall  promptly  pay  all 
claims  arising  and  accruing  to  any  person  or  persons  during  the 
term  of  their  bond,  regardless  of  whether  the  policies  under 
which  such  claims  arise  were  issued  during  the  life  of  the  bond 
or  not" 

Same — Same — Same : 

Sec.  4,  Acts  Ark.  April  24,  1905  (Laws  1905,  p.  492),  pro- 
vides that  before  a  mutual  company  does  business  in  the  state  it 
must  file  a  bond  conditioned  upon  the  payment  of  all  claims. 
Sec.  4348  of  Kirby's  Digest  provides  that  the  bonds  of  such 
companies  shall  be  renewed  every  two  years.  Heldp  That  a  bond 
on  its  face  obligating  the  sureties  for  the  term  of  one  year 
covered  claims  accruing  any  time  within  two  years  from  its 
date. 

Same — Same — Presumption : 

A  presumption  exists  that  sureties  on  a  statutory  bond  in- 
tended to  execute  the  bond  in  compliance  with  the  require- 
ments of  the  statute. 

Same — Same — Construction : 

Statutory  bonds  executed  in  the  form  prescribed  by  the 
statute  must  be  construed  as  though  the  statute  were  written 
in  them  as  respects  the  rights  of  principal  and  surety. 

Same — Same— Same : 

The  bond  contained  the  following  condition:  That  the  com- 
pany "shall  promptly  pay  all  claims  arising  and  accruing  to 
any  person  or  persons,  during  the  term  of  this  bond,  by  vir- 
tue of  any  policy  issued  by  said  company,  upon  any  property 
situated  in  the  state  of  Arkansas,  when  same  shall  become 
due."  Held,  That  the  commas  after  "persons"  and  "company" 
show  that  the  phrase,  "by  virtue  of  any  policy  issued  by  said 
company,"  is  parenthetical.  Their  effect  is  to  make  the  prep- 
ositional phrase,  "during  the  term  of  this  bond,"  relate  and 
qualify  the  participle  "accruing,"  and  not  the  verb  "issued," 
therefore  the  bond  covered  claims  accruing  during  the  term 
of  its  continuance,  although  the  policy  was  issued  without  the 
term. 

[Judgment  for  plaintiff  against  company  and  In  favor  of  sure- 
ties. On  appeal  of  plaintiff  judgment  reversed  agralnst 
sureties.  ] 

Crawford  v.  Ozark  Ins.  Co.  (Ark.  S.  C.) : 

134  Southwestern  Reporter  (March  22,  1911)  951. 
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Foreign  Company — Doing  Business: 

A  fire  insurance  company,  having  its  principal  office  in  the 
state  which  created  it,  does  not  violate  the  laws  of  another  state, 
forbidding  foreign  corporations  to  do  business  therein,  except 
upon  certain  conditions,  by  insuring  proj^erty  in  such  other  state 
before  compliance  with  those  conditions,  if  application  for  the 
insurance  is  made  to  the  company  at  its  home  office,  and  the 
policy  is  issued  therefrom.  It  is  not  thereby  doing  business  in 
the  state  in  which  the  property  insured  is  located. 

Mutual  Company — Assessments — Liability  of  Policyholders — Stat- 
ute of  Limitations: 

The  liability  of  policyholders  in  a  mutual  assessment  com- 
pany depends  upon  the  law  of  the  state  creating  the  corporation, 
and  such  liability  is  contingent  and  the  statute  of  limitations  does 
not  operate  in  favor  of  a  policyholder  until  his  liability  is  made 
absolute,  either  by  corporate  action  or  judicial  determination. 

Same— I  nsol vency — Assessments — H ow  Questi oned : 

In  the  absence  of  fraud,  policyholders  in  such  mutual  assess- 
ment company  are  bound  by  a  decree  against  the  corporation 
ascertaining  its  liabilities  and  assessing  the  policyholders  to  pay 
the  same.     Such  decree  is  not  open  to  collateral  attack. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  de- 
fendant.] 

Swing  V.  Taylor  &  Crate  (W.  Va.  S.  C.  A.) : 

70  Southeastern  Reporter  (March  25,  1911)  873. 

Poilcy^Endorsement — Date  of  Expiration — Mistal^e — Burden  of 
Proof: 

The  policy  was  for  $3,000,  and  by  its  terms  expired  Septem- 
ber 25,  1907.  A  few  months  after  its  issuance,  at  request  of  in- 
sured's agent,  it  was  reduced  to  $2,500  and  part  of  the  premium 
returned.  In  making  the  endorsement  the  agent  attached  a  slip 
to  the  policy  on  which  he  had  inadvertently  written  on  the  mar- 
gin after  the  words,  "date  of  expiration,"  the  date  of  September 
25,  1909.  The  endorsement  was  made  in  triplicate,  one  of  which 
was  attached  to  the  policy,  one  sent  to  the  company,  and  another 
entered  upon  the  agent's  files.  The  writing  of  the  date  "Septem- 
ber 25,  1909,"  was  not  a  part  of  the  body  of  the  endorsement. 
Heldf  That  the  burden  was  upon  the  plaintiff  to  prove  her  con- 
tention that  it  was  the  understanding  that  the  policy  was  to  bo 
continued  until  September  25,  1909.  Held^  further.  That  the 
words  written  upon  the  margin  of  the  slip  were  merely  descrip- 
tive of  the  policy  and  not  a  modification  of  the  terms  thereof,  and 
that  taking  the  whole  policy  into  consideration,  it  was  clear  that 
the  date  of  expiration  was  as  stated  in  the  body  thereof,  namely, 
September  25,  1907,  and  that  the  agent's  endorsement  of  the  date 
as  September  25,  1909,  was  nothing  more  than  a  clerical  error. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Evans  v.  Glens  Falls  Ins.  Co.  (Utah  S.  C.) : 

113  Pacific  Reporter  (March  27,  1911)  1019. 
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Mutual  Company — By-Laws — Adjustment — Condition   Precedtnt: 

Compliance  with  the  provisions  of  the  insurance  contract 
with  reference  to  an  adjustment  of  the  loss,  is  a  condition  prece- 
dent to  a  right  of  action  on  the  policy,  since  a  member  of  a  mu- 
tual company  can  not  avail  himself  of  his  legal  remedy  until  he 
has  exhausted  the  remedy  provided  by  the  reasonable  rules  of  his 
society. 

Same — Same — Policy — Delivery: 

All  policies  shall  be  signed  by  the  president  and  secretary, 
and  shall  take  effect  at  twelve  o'clock  noon  on  the  day  of  the 
date  of  issue  of  the  policy.  There  is  no  dispute  upon  this  record 
that  the  policy  was  dated  and  signed  August  19,  1909,  the  day  be- 
fore the  fire.  The  records  of  the  society  likewise  show  that  an 
earlier  policy  was  canceled  on  that  day  and  the  new  policy  put  in 
force.  This  new  policy  was  written  and  issued  exactly  in  ac- 
cordance with  the  terms  of  plaintiff's  application,  dated  July  31, 
1909.  Held,  That  the  fact  that  the  insured  was  not  notified  of 
the  issuance  of  the  new  policy  was  without  effect  on  his  right  of 
recovery. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Allen  V.   Patrons'   Mut.   Fire   Ins.   Co.   of  Michigan,   Ltd. 
(Mich.  S.  C.).: 

130  Northwestern  Reporter  (March  81,  1911)  196. 

Policy-Cancellation — Surrender  after  Loss: 

Upon  receipt  of  the  agent's  report  of  the  issuance  of  a  policy 
to  plaintiff,  the  company  immediately  notified  such  agent  to  can- 
cel the  policy.  The  agent,  before  the  fire  and  without  notice  to 
insured,  wrote  a  policy  in  another  company  for  the  same  amount, 
giving  the  latter  company  credit  for  the  premium  paid  by  plain- 
tiff for  the  policy  issued  in  the  defendant  company.  After  the 
destruction  of  the  property  the  agent  told  insured  what  had  been 
done,  and  requested  the  surrender  of  the  policy  issued  by  the  de- 
fendant company,  which  was  done,  and  the  other  policy  accepted. 
However,  the  day  before  this  suit  was  filed  the  defendant  ten- 
dered back  the  other  policy  and  demanded  the  return  of  the  origi- 
nal policy.  Held,  That  the  surrender  of  the  original  policy  op- 
erated as  a  cancellation  thereof,  and  plaintiff  was  not  entitled  to 
recover  on  it. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Waterloo  Lumber  Co.  et  al.  v.  Des  Moines  Ins.  Co.  (Iowa 
S.  C.) : 

130    Northwestern  Reporter   (March  31,  1911)    147. 

Statute — Limitation    of    Actions — ^Application    to    Policies    Pre- 
viously Issued — Constitutionality: 

Sec.  39  Va.,  Acts  March  9,  1906  (Acts  1906,  c.  112).  provides: 
"No  provision  in  any  policy  of  insurance  limiting  the  time  within 
which  a  suit  or  action  may  be  brought  to  less  than  one  year  after 
loss  shall  be  valid."     Held,  That  the  act  is  not  wholly  prospect- 
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ive  in  its  operation,  but  applies  as  well  to  policies  issued  before 
its  passage.  Held,  further.  That  the  act  does  not  impair  the 
obligation  of  contracts  previously  made  requiring  that  actions  be 
brought  within  six  months  after  loss,  as  such  act  affects  only  the 
remedy. 

Same — Same — Same — Same : 

A  contract  entered  into  is  presumed  to  be  made  with  refer- 
ence to  existing  laws,  and  yet  it  is  well  established  that  those 
laws  may  be  altered,  amended,  or  repealed  without  affecting  the 
binding  force  of  the  contract,  so  long  as  a  sufficient  remedy  is 
left  for  its  enforcement 

[Judgment    for   company   below.      Here    reversed    against   com- 
pany.] 

Smith  &  Marsh  v.  Northern  Neck  Mut.  Fire  Assn.  of  Va. 
(Va.  S.  C.  A.) : 

70  Southeastern  Reporter  (April  1,  1911)  482. 

Standard  Policy — Repeal  by  Valued-Policy  Law: 

The  Louisiana  Standard  Policy  Law  (Act  No.  105,  of  1908, 
Art  3,  Sec.  22),  by  which  the  New  York  Standard  Policy  was 
adopted,  is  repealed  by  the  Valued-Policy  Law  (Act  135  of  1900) 
in  so  far  as  it  conflicts  with  the  latter.  The  Valued-Policy  Law 
does  not  confer  a  personal  privilege  which  may  be  renounced.  It 
was  adopted  as  a  measure  of  public  policy,  and  in  order  to  se- 
cure greater  certainty  in  the  contract  of  insurance  and  its  pro- 
visions control  policy  stipulations. 

Policy — Total  Loss — Condemnation: 

Parts  of  the  walls  of  the  building  could  have  been  used  in  re- 
constructing the  burned  building,  but  such  walls  could  not  be 
used  because  condemned  by  the  city  building  inspector.  Held, 
That  it  being  impossible  to  rebuild  in  view  of  the  city  authori- 
ties withholding  such  right,  the  loss  was  a  total  loss. 

[Judgment    for   company   below.      Here    reversed    agrainst    com- 
pany.] 

New  Orleans  Real  Estate  Mortgage  &  Securities  Co.  et  al. 
V.  Teutonia  Ins.  Co.  et  al.  (La.  S.  C.) : 

54   Southern  Reporter    (April   1,   1911)    466. 

Action  on  Policy — Parties — Complaint: 

Where  the  complaint  on  a  policy  is  by  some  one  other  than 
the  assured  named  in  the  policy,  such  complaint  must  allege  facts 
showing  how  and  in  what  right  the  party  suing  is  entitled  to  re- 
cover. 

Policy — Waiver — Authority  of  Agent: 

An  agent  with  authority  to  solicit  insurance  and  to  receive 
and  receipt  for  premiums,  cannot  by  his  acts  estop  the  company 
from  relying  on  the  terms  of  its  written  contract. 

[Judgment  for  company  below.     ITere  affirmed  in  favor  of  com- 
pany.] 

Prine  v.  American  Central  Ins.  Co.  (Ala.  S.  C.) : 

54   Soutliern  Reporter   (April   1,   1911)    547. 
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Policy — Iron-Safe  Clause— Waiver — Authority  of  Agent: 

The  company  denied  liability  because  insured  failed  to  com- 
ply with  the  iron-safe  clause.  Insured  claims  that  the  agent 
waived  this  provision.  The  company  claims  that  the  waiver  is 
not  binding  because  it  was  beyond  the  authority  of  the  agent,  the 
policy  expressly  stipulating  against  his  right  to  waive  provisions. 
The  agent  was  authorized  to  solicit  insurance,  issue  and  deliver 
policies  and  collect  premiums.  Insured  had  no  knowledge  of  any 
limitations  upon  his  authority  at  the  time  of  the  waiver,  such  as 
was  set  out  in  the  policy  subsequently  issued.  Heldt  That  the 
agent's  waiver  of  the  iron-safe  clause  was,  under  these  circum- 
stances, binding  on  the  company. 

[Judgment  for  plaintiff  below.     Affirmed  against  company.  Here 
motion  for  rehearing  overruled.] 

Old  Colony  Ins.  Co.  v.  Starr-Mayfield  Co.  (Tex.  C.  C.  A.) : 

135  Southwestern  Reporter   (April  5,  l5ll)    252. 

Policy — Assignment — Consent— Authority  of  Agent: 

An  agent  clothed  with  authority  to  make  contracts  of  insur- 
ance is  clothed  with  authority  to  indorse  his  principal's  consent 
to  the  assignment  of  a  policy. 

Same — Same — Same — Same : 

On  the  back  of  the  policy  was  the  form  of  an  assignment  for 
use  in  case  of  the  sale  of  the  property  and  at  the  bottom  of  the 
form  were  the  words:  "The  company  hereby  consents  to  the 
above  assignment,  subject  to  all  the  terms  and  conditions  of  the 
policy,  and  the  questions  and  answers  in  the  application." 
There  is  no  provision  that  the  indorsement  of  the  company 
to  the  assignment  must  be  made  by  any  particular  officer,  or  that 
the  policy  must  be  sent  to  the  home  office  for  such  purpose.  It 
is  stipulated  that  the  policy  shall  be  void  when  the  property  is 
alienated  or  incumbered  without  the  consent  of  the  company,  and 
that  the  secretary  of  the  company  is  the  only  officer  or  agent 
possessing  authority  to  waive  any  of  the  terms  and  conditions  of 
the  policy.  Held,  That  this  did  not  amount  to  a  limitation  on  the 
authority  of  local  agents  with  the  power  to  make  contracts  of 
insurance,  to  make  indorsements,  and  consent  to  assignments  of 
the  policy. 

Same — Same — Same — Resident  Agent — Statute — Estoppel : 

Sec.  7995,  Mo.  Rev.  St.  1899,  the  Resident  Agent  Law,  pro- 
vides: "Foreign  companies  admitted  to  do  business  in  this  state 
shall  make  contracts  of  insurance  upon  property  or  interests 
therein  only  by  lawfully  constituted  and  resident  agents,  who 
shall  countersign  all  policies  so  issued.  And  any  such  insurance 
company  who  shall  violate  any  provision  of  this  section  shall  suf- 
fer a  revocation  of  its  authority  by  the  superintendent  of  insur- 
ance to  do  business  in  this  state.  A  policy  was  countersigned  by 
an  agent  through  whom  the  policy  was  issued.  The  company  con- 
tends that  this  agent  was  a  mere  soliciting  agent  without  author- 
ity to  waive  any  of  the  policy  conditions.  Held,  That  counter- 
signing resident  agents  are  presumed  to  possess  authority  to 
make  contracts  of  insurance  for  their  principals.    When  insured 
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saw  the  agent's  name  countersigned  to  the  policy  he  was  justi- 
fied in  assuming  that  such  agent  had  authority  to  consent  to  an 
assignment  of  the  policy,  and  by  so  holding  out  its  agent  to  the 
public,  the  company  was  estopped  to  deny  that  he  had  such  au- 
thority. The  contention  that  he  was  only  a  soliciting  agent  nec- 
essarily is  an  assertion  that  defendant  made  a  contract  of  insur- 
ance in  this  state  in  violatioii  of  the  law,  since,  in  such  case  it 
would  have  made  the  contract  of  insurance  without  the  interven- 
tion of  a  resident  agent  duly  authorized  to  make  such  contracts. 
Defendant  will  not  be  suffered  to  stand  on  such  immoral  ground, 
and  we  shall  assume  for  the  purposes  of  this  case  that  the  coun- 
f     tersigning  of  the  policy  was  in  compliance  with  the  statute. 

Same — Three-Fourths  Value  Clause — Other  Insurance: 

Attached  to  the  policy  was  a  rider  providing:  "Total  insur- 
ance permitted  is  hereby  limited  to  three-fourths  of  the  actual 
cash  value  of  the  property  hereby  covered  and  to  be  concurrent 
herewith."  Held,  That  this  provision  impliedly  granted  insured 
the  right  to  procure  other  insurance  to  the  amount  of  three- 
fourths  of  the  value  of  the  property,  and  nullified  the  provision 
for  forfeiture  for  procuring  other  insurance  without  the  consent 
of  the  company. 

Same — Sale— Forfeiture — Risk: 

An  insurance  on  a  stock  of  goods  which  in  the  nature  of  busi- 
ness will  be  continually  changed,  is  an  insurance  on  the  stock, 
and  not  on  the  specific  goods  in  stock  at  the  time  the  policy 
issued,  so  that  sale  from  the  stock  and  removal  thereof  will  not 
forfeit  the  policy,  though  it  contains  a  non-alienation  clause.  A 
sale  in  bulk  of  the  entire  stock,  or  of  enough  thereof  to  materially 
affect  the  risk,  would  constitute  a  breach  of  the  alienation  clause, 
but  a  sale  in  bulk  of  goods  worth  $400  out  of  a  stock  valued  at 
19,000  cannot  be  considered  as  an  enhancement  of  the  risk. 

[Judgment    for    plaintiff    below.      Here    affirmed    against    com- 
pany.] 

Sheets  et  al.  v.  Iowa  State  Ins.  Co.  (Kansas  City  C.  A.) : 

135  Southwestern  Reporter   (April  6,  1911)   80. 

Policy — Employment  of  Mechanics — Forfeiture: 

"This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  shall  be  void  ^  *  *  if  me- 
chanics be  employed  in  building,  altering  or  repairing  the  within 
described  premises  for  more  than  fifteen  days  at  any  one  time." 
Shortly  after  the  policy  issued  various  changes  and  improve- 
ments were  made  within  the  mill  by  mechanics  employed  for  the 
purpose;  but  in  none  of  these  did  the  employment  of  the  me- 
chanics exceed  fifteen  days.  The  work  involved  raising  the 
roof,  a  new  or  additional  foundation  and  change  of  the  basement 
into  practically  a. new  story  with  new  floors.  It  was  all  done 
in  accordance  with  a  well-defined  plan  as  a  whole,  designed  as  a 
continuous  piece  of  work,  to  be  carried  on  from  commencement 
to  completion.  The  work  was  given  to  different  contractors.  So 
far  as  time  taken  for  the  particular  work  of  each,  no  one  ex- 
ceeded the  fifteen-day  limit,  but  altogether  the  different  mechan- 
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ics  were  employed  for  more  than  thirty  days.     Heldt  That  as  a 
matter  of  law  the  policy  was  forfeited. 

Same — Same — Same — Waiver: 

"This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  shall  be  void  ♦  *  *  if  me- 
chanics be  employed  in  building,  altering  or  repairing  the  within 
described  premises  for  more  than  fifteen  days  at  any  one  time." 
The  policy  further  provides:  "It  is  further  agreed  that  this  com- 
pany shall  not  be  bound  by  any  act  of  or  statement  made  to  or 
by  any  agent  restricting  or  waiving  its  rights  or  varying  its  writ- 
ten or  printed  contracts  either  before  or  after  a  loss,  unless  in- 
serted in  this  application,  indorsed  on  the  policy,  or  otherwise 
acknowledged  in  writing  by  the  president  or  secretary  of  said  com- 
pany." The  evidence  shows  that  insured  stated  to  the  agent  at  the 
time  of  the  application  that  he  proposed  to  alter  the  building  by 
raising  it.  The  agent  replied  that  it  would  be  all  right.  Heldf 
That  this  statement  of  the  agent  did  not  amount  to  a  waiver  of 
the  stipulation  as  to  the  employment  of  mechanics,  and,  in  view 
of  the  agreement  that  the  terms  of  the  policy  could  not  be  varied 
except  by  written  endorsement  thereon,  the  company  would  not 
have  been  bound  had  it  been  a  waiver. 

[Judgment   for   company    notwithstanding   verdict    below.      Here 
affirmed  in  favor  of  company.] 

Robb  v.  Millers'  Mut.  Fire  Ins.  Co.  (Pa.  S.  C.) : 

79  Atlantic  Reporter   (April  6,   1911)    150. 

Policy — Terms  6f  Contract — Parol  Evidence: 

The  law  is  well  settled  that  In  the  absence  of  a  plea  and 
showing  of  fraud  or  mistake,  the  Intention  of  the  parties  to  a 
written  contract  must  be  gathered,  not  from  what  the  parties 
said  or  did,  or  thought  they  intended,  but  from  the  contract  it- 
self. 

Same — Risk — Description : 

The  policy  described  the  building  as  a  "two  and  one-story 
brick,  gravel-roof  building."  About  two  years  prior  to  that  time 
a  metal  roof  addition  was  constructed  on  top  of  the  roof  of  the 
rear  portion  of  the  building.  Held*  That  the  policy  covered  the 
addition  as  a  matter  of  law,  the  purpose  of  the  description  being 
simply  to  identify  in  a  general  way  the  building  insured,  and 
not  to  specifically  include  the  particular  portions  insured. 

Same — Concurrent  Insurance — Evidence  Considered: 

T  owned  a  building.  He  permitted  his  brother  to  construct 
an  addition  on  the  top  of  the  roof  of  the  rear  portion  of  the 
building.  The  brother  was  to  have  the  use  of  it  so  long  as  he 
desired  it,  and  when  he  ceased  using  it  it  should  become  the 
property  of  T.  Upon  its  completion  agents  of  the  Rochester 
Qerman  Insurance  Company  solicited  the  brother  to  take  out  in- 
surance on  his  own  interest  in  the  property.  This  he  agreed  to 
do  in  the  sum  of  $400.  Before  the  policy  was  written,  however, 
it  was  agreed  that  since  the  brother  had  no  title  to  the  property 
the  policy  should  not  be  issued  in  his  name,  but  that  it  would  be 
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best  to  issue  It  in  the  name  of  the  owner  of  the  building,  and  in 
case  of  loss  by  fire  he  and  his  brother  could  adjust  their  re- 
spective interests  between  themselves.  This  was  accordingly 
done,  and  the  policy  for  |400  was  issued  in  the  name  of  T.  Held^ 
That  this  policy  covered  the  entire  building  and  was  concurrent 
Insurance  with  the  policy  issued  by  this  defendant. 

Same — Same — Settlement — Rescission — M  istake : 

At  the  time  of  the  settlement  of  the  loss  under  defendant's 
policy,  insured  believed  that  the  policy  covered  only  his  portion 
of  the  building,  and  that  a  policy  taken  out  by  his  brother  in  an- 
other company  covered  the  brother's  interest  and  not  the  whole 
building.  As  a  matter  of  fact  both  policies  covered  the  entire 
building  as  concurrent  insurance.  Held,  That  the  settlement 
was  the  result  of  a  mutual  mistake,  or  a  mistake  on  the  part  of 
insured  and  a  fraud  on  the  part  of  the  company,  and  in  neither 
event  would  be  allowed  to  stand. 

[Judgn^ient    for    plaintiff    below.      Here    affirmed    against    com- 
pany.] 

Prussian  National  Ins.  Co.  v.  Terrell  (Ky.  C.  A.) : 

135  Southwestern  Reporter   (April  12.  1911)   416. 

Policy — Limitation  of  Action — Waiver: 

"No  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law  or  equity  ♦  ♦  ♦ 
unless  commenced  within  twelve  months  next  after  the  fire." 
Held,  That  such  conditions  in  the  policy,  like  all  others  intended 
for  the  benefit  of  the  company  may  be  waived  by  them,  and  as 
the  condition  is  a  harsh  one,  and  in  derogation  of  the  limita- 
tion of  actions  fixed  by  law,  in  its  bearing  on  the  insured,  and 
works  a  forfeiture  when  upheld,  the  courts  will  not  require  very 
stringent  evidence  in  order  to  defeat  its  application. 

Action  on  Award — Limitation  of  Action — Applicability: 

"No  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law  or  equity  ♦  ♦  • 
unless  commenced  within  twelve  months  next  after  the  fire." 
After  a  loss  there  was  an  appraisement  and  the  amount  fixed  by 
the  appraisers  was  tendered  to  insured,  but  refused.  Held, 
That  in  an  action  subsequently  brought  on  the  award  the  policy 
limitation  was  inapplicable. 

[Judgment   for   company   below.      Here   reversed    against   com- 
pany.] 

Fellman  v.  Royal  Ins.  Co.  (U.  S.  C.  C.  A.) : 

184   Federal  Reporter    (April  13,   1911)    577. 

Action  on  Policy — Ownerslilp^Evidence: 

It  is  not  reversible  error  to  permit  a  witness  to  testify  that 
the  property  in  question,  a  crop  of  ice,  belonged  to  the  plaintiff, 
where  the  testimony  shows  that  the  plaintiff  paid  for  harvesting 
it  and  it  was  stored  in  a  building  belonging  to  her. 

Same — Same — Pleading : 

Where  a  statute  provides  that  a  policy  of  insurance  shall  be 
void  if  the  interest  of  the  assured  be  other  than  that  of  uncondi- 


Digitized  by  VjOOQIC 


1911.]  FIRE  INSURANCE.  55 

tional  and  sole  ownership,  that  is  matter  of  defense,  and  such 
ownership  need  not  be  averred  in  the  declaration. 

Same — Tender — Check : 

It  is  not  error  to  admit  in  evidence,  in  a  suit  on  a  policy  of 
insurance,  checks  sent  to  the  company  by  the  assured,  where 
they  were  refused  on  the  ground  that  no  contract  of  Insurance 
had  been  entered  into,  and  not  on  the  ground  that  they  were  not 
legal  tender. 

[Judgment    for    plaintiff    below.      Here    affirmed    against    com- 
pany.] 

Maginnis  v.  Hartford  Fire  Ins.  Co.  (111.  App.) : 

42    National   Corporation   Reporter    (April    13,    1911) 
312. 

Broker — ^Agency: 

A  broker  in  procuring  the  issuance  of  a  policy  at  the  request 
of  a  property  owner  is  the  agent  of  the  owner  and  not  of  the 
company. 

Policy — Reformation — M  Istake : 

An  insurance  contract  is  no  different  from  any  other  when 
the  rules  of  law  governing  in  the  reformation  of  written  agree- 
ments are  to  be  applied  to  it.  The  rule  is  elementary  that,  be- 
fore the  court  will  reform  a  written  contract,  the  proof  must 
convincingly  establish  that  there  has  been  a  mutual  mistake, 
or  a  mistake  by  one  party  and  fraud  or  deception  by  the  other 
party. 

Same — Same — Negligent  Omissions: 

During  the  time  the  title  to  the  property  was  in  one  Lorenz, 
certain  policies  were  issued  payable  to  two  mortgagees.  Upon 
foreclosure  of  the  mortgages,  the  property  was  bought  in  by  the 
plaintiff,  which  was  one  of  the  mortgagees.  After  such  fore- 
closure, plaintiff  directed  a  broker,  "to  put  another  thousand 
dollars  on  the  Lorenz  property.'*  The  policy  was  procured  by 
the  broker  in  the  name  of  Lorenz  as  owner  and  was  paid  for  by 
him,  and  then  delivered  to  plaintiff,  who  retained  it  as  written. 
Held,  That  the  form  of  the  policy  having  resulted  from  plaintiff's 
negligent  omission,  and  not  from  any  mutual  mistake,  there 
could  be  no  reformation. 

[Judgrment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Lake  View  Brewing  Co.  v.  Commerce  Ins.  Co.  of  Albany 
(N.  Y.  S.  C,  App.  DIv.) : 

128  New  York  Supplement   (April   17,   1911)   337. 

Incumbrance — Knowledge  of  Agent — When  Notice  to  Company: 
The  agent  received  application  for  insurance,  inspected  the 
property,  determined  the  rate,  filled  out  the  blanks  sent  him 
by  the  company,  countersigned  and  delivered  the  policy,  col- 
lected the  premium,  and  made  report  to  the  company.  Held, 
That  he  was  such  an  agent  ae  that  notice  to  him  of  an  incum- 
brance upon  property  insured  acquired,  in  the  transaction  of 
the  business  of  the  company  was  notice  to  the  company. 
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Same — Same — Estoppel : 

To  deliver  a  policy  with  full  knowledge  of  facts  upon  which 
its  validity  may  be  disputed,  and  then  to  insist  upon  these  facts 
as  ground  for  avoidance  is  an  attempt  at  fraud.  This  the  courts 
will  neither  aid  nor  presume.  Under  such  facts,  the  company 
is  estopped  from  setting  up  an  incumbrance  on  the  property  to 
avoid  a  recovery,  of  which  incumbrance  it  had  full  knowledge 
at  the  time  of  issuing  and  delivering  the  policy. 

[Judgment    for    plaintiff    below.      Here    affirmed    agrainst    com- 
pany.] 

Mecca  Fire  Ins.  Co.  v.  Smith  (Tex.  C.  C.  A.) : 

135  Southwestern  Reporter   (April  19,  1911)   688. 

Action  on     Policy — Forfeiture — Burden  of  Proof: 

The  burden  of  proof  is  on  the  company  to  establish  a  for- 
feiture of  the  policy. 

Policy — Sole   Ownership — Waiver — Knowledge   of  Agent: 

The  policy  stipulated  that  it  would  be  void  if  the  interest 
of  the  insured  were  other  than  sole  and  unconditional  ownership. 
The  property  was  a  church  building,  and  was  insured  in  the 
name  of  the  bishop  of  the  diocese,  in  whom  was  the  record 
title.  The  agent  who  secured  the  risk  had  full  knowledge  of 
the  nature  of  the  bishop's  title.  Held,  That  the  issuance  of 
the  policy  with  knowledge  of  insured's  interest  was  a  waiver 
of  any  right  to  claim  that  the  ownership  was  not  sole  and  uncon- 
ditional, but  held  in  trust  so  as  to  avoid  the  policy. 

Same — Rebuilding  of  Property  Destroyed — Defense: 

Plaintiff  held  the  record  title  to  church  property  belonging 
to  his  congregation,  and  it  was  insured  in  his  name  as  owner. 
Upon  destruction  of  the  property,  the  congregation,  with  plain- 
tiff's help,  rebuilt  the  structure  before  the  trial  of  the  action 
on  the  policy  insuring  it.  The  company  contends  that  plaintiff 
has  suffered  no  loss  and  therefore  can  not  recover.  Held^  That 
the  fact  that  the  church  had  been  rebuilt  did  not  release  the 
company,  since  no  one  has  settled  or  recompensed  plaintiff  for 
the  loss  suffered  under  the  policy. 

Policy — Proofs  of  Loss — Waiver: 

Denial  of  all  liability  under  a  policy,  within  the  time  allowed 
for  making  proofs  of  loss,  is  a  waiver  of  the  making  of  such 
proofs. 

Action  on  Policy — Cause  of  Loss — Evidence: 

In  an  action  on  a  policy  of  insurance  against  cyclones  and 
storms,  evidence  of  witnesses  who  were  not  at  the  scene  of 
the  loss  until  some  seventy  days  thereafter,  and  after  a  large 
part  of  the  wreckage  had  been  removed,  as  to  what  evidences 
they  saw  of  lightning  was  properly  rejected,  in  view  of  the 
change  of  conditions  and  the  remoteness  of  time. 

Same — Same — Same: 

In  an  action  on  a  policy  of  insurance  against  cyclones  and 
storms,  the  testimony  of  a  witness  who  lived  nine  miles  away 
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from  the  property  destroyed,  but  who  was  within  the  path  of 
the  storm  by  which  it  was  alleged  to  have  been  destroyed,  is 
admissible  to  show  the  character  and  extent  of  the  storm. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Keane  v.  Century  Fire  Ins.  Co.  (Iowa  S.  C.  ) : 

130  Northwestern  Reporter  (April  21,  1911)   724. 

Poiicy— Risk— Additions: 

The  policy  originally  issued  covered  the  "one-story  brick 
building  located  on  the  west  side  of  Main  street,"  etc.  About 
five  feet  in  the  rear  of  the  brick  building  was  a  frame  building 
used  in  connection  with  the  former,  and  connected  to  it  by  an 
enclosed  passageway.  Insured,  upon  learning  that  the  policy, 
by  its  terms,  did  not  include  the  frame  building,  referred  the 
matter  to  the  company's  state  agent,  who  inspected  the  risk, 
and  after  so  doing,  canceled  the  policy  and  wrote  the  policy  in 
suit  describing  the  property  as  "the  one-story  brick  and  metal 
of  composition  roof  building  and  its  additions  adjoining  and 
communicating  with  their  foundations."  Held,  That  there  being 
no  other  building  to  which  the  words  "additions"  could  apply, 
and  the  new  policy  being  intended  to  include  something,  that 
something;  was  the  wooden  building. 

[Judgment  for  plaintiff  below.     Here  affirmed   against   com- 
pany.] 

Shepard  v.  Germania  Fire  Ins.  Co.  (Mich.  S.  C.) : 

130  Nortliwestern  Reporter   (April  21,  1911)   626. 

Action  on  Policy — Estoppei: 

Hotel  property  belonging  to  L  was  insured  for  $1,000  in 
each  of  three  different  companies,  represented  by  the  same 
agent.  Each  policy  was  payable  to  a  mortgagee  "as  interest 
may  appear":  A  special  agent  of  the  Shawnee,  which  had  is- 
sued one  of  the  policies,  offered  to  assume  the  entire  risk  of 
$3,000,  and  a  policy  was  issued  by  this  company  for  that  amount. 
The  policy  was  sent  to  the  owner  by  the  local  agent,  who  noti- 
fied both  of  the  other  companies  that  they  were  relieved  of  their 
risk.  The  owner  received  the  policy  and  retained  it.  The  Shawnee 
reinsured  the  risk,  and  after  the  fire,  made  claim  on  the  local  agent 
for  the  premium.  The  mortgagee  was  not  notified  of  the  substitu- 
tion of  the  $3,000  nor  was  such  policy  made  payable  to  him  as  his 
interest  might  appear.  The  original  policies  were  in  the  possession 
of  the  mortgagee  at  the  time  of  the  loss.  Held,  That  both  the 
owner  and  the  Shawnee  were  estopped  to  deny  the  cancellation 
of  the  original  policies,  and  the  validity  of  the  substitution  of 
the  $3,000  policy  in  the  Shawnee. 

Policy — Substitution — Rights  of  Mortgagee: 

Three  policies  in  the  three  separate  companies,  each  payable 
to  a  mortgagee,  as  his  interest  might  appear,  were  canceled 
and  a  policy  for  the  entire  amount  was  issued  by  the  Shawnee, 
one  of  the  original  Insurers,  all  without  the  mortgagee's  con- 
sent. Held,  That  the  mortgagee  was  not  bound  by  the  substi- 
tution, and  was  entitled  to  a  judgment  for  one-third  of  his  debt 
against  each  of  the   three  original  insurers,  which  judgment, 
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howeyer,  would  be  canceled  by  the  pasrment  of  such  amount 
by  the  owner  out  of  the  substituted  policy. 

[Judgment  for  plaintiff  below.     Here  affirmed   against   com- 

panie&] 
Lee  et  al.  y.  New   Hampshire   Fire  Ins.  Co.   et  al.    (N. 
C.  S.  C.) : 

70  Southeastern  Reporter   (April  22,   1911)   819. 


Action  on  Policy — False  Swearing — Bill  of  Particulars — ^Amount 
of  Loss: 

The  policy  contained  a  provision  to  the  effect  that  any 
fraud  or  false  swearing  on  the  part  of  the  insured  relating  to 
the  insurance,  either  before  or  after  a  loss,  should  render  the 
policy  void.  PlalntifC  represented  the  sound  value  of  the  prop- 
erty to  have  been  $33,000  and  the  total  loss  $28,000.  The  com- 
pany claims  that  the  sound  value  of  the  goods  covered  by 
the  policy  was  only  $5,000,  and  that  the  loss  was  only  $500. 
Held,  That  the  plaintiff  could  not  require  the  company  to  fur- 
nish an  Itemized  statement  of  the  goods  claimed  by  It  to  have 
been  In  Insured's  possession  at  the  time  of  loss,  or  of  the 
goods  destroyed. 

Same — Same — Same — Examination   of   Insured: 

The  company.  In  answer  to  an  action  on  its  policy,  alleged 
that  pursuant  to  the  provisions  of  the  policy  one  of  the  mem- 
bers of  the  firm  Insured  was  examined  under  oath  with  re- 
spect to  an  adjustment  of  the  loss,  and  gave  false  and  fraudu- 
lent testimony  with  regard  to  the  Items  of  the  loss,  the  nature 
of  the  fire,  the  stock  on  hand  and  Its  value,  and  the  loss 
thereon,  and  his  acts  and  the  acts  of  his  subordinates.  Plain- 
tiffs demanded  a  bill  of  particulars  of  that  part  of  the  testi- 
mony so  given  which  It  Is  claimed  was  false  and  fraudulent, 
and  In  what  respect  It  was  false  and  fraudulent.  Heldf  That  the 
company  should  have  been  required  to  furnish  such  a  bill  of 
particulars. 

Same — Same — Same — Books  of  Account: 

The  company  set  up  In  answer  to  an  action  on  its  policy 
that  by  virtue  of  the  provisions  of  the  policy.  It  was  the  duty 
of  the  Insured  to  produce  for  examination  Its  books  of  account, 
bills.  Invoices,  or  other  vouchers,  or  certified  copies  If  the  orig- 
inals were  lost,  and  that,  on  being  required  to  produce  the 
same,  one  of  the  firm,  with  Intent  to  •  cheat  and  defraud  the 
defendant,  falsely  and  fraudulently  neglected  and  failed  to 
produce  such  books  and  papers,  and  falsely  and  fraudulently 
produced  false  books  and  papers  which  were  manufactured  or 
prepared  by  him  or  on  his  behalf.  Plaintiffs  demanded  a 
bill  of  particulars  of  the  books  and  papers  which  it  id  claimed 
the  insured  falsely,  and  fraudulently  failed,  neglected,  and  re- 
fused to  produce,  and  which  of  those  produced  were  false, 
and  which  were  manufactured  or  prepared  by  one  of  the  mem- 
bers of  the  firm  on  Its  behalf.  Heldf  That  the  plaintiffs  were 
entitled  to  a  bill  of  particulars  as  demanded. 
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Same — Same— Same — Proofs  of  Lota: 

The  company  pleaded  that  the  sworn  proof  of  loss  con- 
tained false  and  fraudulent  statements  with  respect  to  the 
loss.  The  plaintiffs  demanded  as  part  of  the  bill  of  particulars 
a  copy  of  the  proof  of  loss.  Held,  That  these  facts  should  have 
been  included  in  the  bill  of  particulars,  although  strictly  speak- 
ing, the  plaintiff's  remedy  for  relief  is  for  discovery. 

[Motion  for  a  bill  of  particulars  of  defenses  below.     Here  re- 
versed in  accordance  with  opinion.] 

Herzig  et  al.  v.  Washington  Fire  Ins.  Co.   (N.  Y.  S.  C, 
App.  Div.): 

128  New  York  Supplement  (April  24,  1911)  565. 

Policy — Construction — ^Written  and  Printed  Provisions: 

Where  there  is  a  conflict  between  any  of  the  printed  pro- 
visions of  a  contract  and  those  inserted  in  writing  at  the  time 
the  contract  is  excuted  the  latter  will  control. 

Same — Waiver — Authority  of  Agent: 

An  agent  having  power  to  waive  in  writing  certain  printed 
provisions  of  a  policy  of  insurance  has  authority  to  write  into 
such  policy  conditions  and  provisions  in  conflict  with  the  printed 
provisions  that  he  has  authority  to  waive,  and  such  written  pro- 
vision will  be  held  to  be  a  waiver  in  writing  of  any  such  printed 
conditions  in  direct  conflict  therewith. 

Same — Same — Same — Ratification : 

Where  an  insurance  company  has  given  authority  to  its 
agent  to  make,  execute  and  deliver  a  policy  of  insurance,  but 
has  not  given  authority  to  such  agent  to  make  a  later  verbal 
contract  waiving  any  provision  of  the  policy,  a  verbal  contract 
undertaking  to  waive  any  provision  of  the  policy  will  not  bind 
the  company.  But  the  company  will  be  bound  if  with  knowledge 
of  the  facts  it  ratifies  such  act  of  the  agent;  and  this  may  be 
done  by  the  company  by  its  direct  acts  which  show  such  ratifi- 
cation or  indirectly  by  conduct 

Same — Rescission — Return  of  Policy — New  Contract: 

Where  an  insurance  policy  stipulates  that  the  violation  of 
certain  of  its  provisions  shall  release  the  company  issuing  it 
from  all  liability  thereon,  and  the  agent  issuing  the  policy  is 
advised  of  acts  of  the  insured  claimed  to  be  in  violation  of  such 
provisions,  and  such  policy  is  returned  to  the  agent  and  the 
company  is  notified  by  the  agent  of  the  act  complained  of,  it  is 
the  duty  of  the  company  to  act  within  reasonable  time  and  to 
return  either  the  unearned  premium  or  the  policy,  and  if  it  fails 
to  instruct  its  agent  within  reasonable  time  with  reference 
thereto  and  the  agent  returns  the  policy  to  the  insured  retaining 
for  his  principal  the  unearned  premium,  the  company  can  not 
avoid  liability  for  loss  thereafter  occurring  for  and  on  account 
of  the  acts  in  violation  of  such  contract  of  which  it  had  knowl- 
edge before  the  return  of  the  policy. 

Same — Rule  of  Construction: 

In  the  construction  of  a  contract  courts  should  give  effect, 
if  possible,  to  every  provision  therein  contained,  and  if  one  con- 
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struction  of  a  doubtful  condition  written  in  a  contract  would 
make  that  condition  meaningless,  and  it  is  possible  to  give  'it 
another  construction  that  would  give  it  meaning  and  purpose, 
then  the  latter  construction  must  obtain. 

Same — Same — Printed  Forms: 

Where  a  person  or  corporation  engaged  in  a  particular  line 
of  business  with  the  public,  prepares  or  uses  printed  forms  of 
contract  for  the  purpose  of  effecting  and  carrying  on  that  busi- 
ness, and  places  in  such  printed  form  of  contract  a  printed  condi- 
tion of  doubtful  meaning  susceptible  of  two  or  more  construc- 
tions, that  construction  will  be  adopted  most  favorable  to  those 
dealing  with  the  person  or  corporation  that  prepares  or  uses  the 
printed  form  in  the  conduct  of  its  business. 

[Judgment  for  plaintiff  below.     Reversed  In  Circuit  Court.     Here 
judgment  of  Circuit  Court  reversed  against  company.] 

The  Farmers*  National  Bank  v.   The  Delaware  Ins.   Co. 
(Ohio  S.  C.) : 

56  Tlie  Ohio  Law  Bulletin   (April  24.  1911)   99. 

Action  against  Wrong-Doer — Subrogation — Parties: 

Insured,  whose  property  was  destroyed  by  reason  of  the  neg- 
ligence of  the  defendant  railroad  company,  upon  receipt  of  pay- 
ment of  his  policy,  agreed  with  the  insurance  company  that  it 
could  have  the  judgment  if  any  were  recovered  against  the  rail- 
road company.  Suit  was  brought  by  insured  against  the  railroad 
company,  and  it  contends  that  he  is  not  the  proper  party-plaintiff. 
Held,  That  the  agreement  of  the  insured  would  not  bar  the  action 
against  the  railroad  company  by  him;  but  would  rather  require 
him  to  presecute  it  to  judgment,  and  that  such  action  was  prop- 
erly brought  in  the  name  of  the  insured. 

[Judgment    for   defendant    below.      Here    reversed    against    de- 
fendant.] 

Long  et  al.  v.  Kansas  City,  M.  &  B.  R.  C.  (Ala.  S.  C.) : 

54  Southern  Reporter  (February  18,  1911)   62. 

Mutual  Company — Judgment — Validity: 

The  policy  insured  plaintiff's  house  and  certain  household 
furniture.  The  defendant  company  is  a  mutual  company.  Sec. 
3263  Wilson's  Rev.  &  Ann.  St.  of  Okla.  1903,  provides:  "The 
premiums  upon  growing  crops  shall  be  applied  to  loss  or  damage 
on  growing  crops  and  the  premiums  upon  live  stock,  farm  build- 
ings, and  other  property  insured  against  fire,  lightning  or  wind 
storms,  shall  be  applied  to  losses  upon  such  property.  The  ex- 
penses of  the  association  shall  be  borne  ratably  by  all  the  insur- 
ance carried  by  the  association.  A  general  verdict  for  the  amount 
claimed  was  rendered  against  the  company,  and  on  appeal  it  was 
claimed^  that  a  judgment  on  such  verdict  was  contrary  to  Sec. 
3263.  Held,  That  this  matter  not  having  been  called  to  the  at- 
tention of  the  trial  court,  it  is  not  essential  to  determine  this 
question,  especially  in  view  of  the  fact  that  the  presumption  is 
that  the  company  has  the  funds  with  which  to  meet  said  judg- 
ment, and  that  it  contested  same  because  it  deemed  that  it  had 
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an  adequate  defense  to  said  policy,  and  not  because  it  was  un- 
able to  pay  the  loss. 

[Judgment   for   plaintilT   below.      Here   affirmed    against    com- 
pany.] 

Oklahoma  Farmers  Mut.  Indemnity  Assn.  v.  Sutton  (Okla. 
S.  C.) : 

112  Pacific  Reporter   (February  20,  1911)    996. 

Action  on  Policy — Instruction — Error  Favorable  to  Party  Making 
Objection: 

The  court  instructed  the  jury  that  if  they  should  find  from 
the  evidence  that  certain  fires  were  caused  directly  or  indirectly 
by  earthquake,  and  that  such  dre  had  spread  from  building  to 
building  until  they  reached  plaintiffs  property,  their  verdict 
should  be  for  the  company.  Held,  That  the  refusal  of  the  court  to 
instruct  that  the  fire  burned  "interruptedly"  from  building  to 
building  was  not  erroneous,  its  omission  being  beneficial  to  the 
company. 

[Judgment  for  plain tifC  below.     Here  afllrmed  against  company.] 
California  Wine  Assn.  v.  Commercial  Union  Fire  Ins.  Co.  of 
N.  Y.  (Cal.  S.  C.) : 

112  Pacific  Reporter  (February  20,  1911)   858. 

Policy — Rights  of  Mortgagees — Subsequent  Mortgage: 

The  following  endorsement  was  made  upon  the  policy:  "In 
case  of  loss  pay  this  policy  to  BYancis  I.  Amory,  first  mortgagee, 
as  his  interest  may  appear  under  present  or  any  future  mort- 
gages on  the  insured  property.  Balance,  if  any,  to  Isaac  Watch- 
maker, second  mortgagee,  as  his  interest  may  appear."  This  was 
assented  to  by  an  authorized  agent  of  the  company.  On  the  same 
day  the  two  mortgages  upon  this  property  under  which  the 
plaintiffs  claim  to  recover  insurance  were  made,  one  to  each  of 
the  plaintiffs,  although  that  to  Watchmaker  was  not  delivered 
and  recorded  until  about  two  weeks  after  the  making  of  the  en- 
dorsement. Held,  That  the  endorsement  should  be  construed  as 
having  reference  to  his  holding  under  a  mortgage  already  ar- 
ranged for,  and  made  that  day,  although  it  did  not  take  the  effect 
by  delivery  until  a  later  day. 

Sanne — Same — ^Assignment  to  Mortgagees — Consideration: 

The  release  of  all  interest  of  prior  mortgagees  under  poli- 
cies previously  held  by  them  as  security  for  their  mortgage,  and 
the  direction  by  insured  in  the  nature  of  an  assignment,  as- 
sented to  by  the  companies,  furnished  a  good  consideration,  and 
the  policies  were  as  effectual  for  the  protection  of  the  subsequent 
mortgagees  as  if  they  had  been  first  issued  and  originally  pay- 
able to  such  subsequent  mortgagees. 

Action  on  Policy — Sufficiency  of  Defense — Failure  of  Mortgagee 

to  Assign  Mortgage  to  Company: 

Where  an  Insurance  company  did  not  elect  to  pay  a  mort- 
gagee the  full  amount  secured  by  the  mortgage  it  is  no  defense 
that  the  mortgagee  failed  to  assign  the  notes  and  mortgage  to 
the  company  as  required  by  Rev.  Laws  Mass.,  c.  118,  Sec.  60. 
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Same— ^ame — Release  of  Collateral  by  Mortgagee: 

Under  policies  payable  to  mortgages  as  their  interests  might 
appear,  it  was  no  defense  to  an  action  on  the  policies,  that  the 
mortgagees  released  certain  other  mortgages  which  they  held  as 
collateral  security  for  their  mortgage  debt,  since  imder  Mass. 
Rev.  Laws,  c.  118,  Sec.  60,  requiring  mortgagees  to  assign  the 
notes  and  mortgages  to  the  company  if  it  elects  to  pay  the  mort- 
gage debt  in  full,  such  mortgagees  are  only  required  to  assign 
and  transfer  the  mortgage,  together  "with  the  note  and  debt 
thereby  secured." 

Policy — Assignment  to  Mortgagee — Rights  of  Mortgagee: 

A  policy  was  made  payable  to  a  mortgagee  as  his  interest 
might  appear.  The  mortgage  was  assigned  to  a  third  person 
as  collateral  for  a  debt  secured  by  mortgage  on  other  property. 
Subsequently  the  mortgagee  Indorsed  on  the  policy  an  assign- 
ment of  his  interest  in  the  policy  to  the  third  person,  who 
subsequently  discharged  the  assigned  mortgage.  Held,  That  the 
third  person  had  no  rights  under  the  policy  for  the  protection 
of  his  interests  under  the  other  mortgage. 

Policy — Notice  of  Loss — Duty  of  Mortgagee: 

A  mortgagee,  under  a  policy  payable  as  Interest  may  appear, 
is  not  required  to  make  his  statement  forthwith  after  the  Are, 
but  he  must  furnish  to  the  company  in  writing,  within  a  reason- 
able time,  proper  information  in  regard  to  the  loss,  as  to  such 
matters  as  a  mortgagee  may  be  reasonably  expected  to  know. 

Same — Amount  of  Loss — Interest: 

Where  the  amount  of  a  loss  under  a  fire  policy,  payable  to 
mortgagees  as  their  interests  might  appear,  was  payable  60  days 
from  the  time  of  notice,  interest  should  be  allowed  on  the  amount 
from  that  time,  if  the  amount  was  ascertained,  and  otherwise 
from  the  date  when  it  was  subsequently  ascertained. 

[Judgment  for  plaintiffs  below.     Here  modified  and  affirmed  in 
accordance  witii  opinion.] 

Amory  et  al.  v.  Reliance  Ins.  Co.  et  al.  (Mass.  S.  J.  C): 

94  Northeastern  Reporter  (April  25,  1911)   677. 

Policy — Rule  of  Construction: 

A  policy  of  insurance  having  been  prepared  by  the  Insur- 
ance Company  to  express  the  terms  of  its  own  undertaking,  must 
be  construed  most  favorably  to  the  assured,  and  a  substantial 
compliance  with  such  terms  will  satisfy  the  obligation. 

Same — Complete  Itemized  Inventory — Sufficiency  of  Compliance: 
"The  assured  will  take  a  complete  itemized  inventory  of 
stock  on  hand  at  least  once  in  each  calendar  year."  Held,  That 
the  invoice  must  contain  a  complete  itemized  statement  of  the 
stock  on  hand  in  order  to  meet  the  requirements  of  the  covenant, 
and,  if  it  does  not  substantially  do  so  insured  can  not  recover. 

Same — Same — Same : 

Under  a  poliqy  requiring  insured  to  make  a  "complete  item- 
ized inventory"  he  must  furnish  an  inventory  containing  sub- 
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stantlally  all  of  the  articles  embraced  in  the  stock  at  the  time; 
while  it  is  true  that  the  omission  of  unimportant  items  of  little 
value  and  consequence  would  not  be  suflacient  to  defeat  the  right 
of  recovery,  yet  it  must  be  equally  true  that,  when  the  contract 
has  not  been  complied  with  in  material  respects  there  can  be  no 
recovery. 

Same — Same — Same: 

An  omission  to  inventory  $3,000  or  $4,000  of  the  stock  covered 
by  the  policy  is  not  insignificant,  where  it  is  not  shown  that 
there  were  any  means  by  which  the  articles  so  admitted  could 
be  established  as  having  existed  in  the  stock  at  the  time  the 
policy  was  issued,  and  a  claim  that  the  policy  has  been  sub- 
stantially complied  with  can  not  be  sustained. 

Same — Same — Non-Compliance^ — Forfeiture: 

An  omission  to  inventory  $3,000  or  $4,000  of  the  stock  covered 
by  the  policy  although  an  oversight  on  the  part  of  insured,  and 
although  it  would  not  have  been  any  advantage  to  the  company 
to  have  had  all  of  the  items  in  the  inventory,  is  cause  for  for- 
feiture under  a  policy  so  providing,  as  it  is  not  within  th6  pro- 
vince of  courts  to  vary  the  terms  of  the  contract  in  order  to 
protect  parties  from  the  consequences  of  their  own  oversights 
and  forfeitures  in  non-observance  of  obligations  assumed. 

Same — Same — Same — Same: 

Where  no  inventory  complying  with  the  requirements  of  the 
policy  had  been  taken  within  a  year  prior  to  its  issuance,  and 
the  insured  having  failed  to  take  an  inventory  in  compliance 
with  those  terms  within  30  days  from  the  time  the  policy  was  is- 
sued, the  law  is  that  the  terms  of  the  contract  must  prevail,  and 
the  policy  was  forfeited. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 
Dorroh-Kelly  Mercantile  Co.  v.  Orient  Ins.  Co.  (Tex.  S.  C): 
135    Southwestern  Reporter   (April  26,  1911)   1165. 

Policy — Risk — Furniture — Bank   Safe: 

An  iron  safe  situated  in  a  bank  building  and  not  attached 
to  the  building  in  any  way  is  furniture  within  the  meaning  of 
a  policy  insuring  the  bank's  furniture  and  fixtures. 

Action  on  Policy — Courts — Jurisdiction: 

The  amount  claimed  in  the  complaint  originally  filed,  and 
not  the  amount  stated  in  the  amended  complaint  controls  in  de- 
termining the  trial  court's  jurisdiction. 

Same — M  Isnomer — Waiver: 

The  action  was  brought  against  the  "Mecca  Fire  Insurance 
Company,"  instead  of  the  "Mecca  Fire  Insurance  Company  (Mu- 
tual) of  Waco,  Texas,"  the  correct  name  of  the  company.  The 
company  appeared  and  answered  the  complaint,  which  other- 
wise asserted  a  good  cause  of  action.  Held,  That  such  conduct 
was  a  waiver  of  the  mistake  in  the  name. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Mecca  Fire  Ins.  Co.  (Mut.)  of  Waco,  Texas,  v.  First  State 
Bank  of  Hamlin  (Tex.  C.  C.  A.): 

135  Southwestern  Reporter   (April  26,   1911)    1083. 
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Surplus  Line   Law — Construction — Doing   Business — ^Agency: 

Sec.  137,  N.  Y.  Ins.  Laws  (Consol.  Laws  1909.  c.  28)  author- 
izing the  issuance  of  licenses  permitting  persons  to  act  as  agents 
to  procure  insurance  from  companies  not  authorized  to  do  busi- 
ness within  the  state  upon  affidavit  that  the  insured  is  not  able 
to  procure  sufficient  insurance  in  authorized  companies,  and  de- 
claring that  all  other  policies  issued  by  unauthorized  companies 
shall  be  invalid,  does  not  admit  the  insuring  company  to  the 
state  or  authorize  it  to  transact  business  therein.  It  allows  citi- 
zens to  procure  insurance  from  them  on  certain  conditions.  Such 
agents,  however,  under  Sec.  137  are  the  agents  of  the  insured 
and  not  of  the  company. 

Same — Policy — Lex  Loci: 

Where  a  policy  obtained  through  a  broker  under  the  New 
York  Surplus  Line  Law  (Sec.  137  N.  Y.  Ins.  Laws)  was  obtained 
from  an  Iowa  company,  and  the  policy  was  dated,  signed,  and 
countersigned  at  the  home  office  of  the  company,  it  was  an  Iowa 
contract  and  subject  to  construction  under  the  laws  of  Iowa. 

Policy— Warranty— Validity— Statute: 

Sec.  1746  of  the  Code  of  Iowa  provides:  "Any  provision, 
contract  or  stipulation  contained  in  any  policy  of  insurance, 
issued  by  any  insurance  company,  doing  business  in  the  state 
under  the  provisions  of  this  chapter,  providing  or  stipulating 
Uiat  the  insured  shall  maintain  insurance  on  any  property  cov- 
ered by  such  policy  to  any  extent,  or  shall  to  any  extent  be  an 
insurer  of  the  property  insured  in  such  policy,  or  shall  bear  any 
portion  of  the  loss  on  the  property  insured  shall  be  void.  No  con- 
dition or  stipulation  in  a  policy  of  insurance  fixing  the  amount  of 
liability  or  recovery  under  such  policy  with  reference  to  prorating 
with  other  insurance  on  property  insured  shall  be  valid,  except  as  to 
other  valid  and  collectible  insurance,  any  agreement  to  the  con- 
trary notwithstanding."  A  policy  was  issued  to  plaintiff  through 
a  broker  under  the  N.  Y.  Surplus  Line  Law  (Sec.  137,  N.  Y.  Ins. 
Laws)  by  the  defendant,  an  Iowa  company,  having  no  authority 
to  transact  business  in  New  York.  Its  policy  provided:  "It  is 
hereby  agreed  and  understood,  that  in  case  of  loss  under  this 
policy  and  this  company  is  not  authorized  to  do  business  in  the 
state  of  New  York  it  will  settle  upon  the  same  basis  and  in  the 
same  manner  as  may  be  agreed  to  by  the  Northern  Insurance 
Company  of  England.  Warranted  same  gross  rate  terms  and 
conditions,  as  and  to  follow  above  mentioned  company,  and  that 
said  company  has  during  the  currency  of  this  policy  at  least 
$1,000  on  the  identical  subject-matter  and  risk,  and  in  identically 
the  same  proportion  on  each  separate  part  thereof."  Held,  That 
under  Sec.  1746  the  provision  of  the  policy  was  void. 
[Motion  to  set  aside  verdict  for  plaintiff  denied.] 
Friedland  v.  Commonwealth  Fire  Ins.  Co.  of  Ottumwa,  Iowa 
(N.  Y.  S.  C,  App.  Div.) : 

128  New  York  Supplement  (May  1,  1911)   705. 

Policy — "Chattel    Mortgage" — Evidence   Considered: 

A  mortgage  was  executed  by  a  silk  manufacturing  com- 
pany, by  authority  of  its  board  of  directors,  upon  certain  land. 
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together  with  all  machinery  on  said  premises.  The  machinery 
was  all  attached  to  the  real  estate.  The  mortgage  was  not  re- 
corded in  the  manner  provided  hy  law  for  the  recording  of 
chattel  mortgages.  Held.  That  the  mortgage  was  not  a  "chattel 
mortgage"  within  the  meaning  of  the  policy  even  though  the 
habendum  clause  referred  to  the  property  as  "real  and  personal" 
property. 

Same — Assignment — Stipulation    in    !\^ortgage — Executory    Con- 
tract: 

The  policy  stipulated  that  it  would  be  void  if  assigned  be- 
fore loss.  The  company  claims  a  forfeiture  under  the  provision 
of  a  mortgage  by  which  the  mortgagor  covenanted  "that  this 
section  shall  be  construed  and  taken  to  be  an  assignment  of  the 
said  first  party's  interest  in  and  to  any  and  all  insurance  policies 
thereon  for  the  use  and  benefit  of  the  holders  of  said  bonds  in 
case  of  loss."  Held,  That  this  did  not  amount  to  an  assignment, 
in  contravention  of  the  stipulation  referred  to.  It  is  not  an  as- 
signment of  the  policy  in  praesenti,  but  is  an  executory  contract, 
as  to  the  interest  of  the  party  of  the  first  part,  to  any  and  all  in- 
surance policies  thereon  for  the  use  and  benefit  of  the  holders 
of  said  bonds  in  case  of  loss. 

Same — Concurrent  Insurance^ — Proofs — Sufficiency: 

"This  company  shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  any  loss  on  the  described  property,  or  for 
loss  by  and  expense  of  removal  from  premises  endangered  by 
fire,  than  the  amount  hereby  insured  shall  bear  to  the  whole 
insurance,  whether  valid  or  not.  On  demand  of  insured,  the 
company  produced  at  the  trial  the  proofs  of  loss  furnished  by 
insured  containing  a  schedule  of  all  other  insurance  which  was 
admitted  in  evidence  without  objection.  Held,  That  this  was 
sufl^cient  prima  facia  proof  of  the  other  insurance  on  the 
property. 

Action  on  Policy — Proofs  of  Loss — Agency: 

Where  it  was  shown  that  proof  of  loss  was  delivered  to  the 
agent  who  issued  the  policy,  and  that  he  sent  it  to  the  company 
and  the  company  received  it,  it  was  not  necessary  for  insured  to 
prove  that  the  agent  had  authority  to  receive  such  proof  for  the 
company. 

[Judgment   for  plaintiff  below.  Here  affirmed  against  company.] 
Humboldt  Fire  Ins.  Co.  v.  (W.  H.)  Ashley  Silk  Co.  (U.  S. 
C.  C.  A.,  3rd  Clr.) : 

185  Federal  Reporter  (May  4,  1911)  54. 

Policy — ^Watchman  Clause — Breach  of  Warranty: 

Insured  warranted  that  his  boat  should  "at  all  times  have  a 
competent  watchman  on  board."  The  evidence  is  undisputed 
that,  while  the  boat  was  lying  at  wharf,  the  sole  watchman 
aboard  went  ashore  to  secure  a  change  of  clothing,  and  while 
absent  the  boat  caught  fire  and  was  consumed.  Held,  That  the 
very  fact  that  his  presence  at  the  time  was  so  essentially  neces- 
sary to  put  out  the  fire  and  prevent  the  loss  clearly  demonstrates 
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the  insurance  company's  right  to  stand  upon  the  express  war- 
ranty made  in  the  contract  that  he  would  be  there  for  that  pur- 
pose. His  absence  was  certainly  not  immaterial  to  the  risk, 
and  it  is  a  very  reasonable  presumption  that  the  loss  could  have 
been  avoided  if  he  had  been  there  performing  his  duty.  It  seems 
clear  that  the  breach  of  this  warranty  by  the  agent  of  insured 
without  his  knowledge  must  be  held,  nevertheless,  a  violation  by 
the  insured  with  whom  alone  the  company  contracted. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 
Whealton  Packing  Co.  v.  Aetna  Ins.  Co.  (U.  S.  C.  C.  A.,  4th 
Cir.): 

185  Federal  Reporter  (May  4,  1911)  108. 

Policy — Reformation — Parties: 

The  mortgage  clause  attached  to  the  policy  did  not  correctly 
stipulate  that  the  proceeds  of  the  insurance  should  be  payable 
to  the  first  mortagee,  as  his  interest  might  appear,  and  then  to 
the  second  mortgagee,  as  his  interest  might  appear.  Held,  That  the 
second  mortagee  could  maintain  an  action  to  reform  the  policy 
without  making  the  owner  and  first  mortagee  parties  to  the  suit. 

Same — Same — Action — Laches: 

A  bill  by  a  second  mortgagee  to  reform  a  policy,  so  as  to 
correctly  set  forth  his  right  to  recover  in  case  of  loss,  will  not 
be  stricken  out  on  motion  on  the  ground  of  laches,  where  the 
delay  of  less  than  four  years  has  in  no  way  injured  or  damaged 
the  company. 

Same — Same — Estoppel — Election  to  Sue  at  Law: 

The  fact  that  a  second  mortgagee  began  suit  at  law  on  a 
policy,  supposing  that  the  law  court  would  find  from  the  mort- 
gage clause  that  he  was  a  party  to  the  contract  because  his  name 
appeared  at  the  bottom  thereof  and  not  in  the  proper  place  as 
was  intended,  would  not  estop  him,  under  the  doctrine  of  elec- 
tion of  remedies,  from  suing  in  equity  to  reform  the  policy  so 
as  to  speak  the  contract  set  forth  in  the  action  at  law. 

Same — Same — Mutual  Mistake — Sufficiency  of  Pleading: 

The  bill  asking  that  the  policy  be  reformed  so  as  tg  cover 
the  interest  of  the  complainant,  a  second  mortgagee,  alleged  that 
the  agent  who  wrote  the  policy  intended,  as  did  the  second  mort- 
gagee, that  the  latter's  interest  in  the  property  should  be  pro- 
tected by  the  policy,  and  that  the  mutual  mistake  was  in  sup- 
posing that  by  placing  his  name  on  the  paper  containing  the 
written  terms  of  the  clause  at  a  place  other  than  at  the  com- 
mencement of  the  said  clause  would  so  protect  him.  HelfU  That 
the  bill  sufficiently  charged  a  mutual  mistake  so  as  to  authorize  a 
reformation. 

Same — Mortgage  Clause — Public  Policy: 

The  company  objects  that  because  the  bill  for  reformation 

of  the  policy  shows  that  the  owner  of  the  property  applied  to 

the  company  to  have  the  policy  issued  to  the  second  mortgagee, 

'  and  bargained  for  a  clause  which  would  protect  such  mortgagee 
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without  regard  to  any  act  or  neglect  of  the  owner,  it  should  be 
dismissed,  the  theory  being  that  such  a  stipulation  would  be 
against  public  policy.  Held,  That  such  stipulation  was  not 
against  public  policy. 

Same — Reformation — Payment: 

The  court  will  not  on  motion  dismiss  a  bill  by  a  second 

mortgagee  to  reform  a  fire  policy  containing  a  mortgage  clause, 

so  as  to  set  forth  his  rights,  after  the  first  mortgagee  has  been 

satisfied,  on  the  ground  that  insurer  will  not  owe  the  second 

mortgagee  anything  after  paying  the  loss  to  the  first  mortgagee. 

[Company's  motion  to  strike  out  bill  denied.] 

Kelsey  v.  Agricultural  Ins.  Co.  of  Watertown,  N.  Y.  (N. 

J.  Ch.): 

79  AUanUo  Reporter   (May  4,   1911)   639. 

Action  on  Policy — Award — Necessity  of  Setting  Aside: 

Where  insured,  in  his  petition,  sets  up  a  contract  of  insur- 
ance and  alleges  compliance  with  its  conditions,  and  also  a  loss 
which  the  company  had  refused  to  pay,  and  the  company  answers 
that  under  the  contract  an  arbitration  had  been  had  and  an 
award  made,  the  amount  of  which  had  been  tendered  to  and  re- 
fused by  the  insured,  and  the  insured  replies  that  the  award  was 
not  honestly  made  and  is  therefore  not  binding,  the  insured  has 
a  right  to  have  the  court  determine  in  that  action  the  amount 
which  he  is  entitled  to  recover  on  his  policy  without  first  bring- 
ing a  separate  action  to  have  the  award  set  aside. 

Policy — Proof  of  Loss — Waiver: 

A  clause  in  the  policy  requiring  that  proofs  of  loss  should  be 
given  a  certain  time  before  the  action  for  the  loss  is  brought  is 
deemed  to  be  waived  when  the  insurance  company,  through  its 
adjuster,  proceeds  to  adjust  the  loss,  and,  upon  a  disagreement 
arising  as  to  the  amount  of  the  loss,  an  arbitration  is  demanded 
by  the  company,  to  which  both  parties  agree. 

[Judgment   for   plaintiff  below.     Here  affirmed   against   com- 
pany.] 

Ross  et  al.  v.  Phenix  Ins.  Co.  (Kan.  S.  C.) : 

114  Pacific  Reporter  (May  8.  1911)   1064. 

Policy — ^Three-Fourths  Value  Clause — Measure  of  Recovery — In- 
struction: 

The  policy  insuring  a  building,  stock  of  goods  and  fixtures 
stipulated  that  the  company,  in  the  event  of  loss,  should  not  be 
liable  for  more  than  three-fourths  of  the  value  of  the  property 
destroyed.  The  court  instructed  the  jury  that  if  Insured  was 
entitled  to  recover,  they  should  allow  him  three-fourths  of  the 
aggregate  value  of  the  insured  property  destroyed  by  fire,  within 
the  aggregate  sum  of  the  insurance  on  the  property.  Held,  That 
the  instruction  did  not  give  the  jury  a  strictly  accurate  rule  for 
the  measurement  of  damages,  still  the  error  was  harmless,  for 
the  reason  that  the  damages  assessed  by  the  jury  are  in  a  sum 
less  than  the  amount  of  the  aggregate  three-fourths  of  the  value 
of  the  building,  of  the  stock  of  goods,  and  of  the  fixtures,  as 
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shown  by  the  evidence,  together  with  interest  on  the  sum  that 
would  be  properly  chargeable  against  the  company. 

Same — Inconsistent  Provisions — Rule  of  Construction: 

Inconsistencies  appearing  on  the  face  of  a  policy  will  be 
resolved  in  favor  of  the  actual  contract  of  the  parties. 

Same — Same — Commencement  of  Risk: 

The  insuring  clause  of  the  policy  stipulated  that  it  insured 
plaintiff  in  a  certain  sum  for  one  year.  A  defeasance  clause  stipu- 
lated that  before  the  policy  should  take  effect  insured  should 
take  an  inventory  of  the  stock  insured,  and  provided  a  forfeiture 
of  all  claims  under  the  policy  for  failure  to  so  do.  The  policy 
further  stipulated  that  the  inventory  so  taken  should  be  kept  in 
an  iron  safe,  or  away  from  the  building  containing  the  property 
"hereby  insured."  Held,  That  the  insuring  clause  was  incon- 
sistent with  the  defeasance  clause,  and  the  defeasance  clause 
was  inconsistent  with  Itself,  and  it  would  be  unconscionable  to 
allow  the  company  to  collect  and  hold  the  premium,  and  then 
permit  It  to  say  that  no  liability  accrued,  and  no  protection  was 
given  the  insured  until  he  should,  at  some  future  time,  comply 
with  the  stipulation  relating  to  the  inventory. 

Same — Rule  of  Construction: 

Because  an  insured  has  no  part  in  the  drawing  of  the  insur- 
ance contract  such  contract  will  not  be  interpreted  with  the 
strictness  which  generally  obtains  in  written  instruments. 

Same — Provisions  Inconsistent  with  Risk — Estoppel: 

Where  a  company  issues  a  policy  to  the  assured,  without  any 
written  application,  containing  conditions  inconsistent  with  the 
risk,  it  is  estopped  from  setting  up  a  breach  of  such  conditions 
in  defense  to  an  action  upon  the  policy,  and  the  Insured  may 
maintain  an  action  for  loss  under  the  policy,  without  seeking  its 
reformation,  as  the  doctrine  of  estoppel  and  waiver  comes  In  aid 
of  the  assured. 

[Judgrment  for  plaintiff  below.  Here  affirmed  against  company.] 
Northern  Assur.  Co.  of  London  v.  Carpenter  (Ind.  A.  C.) : 
94  Nortlieastem  Reporter   (May  9,  1911)   779. 

Mortgagor  and  Mortgagee — Payment  of  Insurance  to  Mortgagee — 
Subrogation  Satisfaction: 

A  mortgage  provided  that  the  mortgagor  should  keep  the 
premises  Insured  and  assign  the  Insurance  to  the  mortgagee  as 
collateral  security,  and,  falling  In  that,  the  mortgagee  was  author- 
ized to  insure  the  premises  at  the  expense  of  mortgagor,  and 
"the  premium  paid  for  effecting  the  same  shall  be  a  lien  on  the 
mortgaged  premises,  added  to  the  amount  of  the  said  bond  or 
obligation  and  secured  by  these  presents  (the  mortgage)  and 
payable  on  demand,  with  legal  Interest"  The  policies  which  the 
mortgagor  had  assigned  to  mortgagee  expired,  and  mortgagor 
failed  to  effect  new  insurance  by  reason  of  the  fact  that  he  was 
not  aware  that  the  policies  had  expired.  Mortgagee  then  effected 
Insurance  on  the  mortgaged  premises  in  pursuance  of  the  said 
agreement  in  an  amount  in  excess  of  the  amount  of  the  mort- 
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gage.  A  loss  by  fire  then  occurred,  and  the  insurance  company 
paid  the  loss  to  the  extent  of  the  mortgage,  and  took  from  the 
mortgagee  an  assignment  of  the  mortgage  in  the  name  of  com- 
plainant, who  now  holds  the  mortgage  in  trust  for  the  insurance 
company.  Action  was  instituted  by  the  assignee  of  the  mort- 
gagee, who  was  trustee  for  the  benefit  of  the  insurance  company 
to  foreclose  the  mortgage.  The  cross-bill  of  the  mortgagor 
prayed  that  the  payment  of  the  insurance  be  decreed  a  satisfac- 
tion of  the  mortgage.  The  plea  to  the  cross-bill  was  that  the  in- 
surance was  not  taken  out  on  the  mortgagor's  interest.  Held, 
That  the  plea  to  the  cross-bill  was  insufllcient.  The  fact  that  the 
policy,  in  form,  was  on  the  mortgagee's  interest  alone,  in  view 
of  the  fact  that  it  was  paid  for  by  the  mortgagor,  did  not  affect 
the  right  of  the  mortgagor  to  the  benefit  of  the  insurance.  Under 
these  circumstances  the  insurance  was  for  the  benefit  of  the 
mortgagor  as  well  as  the  mortgagee,  and  upon  payment  to  the 
latter  the  mortgage  was  thereby  discharged,  and  no  right  of 
subrogation  vested  in  the  insurance  company. 

[Plea  to  cross-bill  overruled.] 

Ley  den  V.  Lawrence  (N.  J.  Ch.) : 

79  Atlantic  Reporter   (May   11,   1911)    615. 

Policy — ^Arbitration  Clause — Selection  of  Referee: 

The  selection  of  a  third  referee  by  the  two  chosen  by  the 
insured  and  the  company,  under  the  provisions  of  the  standard 
policy  of  fire  insurance,  need  not  be  in  writing.  The  fact  that 
the  two  referees,  after  orally  agreeing  upon  and  selecting  the 
third  referee,  agree  to  thereafter  sign  a  writing  naming  the 
referee  so  selected,  does  not  show  that  the  oral  selection  was 
not  intended  to  be  definite  or  final. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Astell  V.  American  Cent  Ins.  Co.  et  al.  (Minn.  S.  C): 
130  Northwestern  Reporter  (May  12,  1911)   1002. 

Policy — Construction — Conflict  between  Written  and  Printed  Pro- 
visions: 

Where  there  is  a  conflict  between  any  of  the  printed  pro- 
visions of  a  contract  and  those  inserted  in  writing  at  the  time 
the  contract  is  executed,  the  latter  will  control. 

8ame — Alteration  of  Terms — Authority  of  Agent: 

An  agent  having  power  to  waive,  in  writing,  certain  printed 
provisions  of  a  policy  of  insurance  has  authority  to  write  into 
such  policy  conditions  and  provisions  in  conflict  with  the  printed 
provisions  that  he  has  authority  to  waive,  and  such  written  pro- 
vision will  be  held  to  be  a  waiver  in  writing  of  any  such  printed 
conditions  in  direct  conflict  therewith. 

Same — Waiver    by    Agent — Verbal    Contract    of    Agent — Ratifi- 
cation: 

Where  an  insurance  company  has  given  authority  to  its 
agent  to  make,  execute,  and  deliver  a  policy  of  insurance,  but 
has  not  given  authority  to  such  agent  to  make  a  later  verbal 
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contract  waiving  any  provision  of  the  policy,  a  verbal  contract 
undertaking  to  waive  any  provision  of  the  policy  will  not  bind 
the  company.  But  the  company  will  be  bound  if,  with  knowl- 
edge of  the  facts,  it  ratifies  such  act  of  the  agent;  and  this  may 
be  done  by  the  company  by  its  direct  acts  which  show  such  rati- 
fication, or  indirectly  by  conduct 

Same — Forfeiture — Waiver: 

Where  an  insurable  policy  stipulates  that  the  violation  of 
certain  of  its  provisions  shall  release  the  company  issuing  it  from 
all  liability  thereon,  and  the  agent  issuing  the  policy  is  advised 
of  acts  of  the  insured  claimed  to  be  in  violation  of  such  pro- 
visions, and  such  policy  is  returned  to  the  agent,  and  the  com- 
pany is  notified  by  the  agent  of  the  act  complained  of,  it  is  the 
duty  of  the  company  to  act  within  reasonable  time  and  to  return 
either  the  unearned  premium  or  the  policy,  and  if  it  fails  to  in- 
struct its  agent  within  reasonable  time  with  reference  thereto, 
and  the  agent  returns  the  policy  to  the  insured,  retaining  for  his 
principal  the  unearned  premium,  the  company  cannot  avoid  lia- 
bility for  loss  thereafter  occurring  for  and  on  account  of  the  acts 
in  violation  of  such  contract,  of  which  it  had  knowledge  before 
the  return  of  the  policy. 

Same — Surrender  to  Agent — Return — New  Contract: 

The  return  of  a  policy  to  insured  by  an  agent,  to  whom  in- 
sured had  surrendered  it,  if  it  be  a  contract  the  agent  was  then 
authorized  to  make,  will  operate  as  a  new  contract  between  the 
parties  as  of  the  date  of  its  redelivery. 

Same — Rule  of  Construction: 

In  the  construction  of  a  contract  courts  should  give  effect, 
if  possible,  to  every  provision  therein  contained,  and  if  one  con- 
struction of  a  doubtful  condition  written  in  a  contract  would 
make  that  condition  meaningless,  and  it  is  possible  to  give  it  an- 
other construction  that  would  give  it  meaning  and  purpose,  then 
the  latter  construction  must  obtain. 

Same — Same: 

Where  a  person  or  corporation  engaged  in  a  particular  line 
of  business  with  the  public  prepares  or  uses  printed  forms  of 
contract  for  the  purpose  of  effecting  and  carrying  on  that  busi- 
ness, and  places  in  such  printed  form  of  contract  a  printed  condi- 
tion of  doubtful  meaning,  susceptible  of  two  or  more  construc- 
tions, that  construction  will  be  adopted  most  favorable  to  those 
dealing  with  the  person  or  corporation  that  prepares  or  uses  the 
printed  form  in  the  conduct  of  its  business. 

[Judgment  for  plaintiff  below.    Reversed  in  favor  of  company. 
Here  reversed  against  company.] 

Farmers'    National    Bank    et    al.    v.    Delaware    Ins.    Co. 
(Ohio  S.  C.) : 

94  Northeastern  Reporter  (May  16,  1911)  834. 

Action  on  Policy — Property  Destroyed — Evidence: 

It  was  error  to  admit  in  evidence  a  list  of  the  insured  prop- 
erty attached  to  the  complaint  on  a  policy,  but  the  error  was 
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harmless  where  the  undisputed  testimony  showed  that  such  list 
was  a  correct  list  of  the  property  destroyed. 

Application — False  Statements — Materiality — Statute: 

Art  3096aa,  Texas  Laws  1903,  provides  that  false  statements 
in  an  application  for  insurance  shall  be  no  cause  for  forfeiture 
unless  the  matters  misrepresented  are  material  to  the  risk,  or 
actually  contributed  to  the  loss.  Art.  3096bb  provides  that  no 
defense  based  upon  misrepresentations  made  in  the  application 
for  Insurance  shall  be  available  to  the  company  unless  it  notified 
insured  within  90  days  that  It  refuses  to  be  bound  by  the  con- 
tract. Heldy  That  the  statute  applies  to  covenants  of  warranty 
contained  In  the  Insurance  policy,  and  Is  not  limited  to  the  an- 
swers and  statements  made  by  the  Insured  In  his  application,  or 
In  the  contract  as  were  not  by  the  terms  of  the  contract  made 
warranties.  Held*  further,  That  the  statute  was  remedial  In  Its 
nature  and  should  be  liberally  construed  to  prevent  forfeitures, 
as  forfeitures  are  not  favored  by  the  courts. 

[Judirment  for  plaintiff  below.     Here  affirmed  against  company.] 
Mecca  Fire  Ins.  Co.  of  Waco  v.  Strieker  (Tex.  C.  C.  A.) : 
136  Southwestern  Reporter  (May  17,  1911)  699. 

Action  against  Insurer — Nature  of  Action: 

Insured  alleged  the  Issuance  of  the  policy,  performance  of  its 
condition  except  such  as  were  waived  by  the  company,  and  the 
adjustment  of  the  loss  pursuant  to  the  terms  of  the  policy  by  ad- 
justers appointed  by  the  respective  parties.  Heldf  That  the  alle- 
gations set  up  an  action  on  the  policy  and  not  on  the  agreement 
of  the  adjusters. 

Policy — Adjustment — Effect: 

Where  a  policy  provided  for  an  adjustment  of  loss  by  ap- 
praisers, the  fact  that  an  adjustment  of  a  loss  was  made,  does 
not  terminate  the  existence  of  the  policy  contract. 

Same — Same — Measure  of  Loss: 

An  adjustment  made  In  accordance  with  the  terms  of  a  pol- 
icy Is  conclusive  evidence  of  the  amount  of  loss. 

Action  on  Policy — Defenses — Fraud  in  Procuring  Adjustment: 

In  an  action  on  a  policy  where  the  Insured  relied  upon  an 
adjustment  to  show  the  amount  of  the  loss,  the  company  was 
entitled  to  set  up  that  the  adjustment  was  fraudulently  procured, 
without  first  resorting  to  equity  to  have  It  set  aside. 

[Judgment  for  plalntlflf  below.     Here  reversed  In  favor  of  com- 
pany.] 

Steinberg  et  al.  v.  Boston  Ins.  Co.  et  al.   (N.  Y.   S.  C, 
App.  Dlv.): 

128  New  York  Supplement  (May  22,  1911)  994. 

Action  on  Policies — Equity  Jurisdiction — Multiplicity  of  Suits: 

A  manufacturing  plant  was  Insured  by  six  different  compa- 
nies. One  policy  was  stock  alone,  one  on  machinery  alone,  one 
on  office  furniture  and  other  property,  and  six  were  on  machinery 


Digitized  by  VjOOQIC 


72  DIGEST  OF  INSURANCE  CASES.         [Vol.  XXIV 

and  stock.  In  form  and  substance  the  policies  were  all  alike. 
Each  policy  provided  that  the  liability  thereunder  should  be  tor 
no  greater  proportion  of  the  loss  than  the  amount  insured  by 
such  policy  should  bear  to  the  whole  insurance.  In  addition  to 
this  there  were  several  defenses  common  to  each  of  the  several 
companies,  which  could  be  settled  by  substantially  the  same  evi- 
dence. A  bill  in  equity  was  filed  by  certain  of  the  companies 
praying  for  an  injunction  against  insured  to  prevent  the  bringing 
of  separate  suits  on  the  several  policies.  Held^  That  a  court  of 
equity  had  jurisdiction  to  enjoin  the  filing  of  separate  actions 
on  the  several  policies  on  the  ground  that  a  multipilicity  of  suits 
would  thereby  be  prevented,  as  in  such  prevention  both  the  pub- 
lic and  private  interest  would  be  subserved.  Such  relief  will  not 
be  denied  merely  because  the  several  actions  at  law  could  be 
all  brought  in  one  court,  and  consolidated  and  heard  together. 

Same — Same — Fraud : 

A  court  of  equity  has  jurisdiction  to  set  aside  an  award  for 
fraud. 

[Decree  of  Chancellor  dismissing  bill  below.  Reversed  by  Court 
of  Civil  Appeals.  Here  judgment  of  Court  of  Civil  Ap- 
peals affirmed  in  favor  of  companies.  1 

Dixie  Fire  Ins.  Co.  et  al.  v.  American  Confectionary  Co.  et 
al.  (Tenn.  S.  C.) : 

136  Southwestern  Reporter   (May  24,   1911)    915. 

Policy — Other  Insurance  Clause — Waiver — Validity: 

Provisions  avoiding  a  policy  for  additional  insurance,  taken 
without  the  insurer's  consent,  and  indorsement  upon  the  policy, 
are  willingly  upheld  as  being  In  the  interest  of  morality  as  well 
as  justice  by  preventing  the  temptation  to  arson  and  perjury 
which  sometimes  arises  from  overinsurance.  Such  provisions 
may  be  waived  by  the  company,  or  its  agent  acting  for  it 

Same — Same — Same : 

The  policy  stipulated  for  a  forfeiture  if  other  insurance  were 
procured  without  the  company's  consent.  Insured  claims  that 
the  forfeiture  was  waived.  The  evidence  shows  that  after  the 
issuance  of  the  policy  here  sued  on,  the  company's  agent  was 
informed  that  other  insurance  would  be  taken  out;  there  was  no 
evidence,  however,  showing  that  he  knew  It  had  been  taken  out. 
Held,  That  this  proof  was  Insufficient  to  establish  a  waiver.  An 
Intention  to  take  out  additional  Insurance  did  not  violate  the 
provision  of  the  policy.  There  could  not  be  a  violation  until  the 
forbidden  act  was  committed.  If,  then,  the  agent  knows  of  such 
violation  and  yet  makes  no  move  to  cancel  the  policy,  but  treats 
it  as  a  subsisting  contract,  he  waives  the  provision. 

[Judgrment  for  plaintiff  below.  Here  reversed  in  favor  of  com- 
pany.] 

Rogers  v.  Home  Ins.  Co.  of  New  York  (Kansas  City  C.  A.) : 
136  Southwestern  Reporter   (May  24,  1911)   743. 

Arbitration  and  Award — Inadequacy  of  Award — Interference  by 
Courts: 

Mere  Inadequacy  of  the  amount  of  an  award  or  a  mistake 
of  judgment  on  the  part  of  the  arbitrators  In  arriving  at  the 
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sum  to  be  allowed.  Is  not  sufficient  to  authorize  a  court  to  in- 
terfere with  the  award,  unless  the  inadequacy  is  so  great  as  to 
indicate  corruption  or  partisan  bias  on  the  part  of  the  arbi- 
trators. 

Same — ^Arbitrators — Qualifications: 

The  arbitrator  selected  by  the  company  had  no  interest  in 
the  result;  he  was  a  contractor  of  large  experience  and  was 
well  acquainted  with  the  cost  of  buildings  and  building  mate- 
rial. He  had  acted  previously  in  the  same  capacity  for  other 
companies,  and  for  the  defendant  and  also  for  the  assured  in 
other  cases.  Held,  That  this  did  not  disqualify  him  so  as  to 
render  the  award  invalid. 

[Action  to  set  aside  award  dismissed.] 

Levin  v.  Northwestern  Nat.  Ins.  Co.  of  Milwaukee  (U.  S. 
C.  C,  Iowa) : 

185  Federal  Reporter   (May  25.  1911)   981. 

Policy — Risic — Location : 

No  recovery  can  be  had  on  a  policy  of  fire  insurance  on  prop- 
erty while  contained  in  a  certain  described  house,  for  the  de- 
struction of  the  same  property  after  its  removal  to  another  house. 

[Judgment  for  plaintiff  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Krol  V.  Royal  Ins.  Co.  (111.  App.) : 

42  National  Corporation  Reporter  (May  25,  1911)  522. 

Policy— Examination  of  Bool(8 — Estoppel: 

Where  all  the  books  of  account  and  vouchers  of  a  person 
insured  are  burnt  in  a  fire,  and  the  insurance  company  notifies 
the  insured  to  produce  his  books  and  papers  at  an  office  named 
within  any  time  during  the  succeeding  month,  but  the  company 
has  no  person  at  the  office  to  receive  the  books  and  papers,  and 
after  the  expiration  of  the  month  the  insured  notifies  the  com- 
pany that  he  will  produce  the  papers  and  vouchers  at  the  place 
designated  on  such  a  day,  and  the  company  keeps  the  office 
closed  during  the  whole  day,  the  company  cannot  claim  as  a 
defense  to  an  action  on  the  policy  that  it  was  not  given  an  op^ 
portunlty  to  examine  the  books  and  papers  of  the  insured. 

[Judgment  for  plaintiff.] 

Glenn  v.  Colonial  Assur.  Co.; 

Same  v.  Jefferson  Fire  Ins.  Co.: 

44  Pennsylvania  Superior  Court  Reports   208  ; 
44  Pennsylvania  Superior  Court  Reports  212. 

Policy — Proofs  of  Loss — Certificate  of  Magistrate: 

The  policy  required  insured  to  furnish  a  certificate  of  the 
nearest  magistrate  as  part  of  the  proofs  of  loss.  The  certifi- 
cate furnished  by  insured  was  returned  to  him  with  the  state- 
ment that  it  was  Insufficient,  but  without  the  particular  insuffi- 
ciency being  stated.  The  magistrate  on  request  refused  to 
/umish  any  other  certificate.    Held,  That  the  proofs  furnished. 
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under  such  circumstances,  were  sufficient  to  sustain  a  verdict  in 
favor  of  insured. 

[Judgrment  for  plaintiff.] 

Degenhardt  v.  Aachen  &  Munich  Fire  Ins.  Co.; 

Same  v.  Atlas  Assur.  Co.: 

44  Pennsylvania  Superior  Court  Reports   644 ; 
44  Pennsylvania  Superior  Court  Reports  663. 

Policy — Proofs  of  Loss — Insufficiency — Waiver: 

Where  the  insured  under  a  fire  policy  has  made  an  honest 
and  a  substantial  effort  to  comply  with  the  requirements  of  his 
policy  as  to  the  particulars  in  his  proof  of  loss,  it  becomes  in- 
cumbent on  the  company  to  point  out  the  particulars  in  which 
that  effort  has  failed;  and,  if  the  company,  in  discharging  this 
obligation,  points  to  but  a  single  defect  or  two,  it  will  be  held  to 
have  waived  any  others  that  may  exist 

Same — Limitation  of  Action — ^Attacliment  Execution: 

An  attachment  execution  against  a  fire  insurance  company 
to  attach  a  fund  due  to  the  defendant  in  the  execution  for  a  loss 
by  fire  is  a  suit  or  action  dn  the  policy,  and,  where  such  action 
is  brought  within  the  time  limited  by  the  policy  for  bringing 
suit  thereon,  the  company  cannot  escape  liability  on  the  groimd 
that  no  suit  was  brought  within  the  time  limited. 

Same— Proofs  of  Loss^— Waiver: 

The  question  of  waiver  of  formal  proofs  of  loss  is  for  the 
Jury  where  there  is  evidence  that  the  conduct  of  the  company 
was  calculated  to  mislead  the  insured  into  the  belief  that  if  he 
could,  by  production  of -bills  and  otherwise,  satisfy  its  repre- 
sentatives that  the  loss  was  as  great  as  he  claimed,  no  further 
complaint  would  be  made  as  to  the  form  or  character  of  the 
statements  of  his  loss  which  he  had  previously  furnished. 

[Judgment  for  plaintiff.] 

First  National  Bank  v.  Maikranz: 

44  Pennsylvania  Superior  Court  Beports  225. 

Action  on  Policy — ^Amount  of  Loss — Question  for  Jury: 

In  an  action  upon  a  policy  of  fire  insurance  where  the  only 
question  is  the  amount  of  the  loss,  and  there  is  sufficient  evi- 
dence produced  by  plaintiff  to  show  the  extent  of  his  loss,  and 
this  evidence  is  not  contradicted,  the  case  is  for  the  Jury. 
[Judgment  for  plaintiff.] 
Silverman  v.  Safety  IVIutual  Fire  Ins.  Co.: 

44  Pennsylvania  Superior   Court  Reports    618. 

Policy— Contract— Divisibility: 

The  policy  insured  certain  buildings  and  household  furniture 
therein,  together  with  other  personal  on  the  premises  and  in- 
sured's live  stock  anywhere  in  certain  counties.  The  several 
items  were  insured  for  separate  amounts,  but  a  single  premium 
was  paid  for  the  whole  insurance.  Insured  made  false  war- 
ranties as  to  the  kind  of  chimneys  on  the  biuldings,  and  vio- 
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lated   the  conditionB  of  the  policy  by  mortgaging  the   realty. 

Held,  That  the  contract  was  divisible,  and  the  acts  of  insured 

did  not  avoid  the  policy  as  to  the  personal  property  without  the 

buildings. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Benham  v.  Farmers*  Mut  Fire  Ins.  Co.  (Mich.  S.  C): 
131  Northwestern  Reporter  (June  2,  1911)  97. 

Policy — Ownership— Mortgage: 

The  policy  stipulated  that  it  would  be  void  if  the  interest  of 
the  insured  be  other  than  unconditional  and  sole,  or  if  the  sub- 
ject of  the  insurance  be  or  become  encumbered  by  a  chattel 
mortgage.  Held,  That  the  giving  of  a  chattel  mortgage  not  author- 
ized by  law,  the  goods  still  remaining  in  the  possession  of  the 
mortgagor,  does  not  affect  the  title  of  the  insured,  nor  is  it  an 
encumbrance  under  the  terms  of  this  policy. 

Same— Pro  Rata  Reduction  of  Loss  to  Correspond  with  Rates  of 

Other  Companies: 

A  provision  in  a  policy  of  fire  Insurance  upon  household 
furniture  that  payment  of  claims  for  losses  should  be  pro  rata 
reduced  if  the  premiums  paid  should  be  less  than  80  per  cent,  of 
the  rates  charged  by  a  majority  of  the  stock  insurance  compa- 
nies in  the  locality  would  practically  make  a  new  contract  after 
a  fire,  and,  if  enforceable  at  all,  requires  the  clearest  evidence, 
and  cannot  be  enforced  upon  the  evidence  of  witnesses  unable  to 
testify  to  facts  completely  sustaining  it 

Action  on  Policy — Value— Evidence: 

A  fire  insurance  adjuster  cannot  testify  as  to  the  value  of 
household  furniture  destroyed  by  fire  from  having  the  cost  price 
exhibited  to  him,  without  having  seen  the  goods  before  the  fire. 
[Rule  for  new  trial  discharged.] 

Miller  et  al.  v.  Manufacturers'  and  Merchants'  Mut  Fire 
Ins.  Co.  (Wayne  Co.  C.  P.) : 

68  The  Legal  Intelligencer  (June  2,  1911)  348. 

Policy — Proofs  of  Loss — ^Waiver— Authority  of  Adjuster: 

An  adjuster  of  an  insurance  company  has  no  authority  or 
power,  as  such,  to  waive  proof  of  loss,  required  by  the  policy, 
as  a  condition  precedent  to  right  of  action,  by  denying  liability 
on  the  part  of  the  company  upon  other  grounds,  when  the  policy 
contains  the  clause,  limiting  the  authority  of  agents,  found  in 
the  standard  insurance  policy. 

[Judsrment   for  plaintiff  below.     Here  reversed   in    favor  of 
company.] 

Slater  v.  Wllliamsburgh  City  Fire  Ins.  Co.  (W.  Va.  S.  C.  A.) : 

71  Southeastern  Reporter  (June  3,  1911)  197. 

Foreign  Company — Summons — Motion  to  Quash: 

Withdrawal  from  the  State  by  a  foreign  insurance  com- 
pany, after  liability  has  been  incurred,  but  before  suit  has  been 
brought,  if  otherwise  available  in  abatement  of  the  suit,  such 
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fact  not  appearing  on  the  face  of  the  summons  or  return  of 
service  thereof,  is  not  good  ground  for  quashing  the  summons. 

Same — Service  of  Process — ^Acceptance  of  Service — Statute: 

The  statute  prescribing  no  form  for  acceptance  of  service 
of  process  by  the  auditor,  for  and  on  behalf  of  a  foreign  cor- 
poration, authorized  by  section  3805,  W.  Va.  Code  1906,  such  ac- 
ceptance, signed  by  the  auditor,  neither  the  process  nor  the 
acceptance  showing  that  defendant  is  a  foreign  corporation,  or 
sued  as  such,  is  sufficient,  unless  the  fact  be  controverted  by 
plea  in  abatement,  properly  verified,  and  filed  at  rules,  to  confer 
jurisdiction  and  to  affirmatively  show  the  necessary  jurisdic- 
tional facts. 

Same — ^^Same — Withdrawal  from  State: 

Withdrawal  by  a  foreign  insurance  company  from  doing 
business  in  this  State  will  not  deprive  the  courts  of  this  State 
of  jurisdiction  of  actions  subsequently  brought  against  it  for  lia- 
bilities incurred  and  accruing  here  before  such  ^vithdrawal. 

Same — Poiicy — Countersigning — Place   of  Contract: 

The  policy  provided  that  it  would  not  be  valid  until  coun- 
tersigned by  the  duly  authorized  agent  of  the  company  at  Blue- 
field,  W.  Va.  The  policy  was  countersigned  by  an  agent.  Smith, 
at  that  place.  Held*  That  the  policy  was  a  contract  of  the  State 
where  countersigned,  giving  the  court  of  the  county  in  which  it 
was  countersigned  jurisdiction  of  the  action  brought  thereon. 

Same — Same — Proofs  of  Loss — Forfeiture: 

Although  a  policy  of  fire  insurance  requires  that  proof  of 
loss  shall  be  furnished  within  sixty  days  after  the  fire  occurs, 
unless  the  time  be  extended  by  the  company,  but  there  is  no 
provision  therein  forfeiting  the  policy  for  failure  to  comply  with 
this  requirement,  the  effect  of  such  provision  is  to  postpone 
right  of  action  until  such  proof  be  furnished,  but  not  to  wholly 
destroy  all  right  of  recovery  thereon. 

[Judgment  for  plaintiff  below.  Here  affirmed  against  company.] 
S.  M.  Smith,  Ins.  Agency  v.  Hamilton  Fire  Ins.  Co.  (W.  Va. 
S.  C.  A.) : 

71  Southeastern  Reporter  (June  3,  1911)   194. 

Policy — Risic — Description : 

The  defendant  issued  to  the  plaintiff  a  policy  of  insurance 
on  "his  one-story  frame,  steel  roof  building,  situated  on  the 
north  side  of  Bridge  street,  and  known  on  the  map  as  Thurs- 
ton's Planing  and  Saw  Mill,'  in  Livermore  Falls,  privileged  to 
be  occupied  as  a  planing  mill  and  job  shop."  The  map  referred 
to  was  "Sanborn's  Map,"  so  called,  made  for  the  use  of  fire 
insurance  companies  and  their  agents.  The  plaintiff  had  two 
"one-story  frame,  steel  roof  buildings"  north  of  Bridge  street 
in  Livermore  Falls.  In  one  logs  were  sawed  and  boards  and 
dimension  lumber  were  planed,  and  there  was  evidence  that  it 
was  known  at  one  time  as  "Thurston's  Planing  and  Saw  Mill." 
The  other  building  was  used  more  especially  as  a  fitting  and  job 
shop,  and  contained  a  planer,  band  saw,  and  other  machinery. 
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The  latter  building  was  delineated  on  the  map  referred  to  with 
the   legend,   "C.   H.   Thurston,    Saw    and    Planing    Mill."      The 
former  building  was   not  on  the  map  at  all.     HeUU  That  the 
description  in  the  policy,  "building      ♦      ♦      ♦      known  on  the 
map  as  Thurston's  Planing  and  Saw  Mill,"  must  be  construed 
to  refer  to  the  building  that  was  on  the  map,  and  not  to  the 
building  that  was  not  on  the  map,  and  that  the  verdict  of  the 
jury  which  awarded  damages  for  the  loss  of  the  building  not 
on  the  map  is  not  sustainable,  as  a  matter  of  law. 
[Defendant's  motion  for  new  trial  sustained.] 
Bumpus  V.  American  Cent.  Ins.  Co.  (Me.  S.  J.  C.) : 
79  Atlantic  Reporter  (June  15,  1911)  848. 


Action  on  Policy — Appraisal  of  Loss — Pleading: 

To  take  advantage  of  a  provision  in  a  policy  of  fire  insur- 
ance for  the  appraisal  of  the  amount  of  the  loss,  the  defendant 
should  allege  in  his  plea  that  there  was  a  disagreement  between 
it  and  the  plaintiff  as  to  the  amount  of  such  loss,  prior  to  the 
bringing  of  the  suit. 

Policy — Explosion — Liability  of  Company: 

Where  an  explosion  is  caused  by  a  fire,  the  insurance  com- 
pany is  liable  for  the  damages  caused  by  the  explosion. 

Same — Same — Same — Fall  of  Building: 

Injuries  to  a  building,  by  reason  of  an  explosion,  do  not 
come  within  a  provision  of  an  insurance  policy,  terminating 
the  same,  in  case  the  building,  or  a  part  thereof,  should  fall. 

[Judgrment    for  plaintiff   below.      Here   affirmed   ag-alnst   com- 
pany.] 

Torpedo  Top  Co.  v.  Royal  Ins.  Co.  (111.  App.) : 

42  National  Corporation  Reporter  (June  8,  1911)  593. 

Application — Approval — Commencement   of    Risk: 

The  written  application  for  insurance  stipulated  that  such 
insurance  was  to  be  in  force  from  the  day  of  the  approval  of 
the  application,  but  that  the  application  should  be  construed  as 
a  contract  of  insurance  against  the  company  until  the  same 
should  be  approved  by  it,  which  approval  should  be  evidenced 
by  the  issuance  and  delivery  of  the  policy.  Held,  That  the  con- 
tract was  completed  on  the  approval  of  the  application  by  any 
authorized  agent  of  the  company. 

Same — Same — Proof: 

The  application  stipulated:  "This  application  shall  not  be 
construed  as  a  contract  of  insurance  as  against  said  company, 
until  the  same  shall  be  approved  by  said  company,  which  ap- 
proval shall  be  evidenced  by  the  issuance  and  delivery  of  their 
policy,  whether  at  their  home  office  or  by  an  authorized  'record- 
ing* agent."  Held,  That  the  issuance  and  delivery  of  the  policy 
would  be  conclusive  evidence  of  its  approval,  but  it  is  not  exclu- 
sive evidence  thereof.  Independent  of  the  issuance  and  delivery 
of  the  policy,  the  assured  might  prove  that  the  general  agents 
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of  the  insurance  company,  or  any  other  authorized  agent,  had 
approved  said  application. 

Same— Same — Same: 

The  acceptance  of  an  application  for  insurance,  independent 
of  the  issuance  and  delivery  of  the  policy,  may  he  establish  by 
positive  evidence  of  the  act  of  approval  itself,  or  in  an  implied 
way  by  the  acceptance  and  application  of  the  premium  by  any 
party  so  authorized.  The  correct  rule  under  such  an  applica- 
tion seems  to  be  that  the  obligation  of  the  insurance  company 
depends  on  the  fact  of  the  acceptance  or  approval  of  the  appli- 
cation for  insurance  and  not  on  notice  of  such  acceptance  to 
the  insured. 

[Judgment  for  defendant  below.     Here  reversed   In  favor  of 
defendant] 

Van  Arsdale-Osbom  Brokerage  Co.  v.  Cooper  (Okla.  S.  C.) : 

115   Pacific   Reporter  (June  19,  1911)  559. 

Action  on  Policy — Proofs  of  Loss — Sufficiency  of  Evidence: 

After  the  fire,  insured  made  out  proofs  of  loss  and  sent 
them  to  the  company.  The  proofs  were  not  returned  by  the 
company  and  nothing  was  heard  from  it  after  the  sending  of 
the  proofs.  The  evidence  showed  that  from  the  beginning  the 
company  was  relying  on  the  defense  that  insured  had  inten- 
tionally caused  the  fire.  Held,  That  under  such  evidence  it  was 
not  error  to  refuse  to  dismiss  the  action  on  the  ground  that 
proofs  of  loss  had  not  been  furnished. 

Same— Risk — Parol  Evidence: 

Insured  was  allowed  to  testify  that  the  agent  who  wrote  the 
insurance  had  agreed  that  certain  articles  such  as  scales,  coffee 
mills  and  other  articles  used  by  insured  in  his  business,  but 
not  kept  for  sale,  should  be  covered  by  the  insurance  on  "stock." 
The  agent  denied  that  this  occurred  and  the  court  gave  the  jury 
this  instruction:  "The  court  instructs  the  Jury  that  they  will 
deduct  from  their  finding  for  plaintiffs,  if  any,  such  articles  de- 
stroyed by  the  fire  as  were  not  kept  for  sale  as  merchandise 
except  a  sum  not  exceeding  three-fourths  of  $50  for  fixtures, 
unless  you  may  believe  at  the  time  of  insurance  the  local  solicit- 
ing agents  of  defendant  represented  to  plaintiffs  and  agreed  that 
such  articles  were  to  be  regarded  as  merchandise  in  the  policy, 
in  which  event  you  will  find  for  plaintiff  as  to  these  items." 
Held,  That  the  evidence  should  have  been  excluded.  There  was 
no  allegation  of  fraud  or  mistake  in  the  policy,  and  there  was 
no  proof  adduced  sufficient  to  sustain  an  allegation  of  fraud  or 
mistake  if  the  allegation  had  been  made.  By  the  policy  only 
the  stock  kept  in  the  store  for  sale  was  insured,  and  there  could 
be  no  recovery  for  anything  that  was  not  kept  for  sale  under 
this  clause  of  the  policy.  In  the  absence  of  fraud  or  mistake 
parol  evidence  was  incompetent  to  contradict  or  vary  the  terms 
of  the  written  contract 

Same — Measure  of  Recovery — ^Three- Fourths  Value  Clause: 

An  insurance  policy  calling  for  $50  on  store  furniture,  fix- 
tures and  a  safe,  and  providing  that  the  company  would  only  be 
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liable  for  three-fourths  of  the  actual  cash  value  of  the  property 
destroyed,  insured  would  recover  the  full  sum  of  $50  if  three- 
fourths  of  the  value  of  the  articles  destroyed  amounted  to  that 
sum. 

[Judgment  for  plaintifP  below.    Here  reversed  in  favor  of  com- 
pany.] 
United    States    Fire    Ins.    Co.    v.    Sam    Bynum    &    Co. 
(Ky.  C.  A.) : 

137  Southwestern  Reporter  (June  21,  1911)  771. 

Action  on  Policy— Cancellation — Notice— Non-Suit: 

Because  of  a  mistake  in  a  policy  issued  by  the  V  company, 
insured  returned  it  for  correction.  The  agent,  who  also  repre- 
sented the  defendant  company,  wrote  to  insured  on  October 
24th  that  the  V  company  wished  to  cancel  its  policy,  and  en- 
closed a  policy  of  the  defendant  company  of  the  same  tenor 
and  amount.  The  letter  and  policy  were  received  on  October 
25th.  In  the  interval  the  property  was  destroyed  by  fire.  The 
first  policy  issued  by  the  V  company  stipulated  that  it  could  not 
be  canceled  wthout  giving  five  days'  notice  to  insured.  Held, 
That  plaintiff  was  properly  non-suited,  but  that  such  non-suit 
would  not  prevent  the  jolhder  of  the  defendant  with  the  V 
company  in  a  new  action,  as  it  was  evidence  that  one,  and 
only  one,  of  the  two  companies  was  liable  for  the  loss. 

[Judgment  of  non-suit  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Joyner  &  Long  v.  Scottish  Fire  Ins.  Co.  (N.  C.  S.  C.) : 

71  Southeastern  Reporter  (June  24,  1911)   434. 

Policy — Standard  Form— Terms: 

The  policy  declared  on  is  what  is  known  as  the  "standard 
policy,"  and  contains  the  provision  approved  by  the  statute  that 
"in  the  matter  relating  to  this  insurance  no  person,  unless  duly 
authorized  in  writing,  shall  be  deemed  the  agent  of  this  company." 
Held,  That  it  was  not  the  purpose  of  the  statute  to  say  that  no 
recovery  could  be  had  on  a  policy  of  insurance  containing  stip- 
uations  not  provided  for  in  the  statute,  or  that  the  stipulation 
under  consideration  imposes  on  the  insured  the  duty  of  showing 
that  the  agent  who  issued  the  policy  had  written  authority 
to  do  so. 

Same — Waiver — Conditions  Precedent: 

Stipulations  in  a  fire  policy  as  to  the  conditions  on  which 
it  shall  have  its  inception  and  become  operative  as  a  contract 
may  be  waived. 

Same — Same — Standard  Provisions: 

The  rule  that  doubtful  terms  in  a  fire  policy  must  be  con- 
strued favorably  to  insured  applies  to  the  construction  of  a 
standard  fire  policy. 

Same — Construction — "Agents": 

A  stipulation  in  a  policy  that,  "in  matters  relating  to  this 
policy  no  person  unless   duly  authorized   in  writing   shall   be 
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deemed  the  agent  of  the  company,"  does  not  relate  to  the  acts 
of  the  agent  in  Issuing  the  policy,  but  relates  solely  to  matters 
connected  with  the  policy  after  it  has  become  a  valid  contract 

Same— Contract  of  Reinsurer — Consideration: 

The  surrender  of  a  policy  originally  issued  and  the  relin- 
quishment of  the  right  to  the  return  premium,  is  a  sufficient 
consideration  to  support  the  policy  contract  issued  by  the 
reinsurer. 

Premiums — Payment  by  Canceling  Debt  of  Agent: 

An  insured  cannot  pay  the  premium  on  a  fire  policy  by  sat- 
isfying a  private  debt  due  him  by  the  agent  of  the  insurance 
company. 

Same — Same — ^Agreement  between  Agents: 

Upon  the  Ohio  Grerman  Company  becoming  insolvent,  its 
general  agent,  Nash,  entered  into  a  contract  with  Fowler  & 
Co.,  general  agents  of  the  defendant,  whereby  the  defendant 
reinsured  the  risks  of  the  Ohio  German.  Plaintiff,  who  held  a 
policy  in  the  insolvent  company,  surrendered  his  policy  and 
his  right  to  a  return  of  the  unearned  premium,  and  accepted  a 
policy  in  the  defendant  company.  At- the  time  the  original  policy 
was  issued,  it  was  agreed  between  Nash  and  a  local  agent  of 
the  Ohio  German,  that  such  local  agent  should  retain  the 
premium  on  the  policy  in  settlement  of  a  debt  owing  by  Nash 
to  him.  Neither  of  these  agents  were  agents  of  insured,  and 
insured  knew  nothing  of  the  transaction  between  them.  Held, 
That  this  transaction  of  the  agents  had  no  effect  upon  the  rights 
of  the  insured. 

Principal  and  Agent — Declarations  of  Agent — Evidence: 

The  competency  of  declarations  of  an  agent  of  a  corporation 
rests  upon  the  same  principle  as  the  declarations  of  an  agent 
of  an  individual.  If  they  are  narrative  of  a  past  occurrence, 
they  are  Incompetent;  but,  if  made  within  the  scope  of  the 
agency  and  while  engaged  in  the  very  business  about  which 
the  declaration  is  made  they  are  competent. 

[Judgment  for  plaintiff  below.     Here  afBrmed  agrainst  company.] 
Gazzam  v.  German  Union  Fire  Ins.  Co.  (N.  C.  S.  C.) : 
71  Southeastern  Reporter   (June  24.   1911)    434. 

Action  on  Policy — Fraud — Pleading: 

In  order  to  entitle  a  party  to  rely  on  the  defense  of  fraud, 
the  facts  constituting  such  fraud  must  be  specially  pleaded,  a 
general  denial  is  insufficient  to  raise  such  an  issue. 

Same— Denial  of  Liability— Waiver: 

Denial  of  all  liability  and  a  refusal  to  pay  the  loss,  effects  a 
waiver  of  the  provision  of  a  policy  requiring  a  submission  to 
arbitration  before  suit 

Same — Evidence: 

In  an  action  on  a  fire  policy,  evidence  that  the  Insured 
could  not  read  or  write  English,  was  admissible  to  explain  a 
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delay  with  reference  to  a  letter  received  by  her  from  the  com- 
pany in  her  husband's  absence,  and  was  not  objectionable  be- 
cause such  inability  would  not  excuse  her  from  complying  with 
the  terms  of  the  policy. 

[Jud^rment  for  plaintiff  below.    Here  affirmed  against  company.] 

Orient  Ins.  Co.  v.  Kaptur   (Ind.  S.  C.) : 

95  Northeastern  Reporter  (June  27,  1911)   230. 

Application — Misrepresentation — Waiver  of  Forfeiture: 

Where,  after  knowing  that  insured  had  made  fraudulent 
misrepresentations  concerning  the  risk,  the  company  did  not 
seek  to  recind  the  policy  for  fraud,  but  treated  it  as  valid,  and 
gave  notice  of  cancellation  at  the  expiration  of  ten  days,  it  was 
liable  for  loss  occurring  within  that  time. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Smith  V.  Columbia  Ins.  Co.  (N.  Y.  S.  C,  App.  Div.) : 
29  New  York  Supplement   (June  26,   1911)    776. 

Policy — Sprinkler  Clause — Construction : 

After  authorizing  additions,  alterations  and  repairs  to  be 
made  without  limit  of  time,  the  policy  contained  the  following 
provision:  "Warranted  by  the  insured  that  due  diligence  be 
used  that  the  automatic  sprinkler  system  shall  at  all  times 
be  maintained  in  good  working  order."  Held,  That  if  in  making 
additions  to  or  extensions  of  the  plant  or  alterations  therein 
permitted  by  the  policy  it  became  necessary  to  move  or  dis- 
connect the  sprinkler  system  or  any  part  thereof,  it  could  not 
be  kept  in  good  working  order  during  the  time  of  temporary 
suspensions  for  those  purposes,  and  therefore  it  could  not  be 
maintained  in  good  working  order  "at  all  times,*'  and  it  was  a 
sufficient  compliance  with  the  provision  if  insured  used  due 
diligence  to  maintain  its  sprinkler  in  good  working  order. 

Same — Same— Due  Diligence — Question  for  Jury: 

On  the  question  whether  or  not  insured  had  used  due 
diligence  to  maintain  an  automatic  sprinkler  system  in  good 
working  order,  the  evidence  showed  that  one  Ford,  a  man 
experienced  in  the  construction  and  operation  of  sawmills,  and 
the  operation  of  sprinkler  systems  connected  therewith,  was 
superintendent  of  the  plaintiff's  mills  from  the  time  of  the 
issuance  of  the  policy  sued  on  until  the  time  of  the  fire,  and 
had  direct  supervision  of  the  plaintiff's  sprinkler  system.  He 
testified  that  he  was  instructed  by  the  general  manager  of  the 
mills  to  make  a  thorough  investigation  of  the  system,  and  to 
use  every  care  and  to  spare  no  expense  to  keep  it  in  perfect 
working  order,  all  of  which  he  did.  He  further  testified  that  the 
company  had  a  full  crew  of  properly  qualified  men  with  which 
to  keep  the  system  In  good  order,  who  worked  upon  it  con- 
tinuously, and  kept  the  system  in  good  order;  that  the  company 
kept  in  stock  everything  necesary  to  keep  the  system  in  good 
working  order,  and  that  he  personally  made  an  examination  of 
some  part  of  the  system  each  day;  and  that  he  had  a  daily 
conference  with  the  general  manager  in  respect  to  the  sprinkler 
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system  and  its  condition.  The  general  manager  testified  to 
the  same  general  effect.  Held,  That  whether  or  not  the  company 
had  used  due  diligence  to  keep  its  sprinkler  system  in  good 
working  order  was  for  the  jury,  and  it  was  error,  in  view  of  the 
evidence  adduced,  to  direct  a  verdict  for  the  defendant,  as 
such  a  course  is  not  justified  unless  plaintiff's  evidence  con- 
sidered in  its  most  favorable  light  was  such  that  all  reasonable 
men  must  draw  therefrom  the  conclusion  that  plaintiff  had 
not  used  due  care. 

[Judgment   for   company   below.      Here    reversed   against    com- 
pany.] 

Port  Blakely  Mills  Co.  v.  Royal  Ins.  Co.  (U.  S.  C.  C.  A.) : 

186  Federal  Reporter  (June  29,  1911)   716. 

Policy — Firework* — Forfeiture: 

The  policy  stipulated  that  it  would  "be  void  if  (any  use  or 
custom  of  trade  ♦  ♦  *  to  the  contrary  notwithstanding) 
there  be  ♦  ♦  on  the  above  described  premises  *  ♦  *  fire- 
works." Held,  That  where  fireworks  were  kept  in  stock  in  the 
building  at  the  time  of  the  fire,  there  could  be  no  recovery,  and 
this,  though  the  building  was  insured  as  a  "general  merchandise" 
store,  and  fireworks  are  generally  kept  in  such  a  store;  the 
keeping  of  them  not  being  necessary  in  such  a  business,  and 
this,  too,  though  the  prohibition  is  in  the  printed  part,  and  the 
description  of  the  business  to  be  conducted  on  the  premises  is  in 
writing,  the  written  part  not  overriding  the  printed  part,  except 
in  case  of  irreconcilable  confiict. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Norfolk  Fire  Ins.  Co.  v.  Talley  (Va.  S.  C.  A.) : 

71    Southeastern   Reporter    (July   1,    1911)    534. 

Action     on     Policy — Arbitration — Notice    of    Award — Condition 

Precedent: 

The  policy  provided  that  no  action  could  be  maintained 
until  the  amount  of  the  loss  had  been  determined  by  arbitrators. 
Held,  That  to  entitle  insured  to  sue,  it  was  necessary  that  he 
show  that  the  question  of  the  amount  of  loss  was  submitted  to 
arbitrators;  that  an  award  had  been  made  and  published,  and 
that  the  award  had  been  rejected  by  the  company. 

[Jud&ment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Weisman  v.  Fireman's  Ins.  Co.  (Mass.  S.  J.  C): 

95  Northeastern  Reporter   (July  11,   1911)    411. 

Policy — Proofs  of  Loss — Waiver — ^Autlicrlty  of  Agent: 

The  agent  of  a  fire  insurance  company  in  charge  of  and 
having  power  to  adjust  a  loss  may,  by  his  conduct,  waive  proofs 
of  loss  notwithstanding  the  fact  that  the  policy  contains  a 
provision  that  no  person  is  authorized  to  act  in  any  manner 
relating  to  the  insurance  unless  duly  authorized  in  writing. 
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Same — Same — Same : 

Provisions  of  an  insurance  policy,  requiring  waiver  to  be  in 
writing,  have  no  reference  to  proofs  of  loss  and  stipulations  to 
be  performed  after  loss. 

Same — Same — Same : 

An  insurance  company  may,  by  its  conduct,  waive  proof  of 
loss  when  it  has  notice  of  the  breach  of  such  condition;  that 
notice  to  the  agent  is  notice  to  the  company,  and  such  waiver 
need  not  be  in  writing. 

Same — Same — Same : 

Upon  receiving  notice  of  the  loss,  the  company's  special 
agent  came  and  investigated  the  loss,  but  did  not  interview 
the  insured.  Upon  learning  that  the  agent  had  made  such  an 
investigation,  insured  went  to  see  him  at  Omaha.  Insured  testi- 
fied that  the  agent  told  him  that  the  company  would  not  pay 
the  loss  having  been  informed  that  the  insured  set  fire  to  the 
property.  This  was  denied  by  the  agent,  who  insisted  that  he 
told  the  insured  that  they  would  do  nothing  until  a  further  in- 
vestigation had  been  made.  Held,  That  whether  or  not  the 
provision  for  proofs  of  loss  had  been  waived  was  for  the  jury. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Morgenstern   v.   Insurance   Company  of  North   America 
(Neb.  S.  C.) : 

131  Northwestern  Reporter   (July  14.   1911)    969. 


Policy — Conveyance— Deed  with  Defeasance  Clause: 

The  company  sought  to  avoid  liability  on  the  ground  that 
insured  had  conveyed  her  title  to  the  property  to  another.  Upon 
its  face,  the  deed  contained  a  clause  stipulating  that  the  grantee 
would  recover  title  to  the  grantor  upon  the  payment  of  a  certain 
debt.  Heldf  That  the  indenture  was  a  mortgage,  and  the  pay- 
ment of  the  debt  would  work  a  satisfaction  of  the  claim  of  the 
grantee,  leaving  the  title  in  the  same  position  as  it  was  before 
the  execution  of  the  instrument. 

Same — Ownership — Deeds — Parol  Evidence: 

Recitals  in  a  deed  are  subject  to  explanation  between 
parties,  and  much  more  so  against  a  stranger  such  as  a  fire 
insurance  company  claiming  through  such  recitals  that  an 
insured  was  not  a  sole  owner. 

Same — Same — Estoppel : 

Where  a  fire  insurance  company  has  actual  and  constructive 
notice  of  mortgages  against  insured  property,  before  it  issues 
its  policy  it  will  not  be  permitted  to  take  advantage  of  a  strained 
construction  of  such  instruments  so  as  to  defeat  a  claim  of  the 
insured  after  a  fire  on  the  ground  that  he  was  not  sole  owner. 

[Judgment  for  plaintiff.] 

Miller  v.  Ins.  Co.  of  North  America  (Centre  Co.  C.  P.) : 

38    Pennsylvania    County    Court    Reports     (July    15, 
1911)    571. 
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Policy — Rule  of  Construction: 

A  fire  policy  must  be  given  effect  according  to  the  intent  of 
the  parties  as  disclosed  by  the  application  and  policy,  viewed 
in  the  light  of  the  facts  imparted  to  the  agent  as  to  the  owner- 
ship of  the  property  insured. 

Same — Mutual   Mistake — Reformation: 

The  managers  of  a  store,  conducted  for  the  owners  in  the 
name  of  "The  Exposition/'  made  application  to  defendant's 
agent  for  a  policy  on  the  contents  of  the  store,  including  some 
personal  property  belonging  to  him.  The  agent  was  informed 
as  to  who  were  the  owners  of  the  property,  and  he  directed  that 
the  application  be  signed:  "The  Exposition  by  E.  Harris,  Mgr." 
The  policy  was  issued  In  the  name  of  Harris,  who  accepted  it 
believing  that  it  covered  his  property  and  the  property  of  the 
owners  of  the  store,  as  the  agent  told  him  it  would.  Held,  That 
these  facts  Justified  a  reformation  of  the  policy,  so  as  to  make 
it  cover  both  the  property  of  Harris  and  that  of  the  owner 
of  the  store. 

Soliciting  Agent — Knowledge— Imputation  to  Company: 

A  soliciting  agent,  in  preparing  an  application  for  insurance, 
acts  as  agent  of  the  company,  and  his  knowledge  is  the  knowl- 
edge of  the  company. 

Policy — incumbrance — Ownership — Waiver: 

The.  policy  contained  this  provision:  "The  entire  policy, 
unless  otherwise  provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  *  ♦  ♦  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  ownership;  •  ♦  ♦ 
or  if  the  subject  of  insurance  be  personal  property  and  be  or 
become  incumbered  by  chattel  mortgage."  No  agreement  was 
indorsed  on  the  policy  waiving  these  conditions,  and  there  was 
a  chattel  mortgage  on  the  property  when  the  insurance  was 
applied  for  and  the  policy  written.  The  court  specifically  found 
that  the  mortgage  in  question  covered  only  a  portion  of  the 
insured  property;  that  it  was  fully  satisfied  long  before  the  fire 
occurred;  that  the  agent  of  the  company  was  truthfully  informed 
of  its  existence  and  the  amount  due  thereon;  that  the  answer 
in  the  application  referring  thereto  was  left  unanswered  upon 
the  advice  of  the  soliciting  agent;  that  the  diversity  of  ownership 
was  explicitly  set  forth  and  made  known  to  the  company's  solicit- 
ing agent.  Held,  That  the  policy  having  been  issued  with  knowl- 
edge of  these  facts,  the  conditions  as  to  title  and  incumbrance 
must  be  deemed  waived. 

Same — Same — Mortgage  of  Part  of  Property: 

The  policy  provided  for  forfeiture  "if  the  subject  of 
insurance  be  personal  property  and  be  or  become  incumbered 
by  chattel  mortgage."  Held,  That  the  inhibition  went  against 
the  incumbrance  of  the  property  in  its  entirety,  hence  the  con- 
dition was  not  broken  by  reason  of  the  existence  of  a  mortgage 
on  part  of  the  property. 

Same — Forfeiture — Waiver— Knowledge   of  Agent: 

Conditions  in  a  policy  are  waived  which  make  the  policy 
void   as   soon   as   delivered,   when   the   existence   of  the   facts 
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.  which  lead  to  such  result  are  known  to  the  soliciting  agent 
at  the  time  the  application  was  made,  his  knowledge  being  that 
of  the  company. 

Same — Same — Same — Same : 

The  manager  of  a  store,  conducted  for  the  owner  as  "The 
Exposition/'  applied  to  an  agent  for  a  policy  on  the  contents  of 
the  store,  including  property  therein  of  his  own.  The  agent  was 
informed  of  the  facts,  and  the  application  was  signed  in  the 
name  of  "The  Exposition"  by  the  manager.  The  company  issued 
a  policy  in  the  name  of  the  manager,  who  received  and  retained 
the  policy.  His  attention  was  not  called  to  the  fact  that  the 
company  had  charged  the  policy  to  him  personally.  Held,  That 
the  policy  was  enforceable  at  the  suit  of  the  manager  and  the 
owner  of  the  store,  and  the  company  could  not  invoke  the 
doctrine  of  estoppel  against  them. 

[Judgment    for   plaintiffs    below.      Here    affirmed    against    com- 
pany.] 

Merchants  Mut.  Fire  Ins.  Co.  v.  Harris  et  al.  (Colo.  S.  0.) : 

116   Pacific  Reporter    (July   17.    1911)    143. 

Policy — "Concealment" — Forfeiture: 

The  company  seeks  to  avoid  liability  on  the  ground  that 
the  insured  concealed  material  facts  concerning  the  value  of 
the  property.  No  inquiry  was  made  of  the  insured  as  to  the 
matters  alleged  to  have  been  concealed.  Held*  That  the  mere 
withholding  of  facts,  if  not  done  by  design  and  intention  of 
the  insured,  did  not  amount  to  a  concealment,  as  "Concealment 
is  the  design  and  intentional  withholding  of  any  fact,"  material 
to  the  risk,  which  the  assured  in  honesty  and  good  faith  ought 
to  communicate. 

Same — Same — Question  for  Jury: 

Where  the  materiality  of  facts  withheld  by  insured  in  a 
fire  insurance  policy  stipulating  that  it  shall  be  void  if  insured 
conceals  any  material  fact  is  not  fixed  by  any  writing,  the  ma- 
teriality, together  with  the  fraudulent  intent  of  insured,  must  be 
determined  by  the  jury  from  the  circumstances. 

Same — Sole  Ownership — Evidence: 

The  policy  stipulated  that  it  would  be  void  if  the  interest 
of  the  insured  were  other  than  sole  and  unconditional  owner- 
ship. The  company  claims  a  forfeiture  under  this  provision 
setting  up  the  existence  of  a  tax  title  outstanding  against  the 
land.  At  the  trial,  the  company,  after  proving  that  the  insured 
may  have  been  the  holder  of  the  tax  certificate,  failed  to  prove 
that  insured  was  not  the  holder  when  the  policy  was  issued, 
and  thus  failed  to  prove  that  the  tax  certificate  was  outstanding 
against  insured  at  the  time  the  insurance  was  effected.  Heid» 
That  there  had  been  a  failure  of  proof  of  sufficient  facts  to  sus- 
tain the  defense. 

Same — Same — Possession  under  Contract  of  Purchase: 

A  purchaser  in  possession  under  a  contract  of  purchase  is 
the  unconditional  and  sole  owner  within  a  fire  policy  though 
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the  purchase  money  has  not  heen  paid  in  full;   the  purchaser 
not  being  in  default. 

Same — Same — Tax  Certificate: 

A  fire  policy  stipulating  that  it  shall  be  void  if  the  interest 
of  insured  be  other  than  unconditional  and  sole  ownership  is 
not  rendered  void  merely  because  of  the  issuance  of  a  tax  cer- 
tificate creating,  at  most,  a  lien  for  taxes  in  existence  in  sub- 
stance before  the  tax  sale. 

Same — Same— Legal  or  Equitable  Title: 

A  stipulation  in  a  fire  policy  that  it  shall  be  void  if  the 
interest  of  insured  be  other  than  unconditional  and  sole  owner- 
ship does  not  distinguish  between  a  legal  and  an  equitable 
estate  in  fee,  but  the  latter  is  sufiicient 

Action  on  Policy — Evidence— Application  to  Anotfier  Company: 
In  an  action  on  a  fire  policy  issued  and  taking  effect  with- 
out any  application  therefor,  an  application  for  insurance  made 
by  insured  to  another  insurance  company  several  days  after  the 
issuance  of  the  policy  sued  on  is  inadmissible. 

Policy — Rule  of  Construction — Ambiguities: 

In  case  of  doubtful  meaning,  a  policy  must  be  construed  in 
favor  of  insured. 

Same — Same — Forfeitures: 

Forfeitures  of  policies  are  not  favored,  and  a  court  will  not 
declare  a  forfeiture  by  implication. 

Same— Proofa  of  Loss — Forfeiture: 

A  fire  policy  stipulating  that  insured  shall  within  60  days 
after  fire  render  a  statement,  and  that  no  action  shall  be  brought 
on  the  policy  until  compliance  with  its  requirements,  and  pro- 
viding in  separate  clauses  for  forfeitures  in  enumerated  in- 
stances, is  not  invalidated  by  insured's  failure  to  make  the 
statement  within  60  days  after  a  loss,  but  his  failure  merely 
postpones  the  time  of  payment,  and  does  not  defeat  a  recovery 
in  an  action  commenced  after  60  days  after  the  statement  was 
furnished,  and  within  12  months  after  the  loss. 

[Judgment    for    plaintiff    below.      Here    affirmed    against    com- 
pany.] 
Connecticut  Fire  Ins.  Co.  v.  Colorado  Leasing,  Mining  & 
Milling  Co.  (Colo.  S.  C.) : 

116   Pacific  Reporter   (July   17,    1911)    154. 

Policy — Construction — Separation   of  Undamaged   Goods: 

The  company  contends  that  the  insured  failed  to  comply 
with  the  provision  of  the  policy  requiring  that  damaged  and 
undamaged  property  should  be  separated  and  cared  for  in  such 
manner  as  to  protect  the  undamaged  portion  from  further 
deterioration.  Held»  That  such  provision  had  no  application 
where  all  of  the  property  was  damaged. 

Same — Arbitration — Demand — Waiver: 

The  policy  stipulated:  "The  loss  shall  not  become  payable 
until   sixty   days    after    notice,    ascertainments,    estimate,    and 
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satisfactory  proof  of  the  loss  herein  required  have  been  received 
by  this  company,  including  an  award  by  appraisers  when 
appraisal  has  been  required."  No  demand  was  made  within 
sixty  days  after  filing  of  proofs  of  loss,  and  plaintiff  then 
refused  to  submit  the  matter  to  appraisers.  Held,  That  the 
failure  of  the  company  to  demand  arbitration  witliin  sixty  days 
waived  the  requirement 

[Judgment    for    plaintiff    below.      Here    afflmied    against    com- 
pany.] 
Winchester  v.  North  British  &  Mercantile  Ins.  Co.   (Cal. 
S.  C): 

116  Pacific  Reporter  (July  17,  1911)   63. 

Action  on  Policy — Bill  of  Particulars— Power  of  Court  to  Grant 

Relief: 

A  policy  on  a  stock  of  merchandise,  made  payable  to  a  mort- 
gagee as  his  interest  might  appear,  was,  after  loss,  assigned 
by  the  Insured  to  the  mortgagee,  who  brought  suit  on  the  policy, 
and  who  was  required  to  furnish  a  bill  of .  particulars,  stating 
the  value  of  each  article  at  the  time  of  the  fire,  and  the  articles 
destroyed,  damaged,  and  stolen.  The  mortgagee  had  not  been 
in  charge  of  the  merchandise,  and  he  had  no  knowledge  of  what 
was  in  the  building  destroyed  by  fire.  At  the  time  of  the  fire, 
the  only  representative  of  insured  was  its  bookkeeper,  who  was 
to  be  examined  under  a  stipulation  of  the  parties  before  trial. 
The  mortgagee  could  not  furnish  a  bill  of  particulars  setting  out 
the  articles  lost,  those  destroyed,  and  those  stolen  which  the 
order  for  the  bill  of  particulars  required,  but  did  furnish  a  list 
of  articles  of  personal  property  with  the  actual  value  and  the 
amount  claimed.  Held,  That  under  these  circumstances  the 
court  should  have  relieved  the  mortgagee  from  furnishing  fur- 
ther particulars,  on  the  condition  that  an  examination  of  the 
insured's  bookkeeper  be  had  before  trial,  and  upon  that  examina- 
tion all  the  information  in  the  plaintiff's  possession  be  furnished 
the  defendant 

[Order  below  directing  plaintiff  to  furnish  further  bill  of  par- 
ticulars.    Here  reversed.] 

Chartered  Bank  of  India,  Australia  &  China  v.  Nassau 
Fire  Ins.  Co.  (N.  Y.  S.  C,  App.  Div.) : 

129   New   York  Supplement    (July   17,    1911)    1067. 

Action  on   Policy — Judgment  by   Default — Review — Jury  Trial — 

Waiver: 

A  case  having  been  regularly  assigned  for  trial  and  being 
duly  reached  on  call,  the  defendant  failing  to  appear  either  by 
counsel  or  otherwise,  the  plaintiff  appearing,  the  cause  was  reg- 
ularly submitted  and  Judgment  rendered  thereon.  Within  due 
time  defendant's  counsel  filed  a  motion  to  set  aside  the  Judg- 
ment, setting  up  facts  that  in  law  would  excuse  him  for  failing 
to  appear.  These  facts  were  controverted,  both  by  oral  evi- 
dence and  affidavits,  on  the  hearing  of  said  motion.  The  court 
found  against  the  defendant  and  overruled  said  motion.  Held, 
That  the  court  having  found  against  said  defendant  and  exer- 
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cising  his  discretion,  denied  said  motion,  his  action  will  not  be 
disturbed  on  review  here,  unless  it  appears  that  he  abused  such 
discretion.  Held,  further,  That  the  failure  of  the  defendant  to 
appear  constituted  a  waiver  of  trial  by  Jury. 

Policy — Construction — Lots  by  Theft: 

Damages  resulting  from  efforts  made  in  good  faith  to  save 
property  from  a  fire,  by  breakage,  removal,  water,  or  from  loss 
by  theft  consequent  thereto,  are  within  the  loss  covered  by  a 
policy  against  damage  by  fire,  (a)  The  loss  by  theft  must  be 
one  of  the  consequences  of  the  fire,  (b)  If  the  loss  by  theft  be 
expressly  excluded  by  a  stipulation  in  the  policy,  there  can  be  no 
recovery  for  such  item. 

[Judgment    for   plaintiff    below.      Here    modified    and    affirmed 
afirainst  company.] 

Farmers  &  Merchants'  Ins.  Co.  v.  Cuft  (Okla.  S.  C): 

116  Pacific  Reporter  (July  31,  1911)   435. 

Policy — Other  Insurance — Forfeiture: 

Where  a  fire  insurance  policy  is  conditioned  to  be  void  if 
the  insured  now  has  or  shall  hereafter  procure  any  other  con- 
tract of  insurance  on  the  property  without  the  consent  of  the 
company  indorsed  on  the  policy,  and  there  is  a  loss,  the  fact 
that  insurance  had  been  taken  out  by  others,  without  the  knowl- 
edge or  consent  of  the  insured  and  which  was  not  thereafter 
ratified  by  the  Insured,  will  not  operate  as  a  forfeiture  of  the 
insurance,  nor  aftect  the  insured's  rights  under  the  policy. 

Same — Incumbrances — Waiver — Failure  to  Make  Inquiry: 

Where  a  policy,  containing  a  clause,  prohibiting  incum- 
brances, is  issued  on  an  oral  application,  and  no  inquiries  are 
made  as  to  mortgages  or  incumbrances  on  the  property,  and  no 
representations  in  regard  to  the  incumbrances  are  made,  and 
the  insured  does  not  intentionally  conceal  the  facts,  and  is  not 
guilty  of  any  misleading  conduct,  the  existence  of  a  mortgage 
on  the  property  will  not  invalidate  the  policy,  nor  prevent  a  re- 
covery. 

[Judgrment  for  plaintiff  below.     Here  affirmed  agrainst  company.] 
Humble  v.  German  Alliance  Ins.  Co.  (Kan.  S.  C.) : 
116  Pacific  Reporter   (July  31,  1911)   472. 

Policy — Measure    of    Recovery — Time    Necessary    to    Rebuild — 

Evidence: 

An  insurance  policy  upon  a  building  used  for  a  theater, 
stores,  and  offices  provided,  in  substance,  that,  in  the  event  of  a 
fire,  the  insurer's  liability  should  be  measured  by  the  loss  of 
rent  until  the  building  was  rebuilt  or  repaired,  but,  in  case  the 
insured  elected  not  to  rebuild  or  repair  the  premises,  the  amount 
should  be  determined  by  the  time  which  would  have  been  re- 
quired for  such  purpose.  The  building  was  practically  entirely 
destroyed  by  fire.  A  city  ordinance  forbade  its  reconstruction  as 
a  theater.  A  store  and  office  building  was  erected  upon  the  site. 
Heldy  That  the  recovery  should  be  based  upon  the  time  it  would 
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have  taken  to  reconstruct  the  old  building,  had  that  been  per- 
missible, and  not  upon  the  time  actually  taken  to  build  the  new 
one.  Held,  further,  That  evidence  of  the  income  at  the  time  of 
the  fire  was  admissible  to  show  what  it  would  have  been  in  the 
interval  covered. 

Same — Same — Loss  of  Rents — Valued  Policy  Law: 

The  provisions  of  the  valued  policy  law  making  the  amount 
named  in  an  insurance  policy  covering  improvements  on  real 
estate  conclusive  evidence  of  value  in  case  of  a  total  loss  do  not 
apply  to  a  policy  which  insures  against  the  loss  in  rents  through 
the  destruction  of  such  improvements,  although  the  insurance 
against  loss  of  rents  is  insurance  on  '*real  property"  within  the 
valued  policy  law. 

Same^Arbitratlon — ^Waiver: 

An  insurance  policy  contained  these  provisions:  "In  the 
event  of  a  disagreement  as  to  the  amount  of  loss,  the  same  shall 
•  •  •  be  ascertained  by  two  competent  and  disinterested  ap- 
praisers; the  insured  and  the  company  each  selecting  one,  and 
the  two  so  chosen  shall  first  select  a  competent  and  disinter- 
ested umpire.  *  •  *  The  loss  shall  not  become  payable  until 
60  days  after  the  notice,  ascertainment,  estimate,  and  satisfac- 
tory proof  of  loss  herein  required  have  been  received  by  the 
company,  including  an  award  by  appraisers  when  appraisal  has 
been  required.  ♦  •  ♦  No  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  sustainable  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the  insured  with  all  the 
foregoing  requirements."  Held,  That  an  action  upon  the  policy, 
brought  a  year  after  a  fire  loss,  cannot  be  defeated  by  a  show- 
ing that,  although  there  had  been  a  disagreement  as  to  the 
amount  of  the  loss,  no  arbitration  had  been  had,  and  that  the 
plaintiff  had  made  no  effort  to  bring  one  about,  where  it  ap- 
peared that  the  defendant  had  likewise  been  inactive  in  the 
matter. 

Action  on   Policy — Attorney's  Fees — Statute: 

Sees.  4260-4263  Gen.  St.  Kan.  1909,  providing,  among  other 
things  that  the  court  in  rendering  judgment  against  any  insur- 
ance company  on  any  such  policy  of  insurance  shall  allow  the 
plaintiff  a  reasonable  sum  as  an  attorney's  fee,  applies  to  a  judg- 
ment upon  a  policy  insuring  the  owner  of  a  building  against  loss 
of  rent  occasioned  by  its  being  injured  or  destroyed  by  fire. 

[Judgrment  for  plaintiff  below.     Here  modified  and  afllrmed.] 
Amusefnent  Syndicate  Co.  et  al.  v.  Prussian  National  Ins. 
Co.  et  al.  (Kan.  S.  C.) : 

116  Pacific  Reporter  (August  7,  1911)   620. 

Policy — Inventory — Forfeiture: 

The  policy  required  insured  to  "♦  ♦  ♦  separate  the  dam- 
aged from  the  undamaged  personal  property,  put  it  In  the  best 
possible  order,  make  a  complete  inventory  of  the  same,  stating 
the  quantity  and  cost  of  each  article  and  the  amount  claimed 
thereon.    ♦    ♦    •"    Held,  That  the  failure  of  insured  to  comply 
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with    the    requirement    of    the    policy    forfeited    his    right    to 
recover. 

Same^Proofs  of  Loss — ^Waiver: 

Frequent  demands  made  for  an  inventory  of  the  undam- 
aged property  without  specific  mention  of  formal  proofs  of  loss, 
was  not  a  waiver  of  such  proofs. 

[Judgment   discharging  garnishment   below.      Here   affirmed    in 
favor  of  company.] 

Seattle  Merchant's  Assn.  v.  Germania  Fire  Ins.  Co.  (Wash. 

S.  C): 

116  Pacific  Reporter  (August  7,  1911)  585. 

Policy— Proofs  of  Loss — ^"Insured" — Proofs  by  Mortgagee: 

•  The  policy  contained  the  statement:  "Loss,  if  any,  first 
payable  to  John  McDowell,  mortgagee,  as  his.  interest  may  ap- 
pear." The  policy  provided,  among  other  things,  that,  if  a  fire 
occurs,  the  insured  shall  give  immediate  notice  of  any  loss  there- 
by in  writing  to  this  company,  make  a  complete  inventory  of  the 
property,  stating  the  cost  and  the  amount  claimed,  and  within 
60  days  after  the  fire  shall  render  a  statement,  signed  and  sworn 
to  by  the  insured,  stating  certain  other  specific  matters.  The 
policy  also  provided  that  the  loss  should  be  payable  60  days 
after  the  service  of  the  proof  of  loss.  The  insured  having  re- 
fused to  make  proof  of  loss,  the  mortgagee  made  and  delivered 
to  the  defendant  the  proofs  required  by  the  policy.  Attached  to 
the  proof  was  the  affidavit  of  the  mortgagee,  in  which  he  stated 
that  he  had  "attempted  to  pursuade  the  owner  of  said  property 
to  make  and  file  the  proofs  of  loss,  but  that  he  refused  so  to  do.** 
The  proofs  were  rejected  upon  the  ground  that  they  were  not 
made  by  the  insured  as  required  by  the  policy.  Held,  That  the 
mortgagee  occupied  the  position  of  "the  insured,"  under  the  pol- 
icy, and  was  entitled  to  furnish  proofs  of  loss. 

[Judgment  for  company  below.     Here  reversed  In  favor  of  mort- 
gagee.] 

McDowell  V.  St.  Paul  F.  &  M.  Ins.  Co.  et  al.  (N.  Y.  S.  C. 
App.  Div.) : 

130  New  Yortc  Supplement   (August  7,  1911)    294. 

Action  on  Policy — Forfeiture — Waiver — Question  for  Jury: 

In  an  action  on  a  policy  insured  testified,  in  substance,  that 
a  few  days  after  the  fire  occurred  which  destroyed  the  insured 
property  an  adjuster  of  the  company  came  to  El  Dorado  to  ad- 
just the  loss;  that  he  informed  said  adjuster  that  he  had  pro- 
cured additional  insurance  on  the  household  goods,  and  that 
thereafter  the  adjuster  viewed  the  fire,  and  then  instructed  him 
(witness)  to  get  a  carpenter  to  make  an  estimate  of  the  cost  of 
building  such  a  house,  and  that  the  company  would  either  re- 
build the  house  or  settle  for  it.  He  testified  further  that  he  era- 
ployed  a  carpenter  to  make  an  estimate  and  paid  him  for  it,  and 
that  the  same  was  delivered  to  the  adjuster,  as  requested.  He 
stated,  also,  that  he  Informed  the  adjuster  as  to  the  articles  of 
household  goods  that  had  been  saved^  and  that  the  adjuster  said 
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that  he  was  satisfied  with  the  adjustment  Held,  That  such  acts 
on  the  part  of  the  adjuster  amounted  to  a  waiver  of  forfeiture 
for  procuring  other  insurance  without  the  company's  consent, 
and  of  forfeiture  for  failure  to  make  proofs  of  loss.  There  being 
conflict  in  the  testimony,  the  question  of  waiver  was  for  the 
jury. 

Same— Same — Same: 

Any  agreement  or  declaration  on  the  part  of  an  insurance 
company,  which  leads  a  party  insured  honestly  to  believe  that 
by  conforming  thereto  a  forfeiture  of  his  policy  will  not  be  in- 
curred, followed  by  conformity  on  his  part,  will  estop  the  com- 
pany from  insisting  upon  a  forfeiture. 

[Judgment   for   company    below.      Here   reversed    against   com- 
pany.] 

Lord  V.  Des  Moines  Fire  Ins.  Co.  (Ark.  S.  C.) : 

138  Southwestern  Reporter   (August  9,  1911)    1008. 

Policy — Total   Loss — Liquidated   Demand — Valued-Policy  Law: 

The  policy  provided  for  $800  insurance  on  the  house  and 
$200  on  the  furniture.  Held,  That  the  building,  having  been  to- 
tally destroyed,  the  policy  became  a  liquidated  demand  for  $800 
regardless  of  the  value  of  the  building  under  Art.  3089  Rev.  St. 
Tex.,  the  valued-policy  law. 

Application — Misrepresentation  of  Value — Materiality — Statute: 
The  company  set  up  in  defense  of  its  policy  that  insured  had 
misrepresented  the  value  of  the  property.  Held,  That  under 
Acts  Tex.  1903,  c.  69,  declaring  that  misrepresentations  unless 
material  to  the  risk  or  contributing  to  the  loss  shall  not  avoid 
recovery,  the  misrepresentations  as  to  value  was  no  defense. 

Policy — Contract — Rider: 

A  slip  of  paper  containing  a  stipulation  is  not  a  part  of  an 
insurance  policy  merely  because  pinned  thereon. 

Same — Proof  of  Loss — ^Waiver: 

Where,  the  association  with  the  knowledge  of  the  breach  of 
certain  warranties  requested  and  had  insured  make  proofs  of 
loss,  and  told  him  that  the  loss  would  be  paid,  the  right  of  the 
association  to  insist  upon  the  breach  of  warranties  was  waived, 
notwithstanding  the  policy  provides  that  a  waiver  must  be  in- 
dorsed on  the  policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  associa- 
tion.] 

Co-Operative  Ins.  Assn.  of  San  Angelo  et  al.  v.  Ray  (Tex. 
C.  C.  A.) : 

138  Southwestern  Reporter  (August  9,  1911)   1122. 

Policy — Ownership— Notice  to  Agent — Imputation  to  Company: 

Insured,  when  he  applied  for  insurance,  told  the  agent  that 
his  title  was  a  "homestead  entry,"  and  it  was  so  written  in  the 
application.  Held,  That  the  agent  having  authority  to  receive 
and  forward  applications  for  insurance,  this  Information  given 
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at  the  time  of  making  the  application  was  notice  to  and  binding 
upon  the  company.  Furthermore,  the  company  having  the  appli- 
cation showing  that  insured's  claim  of  title  was  a  "homestead 
entry"  was  thereby  put  upon  inquiry  and  charged  with  notice  of 
the  actual  facts  relating  to  the  title,  which  would  easily  have 
been  developed  upon  such  inquiry  made. 

Same — Same — Same^Estcppel : 

Having  issued  a  policy  with  notice  that  the  insured  was  but 
a  homestead  entry  man  and  had  not  yet  proved  up  and  obtained 
a  patent  from  the  government  to  the  land,  it  is  estopped  from 
claiming  a  forfeiture  and  avoiding  the  liability  incurred  under 
the  policy,  because  the  insured  was  not  the  owner  of  the  fee  of 
the  land  whereon  the  building  was  situate  when  it  was  issued. 

Same — Insurable   Interest — Homestead   Entryman: 

A  person  in  possession  of  land  under  a  homestead  entry, 
with  the  right  to  claim  it  against  every  one  but  the  government, 
and  with  the  right  to  have  the  title  from  the  government  upon 
complying  with  the  requirements  of  the  homestead  law,  has  an 
insurable  interest. 

Action  on  Policy — Parties — Sureties — Statute: 

Under  the  provisions  of  Kirby's  Dig.  of  Ark.,  Sec.  4376,  the 
sureties  on  the  bond  required  of  an  insurance  company  may  be 
joined  as  defendants  in  an  action  against  the  company  on 
policies. 

Policy — Proofs  of  Loss — Ownership— Fraud: 

Statements  made  by  the  insured  after  the  fire  occurred  in 
proof  of  loss  that  he  was  the  owner  of  the  land,  which  in  his 
application  he  described  as  being  held  as  an  entryman  under  the 
homestead  laws,  must  be  regarded  as  having  been  made  in  the 
light  of  the  facts  relating  thereto  as  already  communicated  to 
the  agent  and  the  company,  and,  if  not  in  fact  true,  were  not  In- 
tentionally false,  nor  false  at  all,  under  the  circumstances,  and 
no  forfeiture  was  incurred  on  account  thereof. 
Action    on    Policy — Measure    of    Recovery — Penalty — Attorney's 

Fees: . 

Where  an  insurance  company  fails  to  pay  a  loss  within  the 
time  prescribed  by  the  policy  after  demand,  it  is  liable  for  the 
penalty  of  12  per  cent,  of  the  amount  prescribed  by  law,  as  well 
as  a  reasonable  attorney's  fee  to  be  taxed  by  the  court. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Queen  of  Arkansas  Ins.  Co.  et  al.  v.  Taylor  (Ark.  S.  C.) : 
138  Southwestern  Reporter   (August  9,  1911)   990. 

Action  on  Policy — Sole  Ownership — Burden  of  Proof: 

In  an  action  on  a  policy,  the  company  having  alleged  that 
insured  was  not  the  sole  owner,  the  burden  of  proof  to  show 
that  fact  was  upon  it. 

Same — Same — Evidence  Considered: 

The  policy  stipulated  that  it  would  be  void  if  the  interest 
of  the  insured  be  other  than  unconditional  and  sole  ownership. 
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both  legal  and  equitable.  Insured  had  purchased  the  property 
from  the  widow  and  heirs  of  the  former  owner,  and  had  been  in 
possession  since  such  purchase.  The  granting  clause  of  the 
deed  conveyed  the  entire  property  and  acknowledgment  was 
made  of  the  receipt  ot  the  whole  consideration.  The  deed  con- 
tained a  warranty  on  the  part  of  the  grantors  to  defend  the  title 
against  all  claims  and  to  procure  a  deed  from  the  remaining 
heir-at-law  of  the  former  owner  as  soon  as  she  reached  maturity, 
and  to  protect  the  grantee  from  all  claims  of  title  made  by  her 
as  such  heir-at-law.  Held,  That  the  grantee  was  the  real  and 
substantial  owner  of  the  property,  within  the  meaning  of  the 
terms  of  the  policy,  being  in  the  undisputed  possession  thereof 
and  claiming  to  be  the  sole  owner  under  a  deed  conveying  un- 
conditionally the  whole  estate  to  him,  and  as  such  was  entitled 
to  recover. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Atlas  Fire  &  Tornado  Ins.  Co.  v.  Malone  (Ark.  S.  C.) : 

138   Southwestern  Reporter   (August   9,   1911)    962. 

Policy — Mortgagee  Clause — Rights  of  Mortgagee: 

The  standard  mortgage  clause  creates  an  independent  <;on- 
tract  of  insurance  for  the  separate  benefit  of  the  mortgagee  en- 
grafted upon  the  main  contract  of  insurance  contained  in  the 
policy  itself,  and  to  be  rendered  certain,  and  understood  by  refer- 
ence to  the  policy. 

Same — Same — Same : 

A  policy  of  fire  insurance  in  the  standard  form,  which  is 
void  as  to  the  assured  owner,  because  of  his  breach  of  the  war- 
ranty that  his  interest  is  not  other  than  unconditional  and  sole 
ov/nership,  may  nevertheless  be  valid  as  to  a  mortgagee,  when 
the  mortgagee  clause  in  the  usual  form  is  attached  to  the  policy. 

Same — Same — Duty  of  Mortgagee  to  Make  Proofs  of  Loss: 

Unless  the  mortgagee  clause  attached  to  a  fire  insurance 
policy  makes  it  obligatory  on  the  mortgagee  to  furnish  proofs  of 
loss  and  an  appraisement,  it  is  not  a  condition  precedent  to  his 
right  of  action  that  he  furnish  them. 

Same — Same — Rights  of  Mortgagee: 

An  appropriation  by  the  owner  of  the  proceeds  of  the  sale 
of  the  debris,  after  total  loss,  to  his  own  use,  would  be  an  act 
of  the  owner,  but  such  act  would  not  invalidate  the  insurance 
of  the  mortgagee,  or  cast  upon  the  mortgagee. 

[Judgment  for  plaintilT  below.    Here  affirmed  against  company.] 
Reed  et  al.  v.  Firemen's  Ins.   Co.  of  Newark   (N.  J.  C. 
B.  A.) : 

80  Atlantic  Reporter  (August  10,  1911)   462. 

Action   on    Policy — Proximate   Cause   of   Loss — Earthquake — Ex- 
plosion— Instruction : 

The  policy  contained  a  stipulation  as  follows:  "This  com- 
pany shall  not  be  liable  for  loss  caused  directly  or  indirectly  by 
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♦  ♦  ♦  earthquake,  ♦  ♦  ♦  or  (unless  fire  ensues  and,  in  that 
event,  for  the  damages  by  fire  only)  by  explosion  of  any  kind." 
The  defense  is  that  the  fire  was  caused  either  directly  or  indi- 
rectly by  earthquake.  The  insured  property  was  destroyed  by 
fire  immediately  following  the  San  Francisco  earthquake.  The 
fire  was  started  in  an  adjoining  building  and  spread  to  insured's 
property.  There  was  evidence  introduced  on  behalf  of  the  de- 
fendant tending  to  show  that  the  fire  in  the  first  building  pre- 
ceded an  explosion,  and  that  such  fire  had  been  caused  by  flying 
embers  from  other  fires  started  by  the  earthquake.  On  behalf 
of  the  insured  there  was  evidence  introduced  that,  prior  to  the 
explosion,  there  was  no  fire  in  the  first  named  building.  The 
court  instructed  the  jury  that  if  the  fire  in  the  adjoining  build- 
ing was  communicated  to  that  building  by  an  earthquake  caused 
fire,  and  that  after  the  building  had  been  ignited  therefrom  such 
fire  came  in  contact  with  an  explosive  substance  and  caused  an 
explosion,  and  then  continued  to  bum  and  destroy  insured's 
property,  then  such  fire  would  not  be  a  fire  ensuing  from  an  ex- 
plosion, but  would  retain  its  character  of  an  earthquake  caused 
fire,  and  there  could  be  no  recovery;  but  that  if  the  fire  was 
caused  by  and  ensued  upon  an  explosion,  then  the  defendant 
was  liable.  Held,  That  the  instruction  properly  submitted  the 
issue  of  the  cause  of  the  fire. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

German   Savings   &  Loan   Society  v.   Commercial   Union 
Assur.  Co.,  Ltd.  (U.  S.  C.  C.  A.,  9th  Cir.) : 

187  Federal  Reporter   (August  10.  1911)    758. 

Action    on    Policy — Failure    to    Name   Appraiser — Sufficiency    of 
Answer: 

Under  the  clause  of  a  policy  providing  that  in  the  event  of 
a  disagreement  as  to  the  amount  of  loss,  the  same  shall  be  as- 
certained by  appraisers,  the  failure  of  the  insured  to  name  an 
appraiser  constitutes  no  defense,  where  it  is  not  alleged  that 
there  was  a  disagreement. 

[Judgment  for  plaintiff  below.     Here  affirmed  agninst  company.] 
Phoenix  Fire  Assur.  Co.  v.  Murray  et  al.   (U.  S.  C.  C.  A., 
3d  Cir.) : 

187  Federal  Reporter   (August  10,  1911)   809. 

Policy — Appraisement — Mode  of  Procedure: 

The  policy  provided  that,  "In  the  event  of  disagreement  as  to 
the  amount  of  loss,  the  same  shall,  as  above  provided,  be  ascer- 
tained by  two  competent  and  disinterested  appraisers,  the  in- 
sured and  this  company  each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a  competent  and  disinterested  umpire." 
Held,  That  this  provision  constituted  an  agreement  for  an  ap- 
praisement, and  not  an  arbitration,  subject  to  the  strict  rules 
governing  arbitration  and  awards;  and,  there  being  no  require- 
ment for  notice  nor  necessity  for  witnesses,  an  appraisement  is 
not  vitiated  by  the  mere  fact  that  the  appraisers  met  without 
notice  to  the  company,  while  officers  of  the  insured  corporation 
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were  present  and  pointed  out  the  damaged  property,  where  there 
is  no  suggestion  of  undue  influence  or  bad  faith»  and  the  ap- 
praisers made  their  valuation  on  their  own  knowledge  of  the 
subject. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
American  Steel  Co.  v.  German-American  Fire  Ins.  Co.  (U. 
S.  C.  C.  A.,  3d  Cir.) : 

187  Federal  Reporter  (August  10,  1911)   730. 

Insolvent  Company — Appointment  of  Receiver — Effect  of  Decree: 
Under  the  provisions  of  Act  No.  105  of  1898,  relative  to  the 
organization  of  insurance  companies  in  the  State  of  Louisiana, 
any  corporation  whose  capital  stock  is  impaired  to  the  extent 
of  25  per  cent,  or  whose  assets  are  insufiflcient  to  justify  its 
continuance  in  business  Is  "deemed  insolvent/'  and  may.  be 
proceeded  against  by  the  secretary  of  state  "as  an  insolvent 
corporation."  Upon  application  of  the  secretary  of  state,  the 
judge  is  authorized,  upon  notice  and  hearing,  to  issue  a  decree 
perpetually  enjoining  the  corporation  "from  further  proceeding 
with  its  business,"  and  appointing  a  receiver  to  take  possession  of 
all  the  assets  of  the  corporation  and  to  settle  its  affairs.  Such 
a  decree  works  an  immediate  dissolution  of  the  corporation  and 
destroys  its  capacity  to  earn  further  premiums  or  to  incur  fur- 
ther losses,  and  fixes  the  rights  of  all  parties  as  of  date  of  the 
decree. 

Same — Same — Same : 

Where  a  fire  loss  happened  on  the  day  after  the  date  of  a 
decree  appointing  a  receiver  for  the  company,  the  policyholder 
is  not  entitled  to  recover  the  amount  of  the  loss,  but  is  a  cred- 
itor of  the  corporation  only  to  the  extent  of  the  unearned  portion 
of  the  premium  paid  by  him. 

[Exceptions  to  petition  of  Intervener  sustained  below.  Re- 
versed on  appeal.  Here  reversed  and  judgment  of  dis- 
trict court  affirmed  against  intervener.] 

Michel,  Secretary  of  State,  v.   Southern  Ins.   Co.    (Tyler 
Canning  &  Picking  Co.,  Intervener)  (La.  S.  C.) : 
54  Southern  Reporter  (June  3.  1911)  1010. 

Foreign  Company — "Doing  Business'' — Statute: 

By  the  Act  of  March  11,  1901,  being  section  4798,  Bums 
1908,  it  is  provided  that  every  insurance  company  chartered  or 
incorporated  in  any  other  state,  and  doing  business  in  the  State 
of  Indiana,  shall  be  subject  to  the  process  of  the  courts  of  this 
State  in  any  action  founded  upon  any  claim  or  demand  of  any 
character  whatsoever,  held  or  asserted  against  said  company 
by  any  citizen  of  this  State,  and  process  against  said  company 
shall  be  served  in  the  manner  provided  by  existing  laws.  Held, 
That  a  foreign  company  writing  insurance  in  the  State,  although 
it  was  not  licensed  to  do  business  in  the  State  and  maintained 
no  office  therein,  was  doing  business  within  the  State  within 
the  meaning  of  the  law. 

Same — Service  of  Process — "Agent": 

Sec.  4102,  Burns*  Rev.  St.  of  Ind,  1908,  provides:  "Any  person 
who  shall  directly  or  indirectly  receive  or  transmit  money  or 
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other  valuable  things  to  or  for  the  use  of  such  corporations  or 
who  shall  in  any  manner  make  or  cause  to  be  made  any  con- 
tract, or  transact  any  business  for  or  on  account  of  such  foreign 
corporations,  shall  be  deemed  an  agent  of  such  corpora- 
tion." The  evidence  showed  that  one  Van  Diense  had  sent  about 
forty  applications  to  defendant,  an  unauthorized  foreign  com- 
pany; that  these  applications  were  accepted  by  defendant  and 
that  the  policies  were  delivered  by  him,  the  premiums  collected 
and  a  commission  retained  with  the  knowledge  and  approval  of 
the  defendant.  Held,  That  Van  Diense  was  the  agent  of  the  com- 
pany within  the  meaning  of  Sec.  4102,  defining  agency,  and  that 
service  of  summons  on  him  as  agent  was  sufficient  to  confer 
jurisdiction. 

[Judgment  quashing:  summons  and  dismlsslngr  complaint  be- 
low.    Here  reversed  against  company.] 

McCord  V.  Illinois  Nat.  Fire  Ins.  Co.  of  Springfield,  et  al. 
(Ind.  App.): 

94  Northeastern  Reporter  (June  6,  1911)  1053. 

Action  on  Policy — Burden  of  Proof: 

The  onus  probandl  lies  with  an  insurance  company,  seek- 
ing to  escape  the  obligations  of  a  policy  whose  terms  were  writ- 
ten by  it;  and,  under  the  rule  that  the  conflicting  testimony  of 
witnesses  of  equal  veracity  will  be  disregarded,  the  defendant 
has  failed  to  sustain  this  burden. 

Policy — Increase  of  Hazard — Inspection: 

While  the  rule  is  well  established  that  the  increase  of  the 
hazard  by  means  within  the  control  of  the  insured  may  cancel 
the  policy,  still  an  insurance  agent,  making  an  inspection  of 
premises  and  seeing  conditions  that  might  increase  the  hazards, 
must  instruct  the  insured  in  regard  to  these  things. 

Same — Same — Opinion   of   Inspector — Estoppel: 

An  applicant  for  insurance,  inquiring  of  the  agent  who 
secured  the  application  and  who  visited  the  applicant's  premises 
for  the  purpose  of  inspecting  the  risk,  has  a  right  to  rely  upon 
the  answer  of  such  agent  that  the  doing  of  a  certain  thing  was 
not  increasing  the  hazard  within  the  meaning  of  the  r'>licy. 

[Judg^ment  for  plaintiff  below.  Here  afilrmed  against  company.] 
Mongeau  v.  Liverpool  &  L.  &  G.  Ins.  Co.  (La.  S.  C): 
55  Southern  Reporter  (June  10,  1911)  6. 

Policy— "Total  Loss": 

Where  loss  by  fire  is  partial,  but  the  injury  by  fire  has 
rendered  the  building  unfit  for  use  for  the  purpose  for  which 
it  was  constructed,  and  there  are  ordinances  or  there  is  a  law 
prohibiting  its  reconstruction,  the  loss  In  such  cases  is  a  total 
loss. 

Same— Limitation  of  Liability— Statute: 

The  policy  stipulated:  "This  company  shall  not  be  liable, 
beyond  the  actual  value  destroyed  by  fire,  for  loss  occasioned 
by  ordinance  or  law  regulating  construction  or  repair  of  build- 


Digitized  by  VjOOQIC 


1911.]  FIRE  INSURANCE.  97 

ingm"  The  Insurance  was  for  12,600.  The  property  was  worth 
about  $3,500.  The  damage  inflicted  by  fire  was  about  $1,400. 
The  building  was  a  frame  building,  within  the  fire  limits  of 
the  city  of  Jackson.  The  insured  was  prohibited  from  recon- 
structing the  building  by  the  ordinances  of  the  city  governing 
the  repair  and  construction  of  buildings  within  the  said  fire 
limits.  Held,  That  by  reason  of  Sec.  2592  of  the  Miss.  Code  of 
1906,  prohibiting  an  insurance  company  from  densring  values 
fixed,  in  its  policy,  the  provision  of  the  policy  was  void. 

[Judgment  for  plaintiff  below.     Here  affirmed  a^lnst  com- 
pany.] 

Palatine  Ins.  Co.,  Ltd.,  v.  Nunn.  (Miss.  S.  C.) : 

55  Southern  Reporter  (June  10,  1911)  44. 


Policy — Renewal — Parol  Contract — Validity: 

A  recovery  can  be  had  in  an  action  for  a  breach  of  a  parol 
agreement  to  insure,  made  prior  to  the  expiration  of  the  original 
policy  by  an  authorized  agent. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Boos  V.  Aetna  Ins.  Co.  (N.  D.  S.  C.) : 

132  Northwestern  Reporter  (August  11,  1911)   222. 


Action  on   Policy — Issues — Evidence: 

In  an  action  on  a  fire  policy  there  was  no  proof  that  there 
was  a  fire,  no  proof  of  the  plaintiff's  loss,  and  no  proof  of  the 
amount  of  insurance  on  the  property.  All  of  these  facts  were 
denied  by  the  answer.  The  plaintiff  offered  in  evidence  an  in- 
strument executed  by  an  attorney  in  fact  of  the  underwriters, 
subsequent  to  the  commencement  of  the  action,  adjusting  the 
amount  of  plaintiff's  claims  and  agreeing  to  make  payment 
thereof  in  certain  specified  installments.  Held,  That  the  instru- 
ment sought  to  be  introduced  in  evidence  by  the  plaintiff  was 
entirely  insufficient  to  prove  the  facts  at  issue  that  a  fire  had 
destroyed  the  plaintiff's  property  which  was  covered  by  policy 
of  insurance  or  that  any  liability  existed  under  the  policy. 

Same — Same — Same: 

In  an  action  on  a  fire  policy,  the  issues  were  whether  a  fire 
occuned,  and  whether  proof  of  the  amount  of  loss  and  of  the 
amount  of  insurance  was  furnished.  The  plaintiff  offered  in  evi- 
dence an  instrument  executed  by  an  attorney  in  fact  of  an  in- 
surer, subsequent  to  the  commencement  of  the  action  adjusting 
insured's  claim  against  insurer,  at  a  specified  amount  payable 
in  installments,  subject  to  the  right  of  insured  to  sue  on  non- 
payment of  the  claim  as  specified,  and  stipulating  that  the  in- 
strument should  not  prejudice  any  of  the  rights  of  insured  to 
prosecute  existing  actions,  did  not  prove  the  fact  of  loss  and 
proof  thereof  essential  to  a  recovery. 

[Judgment  dismissing  complaint  below.     Here  affirmed.] 
Hammond  Packing  Co.  v.  Howey  (N.  Y.  S.  C,  App.  Div.) : 

129  New  Yoric  Supplement  (July  17,  1911)   1062. 
1911-7 
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Broker — Failure    to    Procure    Insurance — Personal    Liability    to 

Principal: 

An  insurance  broker  caused  two  policies  to  be  issued  on 
the  property  of  one  Duncan.  Before  the  expiration  of  the  poli- 
cies, the  insurance  company  became  insolvent  and  suspended 
business.  Some  time  after  that,  but  befofe  the  time  for  the 
policies  to  expire,'  Duncan  requested  that  they  be  renewed, 
which  the  broker  promised  to  do.  At  the  time  of  this  transac- 
tion the  broker  knew  of  the  company's  insolvency  but  gave  no 
information  thereof  to  Duncan,  who  was  ignorant  of  the  fact. 
Held,  That  the  contract  to  renew  through  parol,  was  binding  on 
the  broker  and  his  failure  to  notify  Duncan  of  the  company's 
insolvency,  or  procure  reinsurance,  made  him  liable  for  Dun- 
can's loss.  By  virtue  of  said  contract,  the  broker  became  the 
agent  of  Duncan  in  relation  to  said  matter,  and  Duncan  had  the 
right  to  rely  upoh  the  broker  attending  to  it  for  him. 

[Judgment  for  plaintiff  below.      Here  affirmed  against  broker.] 
Diamond  v.  Duncan  (Tex.  C.  0.  A.) : 

138   Southwestern   Reporter   (July  19,   1911)    429. 

Action  on  Policy— Non-Payment — Pleading: 

In  an  action  on  a  policy,  an  allegation  that  the  company 
neglected  and  refused  to  pay  the  loss  is  a  sufficient  allegation  of 
non-payment. 

Same — Time  of  Payment — Pleading: 

The  company  denied  that  any  amount  became  due  and  pay- 
able under  the  policy  sued  on  on  the  date  alleged  by  insured,  or 
at  any  other  time.  Held,  That  this  denial  raised  an  issue  as  to 
the  time   when  the  loss  was  payable  under  the  policy. 

Same — Same — Waiver: 

Insured  contended  that  the  condition  of  the  policy  as  to  the 
time  of  payment  was  waived  by  reason  of  the  action  of  defend- 
ant in  refusing  payment  on  the  ground  that  plaintiff  was  not  the 
owner  of  the  premises  and  possessed  no  insurable  interest 
therein  and  for  the  further  reason  that  by  its  answer  it  denied 
liability  generally.  Held,  That  such  a  denial  of  liability,  either 
before  or  after  suit,  did  not  amount  to  a  waiver  of  the  time  fixed 
for  the  payment  of  the  loss. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Irwin  v.  Insurance  Company  of  North  America   (Cal.  D. 
C.  A.) : 

116  Pacific  Reporter   (July  24,  1911)    294. 

Mutual  Company — By-Laws — Remedies: 

The  by-laws  of  the  company  provided  for  the  submission  of 
claims  to  a  board  of  arbitration,  and  provided  that  "no  suit  at 
law  or  In  equity  shall  be  commenced  or  maintained  by  any  loser 
or  the  company  to  determine  the  justice  of  the  claim,"  until 
such  board  of  arbitration  had  decided  as  to  the  validity  of  the 
claim.     Held,  That  such  by-laws  were  not  in  contravention  of 
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section  10  of  Mich,  laws  1895,  under  which  the  company  was  In- 
corporated, which  section  provides  that  suit  at  law  may  be  pros- 
ecuted and  maintained  by  any  member  against  such  corporation 
for  claims  which  may  have  accrued,  if  payments  are  withheld 
more  than  60  days  after  such  claims  shall  become  due  and 
were  not  invalid  as  ousting  the  courts  of  jurisdiction. 

Same — Same — Same: 

Members  of  a  voluntary  society  may  set  up  a  tribunal  to 

adjust  the  differences  that  arise  between  the  association  and  its 

members,  and  make  its  decision  final  in  the  absence  of  bad  faith 

or  a  refusal  to  act  or  to  pay  after  an  adjudication  has  taken 

place. 

[Writ  of  mandamus  granted   directing   approval   of   articles   of 
association.] 

Patrons  Mut.  Fire  Ins.  Co.  of  Mich.  Ltd.  v.  Attorney  Gen- 
eral (Mich.  S.  C.) : 

131  Northwestern  Reporter   (July  28,   1911)    1119. 

Annotation — Fire  Insurance  as  a  Business  Affected  by  a  Public 
Interest: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
State  of  New  Jersey  ex  rel.  Robert  H.  McCarter,  Attorney  Gen- 
eral V.  Firemen's  Ins.  Co.,  heretofore  reported  in  22  Insurance 
Digest  76. 

29  Lawyers'  Reports  Annotated   (N.  S.)   1195. 

Annotation — Effect  of  Discharge  of  Person  Primarily  Liable  for 
Loss  of  Insured  Property,  or  of  a  Contractural  Provision  Giv- 
ing Him  Benefit  of  Insurance,  upon  Insured's  Right  of  Action 
against  Insurer: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Brown  v.  Vermont  Mutual  Life  Insurance  Company,  heretofore 

reported  in  23  Insurance  Digest  33. 

29  Lawyers*  Reports  Annotated   (N.  S.)      698. 

Policy — Vacancy-^Enforced  Absence  Due  to  High  Water: 

A  house  insured  by  the  owner  was  leased  and  occupied  by 
the  tenant  and  his  family.  The  house  was  located  on  land  sub- 
ject to  overflow,  and  about  the  1st  of  the  month  in  which  the 
fire  occurred  the  water  overflowed  the  land  on  which  the  house 
was  located  and  rose  to  the  windows  of  the  house,  compelling 
the  tenant  to  move  his  family  to  another  house,  together  with 
some  of  his  household  goods,  the  remainder  of  which  he  placed 
on  a  scaffold  in  the  house.  After  the  waters  receded  and  about 
two  days  before  the  fire  occurred,  the  tenant  took  down  the 
scaffolding,  cleaned  the  house,  and  built  a  fire  to  dry  it  out 
preparatory  to  moving  his  family  back,  and  the  house  was  burned 
before  the  tenant  and  his  family  re-entered  the  house.  Held. 
That  the  enforced  absence  of  the  tenant  was  not  a  breach  of  the 
conditions  of  the  policy  which  provided  that,  if  the  premises 
shall  become  vacant,  unoccupied,  or  uninhabited  without  written 
consent  of  the  company,  the  policy  shall  be  void. 
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Same^Proofs  of  Loss— Waiver: 

Denial  of  liability  waives  proofs  of  loss;  likewise,  the  inter- 
position of  several  matters  of  defense,  without  specifying  as  a 
defense  the  failure  to  present  proofs  of  loss. 
[Judgment  for  plaintiff.] 
Gash  V.  Home  Ins.  Co.  of  N.  T.  (IlL  A.  C.) : 

163  HI.  App.  31. 

Action  against  Wrong-Doer — Parties: 

Where  a  loss  by  fire  is  occasioned  to  insured  property  by  a 
wrong-doer  and  the  loss  exceeds  the  amount  of  insurance,  the 
insured  owner  is  the  only  proper  party  to  recover  damages  from 
the  wrong-doer. 

Same — Subrogation — ^Action  by  Insured — Intervention: 

Where  fire  was  caused  by  wrong-doer  and  the  loss  exceeded 
the  amount  of  the  insurance,  if  the  insured  brings  an  action  for 
the  recovery  of  the  loss  from  the  wrong-doer  and  the  insurance 
company  is  informed  of  the  pendency  of  the  action,  that  the 
Insured  does  not  wish  to  represent  the  interests  of  the  insur- 
ance company  and  that  there  is  talk  of  a  settlement  between 
the  insured  and  the  wrong-doer,  It  is  the  duty  of  such  company 
to  intervene  in  the  action  and  protect  its  own  interests. 

[Judgment   for   defendant   below.     Here   affirmed  against   com- 
pany.] 
Shawnee  Fire  Ins.  Co.  v.  Cosgrove  et  al.  (Kan.  S.  C.) : 
116  Pacific  Reporter  (August  14,  1911)  819. 

Policy — ^Three-Fourths  Value  Clause — Statute: 

Section  7030  Mo.  Rev.  St.  1909  provides:  "No  company  shall 
take  a  risk  on  any  property  in  this  State  at  a  ratio  greater  than 
three-fourths  of  the  value  of  the  property  insured,  and  when 
taken,  its  value  shall  not  be  questioned  in  any  proceeding." 
Heldr  That  whether  the  risk  be  one  covering  real  or  personal 
property,  the  statute  intends  that  when  issued  the  insurance 
policy  shall  not  provide  indemnity  in  excess  of  three-fourths  of 
the  value  of  the  property,  but  that  when  the  policy  is  issued  the 
parties  are  presumed  to  have  obeyed  the  law,  and.  thereafter  are 
estopped  from  showing  that  in  fact  the  insurance  was  in  excess 
of  the  statutory  limit.  Where  the  subject  of  insurance  is  cov- 
ered by  more  than  one  policy  the  statutory  three-fourths  rule 
contemplates  that  the  total  insurance  shall  not  exceed  three- 
fourths  of  the  value  of  the  property.  However,  the  statute  ren- 
ders the  policy  on  chattels  valued  only  in  so  far  as  it  precludes 
the  company  from  denying  their  values,  as  mentioned  when  the 
insurance  was  written,  and  does  not  prevent  proof  of  a  different 
value  at  the  time  of  loss. 

Same — Same — Co-Insurance  Clause: 

Section  7023  Mo.  Rev.  St.  1909.  prohibiting  insurance  com- 
panies from  requiring  an  insured  to  become  a  coinsurer,  does  not 
conflict  with  Section  7030,  prohibiting  the  making  of  insurance  in 
excess  of  three-fourths  of  the  value  of  the  property  insured.  Sec- 
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tion  7023  was  intended  to  suppress  the  evil  practice  of  some  in- 
surance companies  of  compelling  the  insured  to  insure  his  prop- 
erty up  to  a  high  percentage  of  its  value,  on  pain  of  being  held  as 
an  insurer  himself  to  the  amount  the  insurance  actually  carried 
by  him  was  in  defect  of  the  amount  his  policy  required  him  to 
carry.  The  statute  was  not  intended  to  impinge  on  the  salutary 
'  three-fourths  rule  pronounced  in  Section  7030,  nor  to  prevent  the 
parties  from  contracting  in  a  way  to  give  practical  effect  to  the 
spirit  of  that  rule.  « 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Surface  v.  Northwestern  Nat.  Ins.  Co.  (Kansas  City  C.  A.) : 
139  Southwestern  Reporter  (Augrust  16,  1911)  262; 
40  Insurance  Law  Journal  (September,  1911)   1798. 

Policy — Waiver — Expression  of  Intention  to  Ignore  Provision: 

The  expression  by  the  assured  of  an  unexecuted  intention  to 
ignore  a  contract  stipulation  at  some  indefinite  time  imposes  no 
obligation  on  the  company  to  dissent,  and  consequently  such  fact 
of  itself  will  not  suffice  as  the  foundation  of  a  claim  that  the 
company  waived  the  stipulation. 

Same — Same — Retention  of  Premiums: 

The  condition  of  a  policy  forfeiting  the  contract  if  other  in- 
surance is  procured  is  waived,  where  the  company,  with  full 
knowledge  of  the  true  facts  relating  to  other  insurance,  collected 
and  retained  the  premium  of  plaintiff  and  then  delivered  the 
policy. 

Same — Three-Fourths  Value  Clause — Estoppel: 

Section  7030  Rev.  St.  Mo.  1909  prohibits  the  insurance  of 
property  in  excess  of  three-fourths  of  its  value.  Held,  That  by 
issuing  its  policy  the  defendant  was  estopped  from  afterwards 
asserting  that  the  total  insurance  exceeded  seventy-five  per  cent, 
of  the  value  of  the  policy. 

Same — "Total  Loss" — Construction: 

The  term  "total  loss"  does  not  mean  an  entire  destruction 
of  the  property  insured,  but  such  a  destruction  as  would  render 
the  property  insured  of  no  value  for  the  purpose  for  which  it 
was  used  or  intended  to  be  used  at  the  time  the  policy  was  is- 
sued and  the  fire  occurred. 

Action  on  Policy — Penalty — Statute — "Vexatious"  Refusal: 

Section  7068  Rev  St.  Mo.  provides  that,  "If  it  appear  from  the 
evidence  that  such  company  has  vexatlously  refused  to  pay  such 
loss,  the  court  or  jury  may  ♦  ♦  •  allow  the  plaintiff  dam- 
ages." Held,  That  insured  was  not  required  to  introduce  affirm- 
ative proof  that  the  refusal  was  vexatious.  If,  from  all  the  facts 
and  circumstances  in  evidence,  a  reasonable  inference  might  be 
drawn  that  the  refusal  was  vexatious,  i.  e.,  without  reasonable 
cause,  it  was  within  the  province  of  the  jury  to  allow  the  pen- 
alty. 
Same — Same — Same^ — Same: 

Where  there  was  evidence  convincingly  tending  to  show  that 
the  property  was  not  wholly  destroyed,  as  insured  had  claimed. 
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the  company  was  justified  in  refusing  to  pay  the  claim,  and  was 

therefore  not  liable  for  damages  for  a  vexatious  refusal  to  pay. 

[Judgment  for  plain  tifT  below.     Here  affirmed  against  company, 
on  condition  of  remittitur.] 

Rogers  v.  Connecticut  Fire  Ins.  Co.  of  Hartford  (Kansas 
City  C.  A.) : 

139   Southwestern  Reporter    (August  16.   1911)    265; 
40  Insurance  Law  Journal   (September,  1911)    1776. 

Assignment  of  Mortgage^Scope  of  Operation: 

Where  the  writing  which  assigns  a  mortgage  does  not.  In 
terms,  transfer  the  policy  of  insurance  held  by  the  mortgagee, 
and  neither  party  intending  that  it  should,  a  contract  different 
from  that  made  by  the  written  agreement  cannot  be  read  into  it 
to  give  it  a  more  extensive  meaning  than  that  expressed. 

Same — Rights  of  Assignee — Insurance  Proceeds: 

When  a  mortgagee,  holding  as  collateral  a  policy  against  a 
fire  loss  with  a  mortgagee  clause  attached,  sells  and  disposes  of 
his  mortgage  for  full  value,  he  cannot  recover  for  a  fire  loss 
which  happened  before  the  transfer,  as  he  has  no  interest  to  be 
made  good,  and  his  subsequent  transfer  of  his  rights  under  his 
policy  to  a  third  party  passes  nothing,  for  he  has  nothing  to 
transfer. 

[Judgment    for    company    below.      Here    affirmed    In    favor    of 
company.] 

Kupfersmith  et  al.  v.  Delaware  Ins.  Co.  (N.  J.  S.  C.  E.)  : 

80   Atlantic  Reporter   (August  17.   1911)    561. 

Policy — Change  of  Ownership^Vold  Deed: 

Where  a  policy  of  fire  insurance  provides  that,  "This  entire 
policy,  unless  otherwise  provided  by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void,  ♦  ♦  •  if  any  change,  other 
than  by  death  of  an  insured,  take  place  in  the  interest,  title,  or 
possession  of  the  subject  of  the  insurance  (except  change  of  oc- 
cupants without  increase  of  hazard),  whether  by  legal  process  or 
judgment,  or  by  voluntary  act  of  the  insured  or  otherwise,"  and 
after  the  issuance  of  the  policy  a  deed  is  made  by  the  insurer  to 
his  creditor  to  secure  a  debt,  without  the  agreement  referred  to 
above  being  indorsed  on  or  added  to  the  policy,  such  deed  does 
not  vitiate  the  policy,  if  the  deed  is  void  for  usury. 

[Judgment  for  plaintiff  below.      Here    affirmed    aguinst    com- 
pany.] 

Athens  Mut.  Ins.  Co.  v.  Evans  (Ga.  S.  C.) : 

71  Southeastern  Reporter  (August  19,  1911)   892. 

Policy — Ownership — Knowledge  of  Agent — Estoppel: 

The  insured  applied  to  one  who  was  the  agent  of  an  insur- 
ance company  for  a  policy  of  fire  insurance  on  their  plant,  fix- 
tures, etc.,  stating  to  the  agent  that  the  insured  premises  were 
located  on  leased  ground,  owned  by  a  third  person.  The  agent 
applied  to  stated  that  he  would  be  glad  "to  write  the  insurance," 
and,  after  examining  the  property,  stated  that  "any  policy  he 
issued  would  be  all  right"     This  agent,  after  "consulting"  the 
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agent  of  the  company  issuing  the  policy,  "made  out  slips  for  this 
particular  policy."  The  latter  agent  countersigned  and  issued 
the  policy  and  delivered  it  to  the  first  named  agent,  who,  in  turn, 
delivered  it  to  the  assured  and  received  from  them  payment  of 
the  premium,  commissions  on  which  were  divided  between  the 
two  agents.  The  agent  dealing  directly  with  the  assured  did  not 
communicate  to  the  agent  issuing  the  policy  the  information 
given  by  the  assured  with  respect  to  the  title  of  the  land  on 
which  the  Insured  property  was  located.  The  member  of  the 
firm,  who  in  behalf  of  the  firm  made  the  application  for  insur- 
ance, paid  the  premiums  and  received  the  policy,  testified  he  did 
not  know  until  the  fire  occurred  that  the  latter  agent  was  the 
agent  of  the  company  issuing  the  policy,  or  had  any  connection 
with  the  issuance  of  the  policy.  The  policy,  when  delivered,  had 
on  it  a  "paster,"  on  which  was  printed  the  name  and  address  of 
the  agent  to  whom  the  assured  made  application,  and  the  words, 
"Insurance,  Fire,"  etc.,  though  such  paster  was  not  on  the  policy 
when  it  was  delivered  to  such  agent.  The  commission  allowed 
agents  on  the  policy  was  divided  between  the  agents  counter- 
signing it  and  the  agent  of  the  other  company,  to  whom  it  was 
delivered,  who  delivered  it  to  the  assured.  It  was  usual  between 
the  agents  representing  the  defendant  and  the  other  agent  to  do 
so.  No  agent  of  the  company  issuing  the  policy  inspected  the 
property.  The  agent  of  this  company,  after  the  fire,  offered  to 
return  to  the  assured  the  premium  paid  by  the  latter,  and  it  was 
refused.  After  loss,  the  assured  brought  suit  on  the  policy, 
which  the  company  defended  on  the  ground  that  there  had  been 
a  breach  of  the  stipulation  of  the  policy  that  "this  entire  policy, 
unless  otherwise  provided  by  agreement,  indorsed  hereon  or 
added  hereto,  shall  be  void,  *  ♦  ♦  if  the  interest  of  the  in- 
sured be  other  than  unconditional  and  sole  ownership,  or  if  the 
subject  of  insurance  be  a  building  on  ground  not  owned  by  the 
insured  in  fee  simple."  Held,  That,  under  the  facts  stated,  the 
agent  who  received  the  application  and  delivered  the  policy  was 
an  agent  of  the  company,  and  the  knowledge  of  such  agent,  at 
the  time  of  the  issuance  of  the  policy,  of  the  status  of  the  title 
to  the  ground  on  which  the  insured  building  was  located,  was 
imputable  to  the  company  and  estopped  it  from  claiming  a  for- 
feiture of  the  policy  on  account  of  a  breach  of  its  conditions  re- 
specting the  ownership  of  the  property. 

[Judgment  for  plaintiff  below.     Here  aflBrmed  agrainst  company.] 
Atlanta  Home  Ins.  Co.  v.  Smith  et  al.  (Ga.  S.  C.) : 

71    Southeastern    Reporter     (August  19,  1911)   902; 

40   Insurance   Law   Journal    (September,   1911)    1769. 

Policy — Proceedings  after  Loss — Rights  of  Mortgagee: 

The  stipulations  of  the  standard  policy,  which  relate  to  pro- 
ceedings after  the  liability  of  the  company  has  accrued  through 
fire  do  not  apply  to  a  mortgagee. 

[Demurrer  to  complaint  sustained  below.  Reversed  on  appeal. 
140  App.  Div.  557.  125  N.  Y.  Supp.  374.  Here  Judgment 
of  appellate  division  affirmed.] 

Heilbnin  v.  German  Alliance  Ins.  Co.  (N.  Y.  C.  A.) : 

95  Northeastern  Reporter  (August  22,  1911)  823; 

40   Insurance   Law   Journal    (September,    1911)    1705. 
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Principal  and  Agent — Act  of  Agent  l88ulng  Policy  to  Hinnself— 
Liability  of  Connpany: 

An  agent  with  authority  to  issue  policies  cannot  issue  a  pol- 
icy to  himself  on  his  own  property  and  bind  the  company,  unless 
the  company  has  knowledge  of  and  ratifies  such  act 

Sanne — Unauthorized  Acts  of  Agents — Rights  of  Third  Persons: 

A  third  person  dealing  with  an  agent  assuming  to  act  for 
his  principal  and  at  the  time  knows  the  limitations  of  the  agent's 
authority,  the  former  takes  nothing  by  any  act  of  the  agent  in 
excess  of  that  authority. 

Same — Same — Same : 

The  mortgagor,  who  was  an  agent  of  the  defendant  company, 
with  authority  to  issue  policies,  issued  a  policy  on  his  own  prop- 
erty, to  which  policy  was  attached  a  **standard  mortgagee  clause'* 
making  the  loss,  if  any,  payable  to  the  mortgagee  as  her  interest 
might  appear.      The  mortgagee  knew  that  the  mortgagor  was 
an  agent  of  the  company  and  that  he  was  providing  a  security 
for  the  debt  out  of  the  funds  of  the  company.     Held,  That  the 
mortgagee  was  charged  with  knowledge  that  the  mortgagor  was 
without  authority  to  bind  the  company  by  the  issuance  of  a  pol- 
icy on  his  own  property,  and  was  not  entitled  to  recover  unless 
she  could  show  that  the  company  ratified  the  acts  of  the  agent. 
[Judgment  for  company  below.    Here  affirmed  against  company.] 
Salene  v.  Queen  City  Fire  Iris.  Co.  (Ore.  S.  C.) :  » 
116  Pacific  Reporter  (August  28,  1911)  1114. 


Policy — Rule  of  Construction: 

Contracts  of  insurance  are  to  be  construed  most  strongly  in 
favor  of  the  insured. 

Same — Risl< — Description : 

The  language  of  the  policy,  being  chosen  by  the  insurer,  it 
should  be  construed,  if  practicable,  so  as  to  cover  the  subject- 
matter  intended  to  be  covered.  A  portion  of  the  description 
which  is  false  may  be  disregarded,  if  enough  remains  to  identify 
the  property. 

Same — Same — Same — Parol   Evidence: 

Parol  evidence  is  not  admissible  to  extend  the  terms  of  the 
policy  so  as  to  cover  property  not  intended  in  the  description, 
"but  it  may  be  received  for  the  purpose  of  applying  the  descrip- 
tion to  the  property  intended  to  be  described." 

Same — Same — Same: 

Error  in  the  description  in  a  fire  policy  of  the  Insured  prop- 
erty as  being  in  Section,  11,  instead  of  Section  2,  will  not  vitiate 
the  policy,  where  there  Is  sufficient  in  it  pointing  out  the  insured 
property  to  authorize  parol  evidence  identifying  it  with  that  de- 
stroyed, and  it  appears  that  Section  2  adjoined  Section  11  on  the 
north,  though  the  policy  provides  that  it  shall  be  void  if  insured 
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has  misrepresented  any  material  fact  or  circumstance  concern- 
ing the  subject-matter. 

[Judgrment    for   plaintiff    below.    Here   affirmed    against    com- 
pany.] 

Shivers  v.  Farmers*  Mut  Fire  Ins.  Co.  (Miss.  S.  C.) : 
55  Southern  Reporter    (August  29,   1911)    965; 
40   Insurance  Law  Journal    (September,   1911),   1706. 

Action  on  Policy — Cancellation — Question  for  Jury: 

The  testimony  on  behalf  of  the  company  was  to  the  effect 
that  the  policy  had  been  cancelled  and  a  complete  settlement 
had,  some  ten  or  twelve  days  before  the  loss,  been  made.  The 
evidence  offered  by  the  insured  shows  that  the  policy  was  not 
surrendered  for  cancellation,  but  was  in  force  at  the  time  of  the 
fire;  and  in  order  to  account  for  the  fact  that  the  policy  was  in 
possession  of  the  agent  of  the  company  at  the  time  of  the  fire, 
insured's  daughter  testified  that  soon  after  the  policy  was  de- 
livered she  took  the  same,  by  direction  of  her  father,  to  place 
it  in  a  bank  for  safe-keeping;  that  while  on  her  way  to  the  bank 
she  called  at  the  office  of  the  agent  to  make  a  collection  from 
him,  and  there  by  mistake  left  the  policy,  where  it  remained 
until  after  this  action  was  begun.  There  was  a  direct  conflict 
in  the  evidence  upon  the  question  of  the  cancellation  of  the  pol- 
icy. Held,  That  whether  the  policy  had  been  cancelled  before 
the  fire  was  a  question  for  the  jury. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Naslund  v.  Svea  Ins.  Co.  (Wash.  S.  C.) : 

117   Pacific  Reporter  (September  4,  1911)  264. 

Action  on  Policy — False  Swearing — Question  for  Jury: 

The  policy  stipulated:  "This  entire  policy  shall  be  void  in 
case  of  any  fraud  or  false  swearing  by  the  Insured  touching  any 
matter  relating  to  this  insurance,  or  the  subject  thereof,  whether 
before  or  after  a  loss."  Held,  That  whether  the  insured  had 
forfeited  its  rights  under  the  policy  by  reason  of  a  violation  of 
this  provision  in  the  policy  was  inference  to  be  derived  from 
the  evidence  in  the  case.  Th^  jury  was  the  only  tribunal  under 
the  law  who  could  apply  the  evidence  and  draw  such  inference. 
The  insured  property  had  been  entirely  destroyed.  The  task 
upon  the  insured  was  to  reconstruct  the  destroyed  property  and 
put  a  valuation  upon  it  The  policy  required  it  to  do  this.  Of 
course,  it  must  be  done  in  good  faith,  but  there  is  a  certain  de- 
gree of  exaggeration  admissible  without  incurring  a  forfeiture, 
and  honest  mistakes  may  be  made  likewise  without  incurring  a 
forfeiture.  The  insured  enlisted  the  services  of  an  expert  ad- 
juster to  render  assistance  in  formulating  the  proofs  of  loss. 
Whether  overvaluation  was  within  the  reasonable  limits  of  per- 
missive exaggeration,  on  the  one  hand,  or  fraudulent,  on  the 
other,  and  whether  any  erronpous  inclusion  of  property  was  a 
mistake,  on  the  one  hand,  or  false  and  fraudulent,  on  the  other, 
are  all  questions  for  the  jury  to  determine. 

Policy — Location  of  Risk — Limitation  on  Authority  of  Agent: 

The  defendant  constituted  W.  F.  Henry  its  agent,  "with  full 
power  to  receive  proposals  for  insurance  against  loss  or  dam- 
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age  by  fire  in  Warren  county,  Pennsylvania,  and  vicinity,  to  re- 
ceive moneys,  and  to  countersign,  renew  and  consent  to  the 
transfer  of  policies  of  insurance  signed  by  the  president  and  at- 
tested by  the  secretary  of  the  said  Granite  State  Fire  Insurance 
Company,  subject  to  the  rules  and  regulations  of  said  company, 
and  to  such  further  instructions  as  may  from  time  to  time  be 
given  by  its  officers."  It  appears  that  the  defendant  company 
put  him  in  possession  of  the  policy  of  insurance  in  this  case,  duly 
signed  by  its  president  and  secretary.  The  policy  contains  this 
provision:  "This  policy  shall  not  be  valid  until  countersigned  by 
the  duly  authorized  agent  of  the  company  at  Warren,  Fa."  The 
policy  was  countersigned  by  W.  F.  Henry,  agent,  and  delivered 
to  the  insured.  There  was  no  actual  knowledge  of  the  insured 
that  there  was  a  limitation  of  locality  in  the  authority  of  W.  F. 
Henry  to  act  for  the  defendant.  Held,  That  the  defendant  hav- 
ing executed  a  contract  of  insurance  of  a  general  character,  both 
as  to  place  and  property,  and  having  constituted  W.  F.  Henry, 
its  agent,  to  issue  its  policy  by  placing  such  policy  in  his  hands 
to  be  used  by  him,  and  the  agent  thus  empowered  having  issued 
the  policy  in  suit  to  the  insured,  and  the  insured  being  without 
knowledge  of  any  limitation  of  the  authority  of  the  agent,  a  valid 
contract  of  insurance  was  thereby  made,  notwithstanding  any 
existing  limitation  of  authority  as  between  the  defendant  and  its 
agent. 

Same — Premi  u  m — Prepayment : 

Where  a  fire  insurance  policy  does  not  provide  that  it  shall 
not  be  effective  until  the  premium  is  paid,  the  contract  is  com- 
plete upon  delivery  of  the  policy. 

[Defendant's   motion    for   Judgment   now   obstante   verdlcto   de- 
nied.] 

Essington  Enamel  Co.  v.  Granite  State  Fire  Ins.  Co.  (Dela- 
ware Co.,  Pa.,  C.  P.) : 

68  The  Legal  Intelligencer  (September  29,  1911)  578. 

Action  on  Policy — Fall  of  Building — Burden  of  Proof: 

The  policy  stipulated:  "If  a  building  or  any  part  thereof 
fall,  except  as  the  result  of  fire,  all  insurance  by  this  policy  on 
such  building  or  its  contents  shall  immediately  cease."  Held^ 
That  the  burden  of  proof  was  on  the  defendant  to  prove  by  a 
preponderance  of  the  evidence  Its  contention  that  the  building 
had  fallen  before  the  fire. 

Same — Same — I  nstructlons : 

In  an  action  on  a  fire  policy,  providing  that  it  should  be 
void  if  any  part  of  the  building  fall  except  as  a  result  of  fire,  in 
which  defendant  claimed  that  a  substantial  part  fell  from  earth- 
quake before  the  insured  goods  were  attacked  by  fire,  the  court 
instructed  that  the  falling  wall  clause  should  not  be  literally  un- 
derstood, so  as  to  avoid  the  policy  if  a  minute  part  of  the  ma- 
terial in  the  building  fell,  but  that  it  meant  some  substantial 
part,  the  falling  of  which  "would  destroy  its  distinctive  charac- 
ter as  such,"  so  that  if  the  front  windows  or  part  of  the  front 
wall  fell,  but  the  building  was  substantially  standing  as  a  build- 
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ing  so  as  not  to  increase  the  risk  to  the  goods  by  fire,  and  was 
burned  in  that  condition,  the  clause  would  not  exempt  from  lia- 
bility. The  court  also  instructed  that  it  was  not  necessary  that 
the  building  as  a  whole  should  fall  to  avoid  the  policy,  but  only 
a  material  part,  and  that  if  a  part  fell,  and  by  reason  thereof  the 
contents  were  placed  in  a  condition  whereby  they  were  more 
readily  subject  to  fire  than  if  such  part  had  not  fallen,  the  policy 
was  void.  Held,  That  the  question  whether  a  substantial  part 
of  the  building  had  fallen  when  the  fire  attacked  the  goods  was 
correctly  submitted,  the  use  in  the  first  instruction  of  the  words 
"destroy  its  distinctive  character  as  such"  not  having  misled  the 
jury,  when  construed  with  the  other  instructions,  as  to  what 
would  constitute  a  substantial  part  of  the  building. 

Same — Same: 

A  provision  in  a  fire  policy  that  if  the  building  or  any  part 
thereof  fall,  except  as  a  result  of  fire,  all  insurance  on  the  build- 
ing or  contents  shall  cease,  releases  the- company  from  liability 
where  the  building  falls  as  a  structure  or  such  a  substantial  part 
thereof  falls  as  to  impair  its  usefulness  as  a  building,  and  leave 
the  remaining  part  subject  to  an  increased  fire  risk. 

Same — Same — Evidence : 

In  an  action  on  a  fire  policy,  which  made  the  policy  void  if 
any  part  of  the  building  fell  except  from  the  fire,  in  which  de- 
fendant claimed  that  a  material  part  fell  from  an  earthquake 
before  the  insured  goods  were  fired,  evidence  as  to  the  effect  of 
the  earthquake  upon  other  buildings  located  in  the  block  and  as 
to  the  condition  of  the  whole  block  after  the  earthquake  was 
properly  excluded,  in  the  absence  of  a  showing  that  the  con- 
struction of  the  other  buildings  was  substantially  similar  to  that 
of  the  building  containing  the  insured  goods,  and  that  the  force 
of  the  earthquake  was  practically  uniform. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Fountain  et  al.  v.  Connecticut  Fire  Ins.  Co.  (Cal.  D.  C.  A.) : 
117  Pacific  Reporter   (October  2,   1911)    630. 

Action  on  Policy — Fail  of  Building — Sufficiency  of  Evidence: 

The  policy  stipulated:  "If  the  building  or  any  part  thereof 
fall,  except  as  the  result  of  fire,  all  insurance  by  this  policy  on 
such  building  or  its  contents  shall  immediately  cease."  There 
was  evidence  showing  that  before  the  commencement  of  the  fire 
the  rear  wall  and  the  side  walls  of  the  building,  except  towards 
the  front,  were  not  materially  damaged,  although  there  is  evi- 
dence to  the  contrary.  As  to  the  second  story  front  wall,  there 
is  much  evidence  that  it  went  out  as  far  down  as  the  floor  of  the 
second  story,  and  that  the  front  part  of  the  roof  was  down  to 
this  floor,  slanting  back  to  where  it  was  not  disturbed.  Hel(L 
That  the  testimony  was  sufficient  to  show  that  a  substantial  part 
of  the  building  had  fallen  prior  to  the  fire. 

Same — Same — Instruction : 

An  Instruction.  "That,  in  order  for  the  insurer  to  be  exon- 
erated from  liability  under  the  'fallen  building'  clause  of  the  pol- 
icy, both  of  two  events  must  have  happened:     First,  a  material 
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or  substantial  part  of  the  building,  in  which  the  insured  goods 
were  contained,  must  have  fallen  from  a  cause  other  than  fire, 
i.  e.,  earthquake;  and,  second,  that  such  falling  must  have  oc- 
curred before  either  the  building  or  the  insured  goods,  contained 
therein,  had  been  attacked  by  fire,"  is  correct. 

Same — Same — Evidence : 

In  an  action  on  a  policy  excepting  liability  if  the  building  or 
any  part  thereof  fell,  except  from  fire,  in  which  defendant 
claimed  that  a  part  of  the  building  fell  from  an  earthquake  be- 
fore attacked  by  fire,  evidence  of  the  effect  of  the  earthquake 
on  other  buildings  was  properly  excluded. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Loomis  V.  Connecticut  Fire  Ins.  Co.  (Cal.  D.  C.  A.): 

117  Pacific  Reporter  (October  2,  1911)  642. 

Mortgagor    and     Mortgagee — Insurable     interest — Distribution — 

Subrogation: 

A  mortgagee  has  an  insurable  interest  in  the  mortgaged 
property,  and  may  insure  the  same  for  his  own  benefit.  In  the 
event  of  loss,  he  is  not  obliged  to  apply  the  insurance  money  to 
the  mortgaged  debt.  There  is  no  privity  between  the  mort- 
gagor and  the  insurance  company,  nor  between  the  mortgagor 
and  the  mortgagee,  as  to  the  contract  of  insurance.  The  mort- 
gagee pays  the  premium,  and  if  there  is  no  loss  by  fire  or  the 
mortgage  debt  is  paid,  he  cannot  recover  the  premium  so  paid 
from  the  mortgagor — he  must  lose  it.  Nor  can  the  mortgagor 
claim  any  benefit  under  the  policy,  which  is  a  collateral  contract 
with  which  he  has  no  concern.  The  insurance  is  for  the  benefit 
of  the  insured,  and  the  mortgagor,  in  case  of  loss,  cannot  claim 
the  benefit  of  the  contract  of  insurance  against  the  mortgagee  or 
the  insurance  company.  Tbe  court  is  also  of  the  opinion  that  if 
a  loss  occurs  and  the  insurance  company  pays  to  the  mortgagee 
on  his  policy,  it  is  subrogated  to  the  rights  of  the  mortgagee. 
Its  payment  of  the  debt  to  the  mortgagee  is  in  itself  a  transfer, 
or  operates  as  a  transfer  or  assignment  of  the  debt  or  claim  to 
it;  but  it  in  no  way  prejudices  or  afCects  the  claim  against  the 
mortgagor,  and  the  insurance  company  can  recover  the  same  from 
the  mortgagor. 

[Rule   for  Judgment   for  want   of  sufficient   affidavit  of  defense 

is  made  absolute.] 
Thomas's  Estate  v.  Curran  (Allegheny  Co.,  Pa.,  C.  P.) : 

68   The  Legal  Intelligencer    (October   6,   1911)    592. 

Policy — Ambiguity — Rule  of  Construction: 

Policies  of  insurance  are  construed  most  favorably  for  the 
insured  in  cases  of  doubt  or  uncertainty. 

Action  on  Policy — Ownershlp^Pleadlng: 

It  is  not  necessary  for  the  insured  to  allege  the  character 
of  title  or  interest  in  the  property  stated  in  the  policy  or  appli- 
cation; only  an  interest  in  the  property  to  the  amount  of  the 
plaintiff's  claim  need  be  set  up. 
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Same — Proofs  of  Lost — Sufficiency  of  Complaint: 

If  a  policy  sued  on  does  not  specify  a  time  limit  for  the 
making  of  proofs  or  the  character  of  such  proofs,  an  allegation 
in  the  declaration  is  sufficient  which  is  to  the  effect  that  the 
plaintifTs,  at  certain  specified  times,  delivered  to  the  company 
"as  particular  an  accounC  of  said  loss  and  damages  as  the  nature 
of  the  case  would  admit" 

Same — Pleadings — Proof: 

In  an  action  upon  a  fire  policy  the  plaintiff  is  only  required 
to  allege  and  prove  such  matters  as  appear  to  be  conditions 
precedent  in  the  policy.  If  the  application  contains  false  repre- 
sentations or  warranties  as  to  title,  or  other  matters,  the  com- 
pany, to  avail  of  such  a  defense,  must  plead  the  same  specially. 

Policy — Risic — Grain: 

Whether  what  is  known  as  "red  top  seed"  is  grain  within  the 
meaning  of  a  fire  insurance  policy  is  a  question  of  fact  to  be 
determined  by  the  Jury. 

[Judgment  for  plaintiff.] 

Coen  V.  Denver  Tp.  Mut  Fire  Ins.  Co.  (111.  App.) 
155  111.  App.  332. 

Policy — Renewal — Oral  Contract — Authority  of  Agent: 

The  commission  imder  which  the  local  agent  of  the  de- 
fendant company  was  acting  authorized  him  to  "issue  and  count- 
ersign" its  policies,  "to  renew  or  cancel  such  policies,  and  to 
assent  to  assignments  thereof  before  loss,  but  this  authority  is 
subject  to  the  terms  and  conditions  of  this  company's  printed 
policy  and  said  agents  acts  hereunder  are  not  to  be  in  contra- 
vention thereof,  or  to  operate  as  a  waiver  of  them."  The  policy 
stipulated  that  "no  officer,  agent  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provisions  or  conditions 
of  this  policy  except  such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  indorsed  hereon  or  added  hereto,  and 
as  to  such  provisions  and  conditions,  no  officer,  agent  or  repre- 
sentative shall  have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless  such  waiver,  if  any, 
shall  be  written  upon  or  attached  hereto,  nor  shall  any  privilege 
or  permission  affecting  the  insurance,  under  this  policy,  exist  or 
be  claimed  by  the  insured,  unless  so  written  or  attached." 
"This  policy  may  by  renewal  be  continued  under  the  original 
stipulations  in  consideration  of  premium  for  the  renewed  term." 
Held,  That  under  these  limitations  on  his  authority,  an  agent 
could  not  bind  the  company  by  making  an  oral  contract  of  in- 
surance renewing  a  policy  previously  issued  to  insured. 

Same — Same — Executory  Agreement: 

Prior  to  the  expiration  of  a  policy,  insured  called  defendant's 
agent  into  his  office  and  informed  such  agent  that  he  desired 
that  the  policy  be  renewed  immediately  upon  its  expiration. 
The  agent  agreed  to  renew  the  policy  as  requested.  Held,  That 
this  did  not  constitute  a  renewal  of  the  policy;  at  most,  it  was 
nothing  more  in  law  than  an  executory  agreement  to  renew  an 
existing  policy  upon  its  expiration  at  a  future  date. 
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Action  on  Policy — Oral  Contract  to  Renew — Estoppel: 

At  the  time  of  the  alleged  oral  agreement  to  renew,  insured 
held  a  policy,  which,  by  its  terms,  precluded  insured  from 
claiming  any  rights  or  privileges  other  than  those  written  on 
(or)  attached  to  the  policy.  In  answer  to  the  complaint  on  the 
alleged  renewal,  the  company  averred  that  the  above  provision 
of  the  policy  precluded  insured  from  claiming  any  rights  against 
the  company  other  than  endorsed  upon  the  policy,  and  that  an 
oral  agreement  to  renew  was  in  fraud  of  the  company's  rights, 
and  therefore  insured  was  estopped  to  set  up  the  oral  contract 
so  made.  Held,  That  the  estoppel  set  up  in  the  answer  was 
good  as  against  the  complaint 

Same — Complaint — Proof — Variance: 

Where  the  complaint  was  predicated  upon  an  oral  executed 
contract  of  insurance,  and  the  proof  showed  merely  an  execu- 
tory contract  to  renew  a  policy,  the  variance  was  fatal. 

Same — Non-Performance  of  Conditions  Precedents-Forfeiture: 

The  oral  agreement  to  renew  a  fire  policy,  sought  to  be  en- 
forced as  a  contract  of  insurance,  was  made  by  the  agent  with- 
out authority  and  without  the  company's  knowledge,  and  the 
terms  of  the  policy,  which  the  oral  agreement  contemplated, 
required  insured  to  submit  the  question  of  the  value  of  his  loss 
to  arbitrators,  and  to  give  immediate  written  notice  to  the  com- 
pany, and  provided  that  it  should  be  entitled  to  pro  rate  the 
loss  with  other  companies,  there  being  other  insurance,  and  for 
subrogation  to  insured's  rights  against  any  person  causing  the 
loss.  The  company  was  not  notified  of  the  loss  until  forty-two 
days  after  it  occurred.  Held,  That  having  failed  to  comply  with 
the  conditions  precedent  of  the  written  policy,  it  would  not  be 
equitable  to  specifically  enforce  the  oral  agreement  upon  which 
the  suit  was  instituted. 

Policy — Notice: 

Where  the  policy  required  notice  of  loss  to  be  given  to  the 
company,  notice  to  its  agent  was  not  sufficient. 

[Judgment   for   company   below.      Here   affirmed   in    favor   of 
company.] 

Caldwell  v.  Virginia  Fire  &  Marine  Ins.  fo.  (Tenh.  S.  C.) : 

139  Southwestern  Reporter  (September  6,  1911)  698. 

Action  on  Policy — Value — Evidence: 

The  company's  agent,  who  at  the  time  of  the  issuance  of  the 
policy,  examined  insured's  stock  of  drugs  and  estimated  their 
value,  was  not  a  competent  witness,  in  an  action  on  the  policy, 
to  establish  the  value  of  the  drugs,  where  it  did  not  appear  that 
he  had  special  knowledge  in  relation  thereto.  The  admission  of 
such  evidence,  however,  was  harmless,  where  the  valuation  by 
the  witness  had  but  little  bearing  on  the  worth  of  the  stock 
destroyed  by  the  fire. 

Same — Same — Same : 

Persons  of  ordinary  intelligence,  who  had  seen  shelving, 
counters  and  show  cases,  such  things  being  in  general  use,  are 
competent  to  testify  as  to  their  value. 
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Same — Same — Same — Measure  of  Recovery: 

The  value  of  insured  goods  at  the  time  of  their  destruction 
by,  or  injury  from,  fire  affords  the  measure  of  indemnity  for  the 
loss. 

Same — Same — Same : 

Since  a  fire-proof  or  burglar-proof  safe  is  not  subject  to 
deterioration  by  ordinary  use,  its  cost  is  competent  to  establish 
its  fair  value;  and  it  was,  therefore,  not  error  to  permit  in- 
sured to  testify  as  to  what  he  paid  for  the  safe  and  the  cost  of 
transportation. 

Same — Evidence — Correspondence  between   Parties: 

Letters  between  the  attorney  for  the  defendant  company  and 
attorneys  for  insured  respecting  the  contentions  of  the  parties, 
with  reference  to  payment  of  the  loss,  were  inadmissible  in  an 
action  on  the  policy. 

Policy — Proof  of  Loss — Ruie  of  Construction: 

A  clause  in  a  policy  requiring  proof  of  loss  within  a  certain 
time,  to  entitle  the  insured  to  maintain  an  action,  will  be 
liberally  construed  in  favor  of  the  insured. 

Same — Same — Forfeiture: 

Where  a  policy  provided  that  proofs  of  loss  should  be  fur- 
nished within  a  certain  time,  but  did  not  stipulate  a  forfeiture 
for  failure  to  comply  therewith,,  the  failure  to  make  proofs  of 
loss  within  the  required  time  did  not  forfeit  the  insurance,  but 
merely  postponed  the  right  to  sue  until  after  such  proofs  were 
furnished. 

[Judgment  for  plaintiff  below.     Here  afflrmed  against  company.] 
pany.] 

Dakin  v.  Queen  City  Ins.  Co.,  of  Sioux  Falls,  S.  D.  (Ore. 
S.  C): 

117  Pacific  Reporter  (September  11,  1911)   419. 


Policy — Watchman  Clause — insufficient  Compliance: 

The  policy  contained  a  clause  as  follows:  "It  is  warranted 
by  the  assured  that,  whenever  any  of  the  following  named  parts 
of  the  plant  described  in  this  policy;  to-wit,  concentrator  or  re- 
treating plant  and  machinery  therein,  are  idle  or  not  in  opera- 
tion for  any  cause  whatever,  competent  watchmen  shall  be  em- 
ployed and  due  diligence  used  to  keep  a  continuous  watch,  both 
day  and  night,  in  and  immediately  around  said  parts  of  the 
plant."  The  plaintiff  employed  two  watchmen,  being  the  day 
and  night  foremen  for  the  Shoshone  Concentrating  Company,  a 
mill  in  operation,  located  from  600  to  1,200  feet  distant  from 
the  plaintiff's  mill.  It  was  agreed  between  the  plaintiff  com- 
pany and  these  two  men  that  the  latter  should  attend  to  their 
duties  as  foremen  in  the  Shoshone  Company's  mill;  and,  while 
on  duty  there,  watch  the  idle  plant  of  the  plaintiff  as  their 
duties  would  permit.  It  appears  that  they  were  not  constantly 
employed,  and  that  their  duties  called  them  out  to  the  dump  of 
the  Shoshone  mill  about  every  hour,  and  that  while  there  they 
were  in  view  of  plaintiff's  mill  and  about  600  to  800  feet  away. 
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The  watchman  on  day  duty  was  given  the  keys  to  the  plaintiff's 
mill,  and  went  down  there  about  four  times  per  week  and  ex- 
amined the  mill  to  see  that  it  was  all  right,  that  water  was  kept 
in  barrels  on  each  floor,  and  that  buckets  were  handy  thereto. 
The  night  watchman  never  had  a  key.  One  of  them  went  within 
about  140  feet  of  the  plaintiff's  mill  upon  several  occasions.  The 
last  one,  however,  on  night  duty,  had  never  been  in  or  about  the 
mill,  and  had  never  had  a  key  thereto.  The  mill  was  destroyed 
by  fire  on  May  1,  1909,  about  10  o'clock  at  night,  while  it  was 
idle.  Np  one  was  about  the  premises  at  the  time  of  the  fire. 
The  night  watchman  was  attending  to  his  duties  in  the  Shoshone 
mill  when  he  heard  of  the  fire.  Held,  That  insured  had  not  com- 
plied with  the  watchman  clause;  and  the  policy  was  therefore 
forfeited. 

[Judgment   for    plaintiff    below.     Here  reversed   in   favor   of 
company.] 

Shoshone  Concentrating  Co.  v.  Hamburg-Bremen  Fire  Ins. 
Co.  (Wash.  S.  C): 

117  Pacific  Reporter  (September  25,  1911)  600. 

Policy — ^Vacancy — Forfeiture: 

The  policy  sued  on  contained  a  condition  as  follows:  "This 
entire  policy,  unless  otherwise  provided  by  agreement,  ipdorsed 
hereon  or  added  hereto,  shall  be  void  *  ♦  ♦  ♦  if  the  build- 
ing herein  described,  whether  intended  for  occupancy  by  owner 
or  tenant,  be  or  become  vacaAt  or  unoccupied  and  so  remain 
for  ten  days."  It  appears  distinctly  from  the  uncontradicted 
evidence  that  the  insured  vacated  and  removed  from  the  dwell- 
ing house  with  her  family  on  June  18,  and  did  not  return  to 
the  county  until  July  6,  1909,  a  period  of  more  than  ten  days 
from  the  date  of  the  fire.  A  house  was  rented  In  Baltimore 
city,  and  a  portion,  if  not  all,  of  the  furniture  and  household 
effects  were  removed  from  the  county  to  the  city.  They  pur- 
chased new  and  additional  furniture,  and  placed  It  in  their  home 
in  Baltimore  city.  The  family  continued  to  reside  there,  with 
the  exception  of  the  husband,  who  paid  occasional  visits  to  the 
county;  and,  when  the  insured  returned  to  the  county,  she  did 
not  occupy  the  dwelling,  but  remained  with  her  mother  In  the 
neighborhood.  Held,  That  there  was  such  a  vacancy  as  forfeited 
the  policy. 

[Judgment   for  company  below.  Here  affirmed  in  favor  of  com- 
pany.] 

Norris  v.  Connecticut  Fire  Ins.  Co.   (Md.  C.  A.): 

80  Atlantic  Reporter  (September  28,  1911)  960. 

Policy — Keeping  Gasoline: 

The  policy  contained  a  stipulation  that  it  should  be  void 
if  gasoline  were  kept,  used,  or  allowed  on  the  premises.  The 
only  evidence  as  to  gasoline  being  on  the  premises  was  testi- 
mony tending  to  show  that  an  employe  of  the  Insured,  about 
midnight,  carried  a  can  of  gasoline  Into  the  storehouse,  and 
shortly  thereafter  a  fire  was  discovered  in  the  building,  which 
destroyed  it  Held,  That  such  act  would  not  constitute  keeping, 
using,  or  allowing  gasoline  on  the  premises  by  the  insured  if 
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it  was  carried  there  without  his  Itnowledge  or  through  his  com- 
plicity, directly  or  indirectly. 

Action   on   Policy — Evidence — Prior  Lo88e8: 

In  an  action  on  a  policy,  it  was  not  error  to  exclude  evi- 
dence tending  to  show  that,  some  five  months  prior  to  the  burn- 
ing of  the  goods  covered  by  the  policy  sued  on,  the  plaintiff 
had  suffered  another  loss  by  fire.  In  no  way  connected  with  the 
loss  which  was  the  subject-matter  of  the  action  on  trial,  and 
had  compromised  with  the  insurance  company  which  had  is- 
sued a  policy  on  the  other  goods. 

[Judgment  for  plaintiff  below.     Here  afflrmed  against  company.] 
Queen  Ins.  Co.  v.  Van  Giesen  (Ga.  S.  C): 

72  Southeastern  Reporter  (October  7,  1911)   41. 

• 
Action  on   Policy — Evidence — Declarations  of  Third   Persons: 

It  was  the  claim  of  the  defendant  that  insured  had  been 
instrumental  in  starting  the  fire.  To  sustain  this  defense  it  in- 
troduced a  witness  by  whom  it  sought  to  prove  that  one  Hill, 
who  formerly  owned  the  property  and  to  whom  the  policy  had 
been  issued,  had  said,  about  a  month  before  the  fire,  that  there 
would  be  a  big  fire  before  long  which  would  bum  up  the  block 
in  which  the  insured  property  was  located,  and  inquired  of  the 
witness  if  she  had  insurance  on  her  property.  It  is  claimed  that 
this  evidence  was  admissible,  upon  the  ground  that  Hill  was  in- 
terested in  the  policy  to  the  extent  of  $500,  balance  of  the  pur- 
chase price  due  him  on  the  insured  property  which  he  had  sold  to 
the  plaintiff.  Held,  That  since  Hill  was  no  party  to  the  action, 
and  his  declarations  as  to  what  would  happen  to  the  property 
insured  ought  not  to  prejudice  or  affect  the  rights  of  the  plain- 
tiff, to  whom  the  property  and  the  policy  had  been  transferred, 
whether  theretofore  or  thereafter,  in  the  absence  of  evidence 
connecting  the  plaintiff  in  any  way  with  what  Hill  said  about 
the  burning  of  the  property.  There  being  no  such  evidence,  the 
court  properly  rejected  the  alleged  declarations  of  Hill. 

Same — Compliance  with  Contract: 

In  an  action  on  a  policy  of  insurance  against  fire,  all  that 
can  be  required  of  the  plaintiff  Is  a  reasonable  and  substantial 
compliance  with  the  conditions  of  the  policy. 

Same — Measure  of  Recovery — Instruction: 

The  jury  were  instructed:  "The  court  further  tells  the  jury 
that  if  they  believe  that  the  plaintiff  is  entitled  to  recover  they 
shall  assess  the  value  of  the  property  as  of  the  time  of  the  fire, 
and  find  for  the  plaintiff  three-fourths  of  said  value  in  a  sum  not 
to  exceed  $1,000."  This  was  objected  to  on  the  ground  that  the 
jury  was  not  restricted  in  assessing  the  value  of  the  property 
destroyed  to  its  actual  cash  value  at  the  time  of  the  fire.  Held, 
That,  while  it  might  have  been  better  to  have  told  the  jury 
that  in  assessing  the  damages,  if  any,  they  were  to  be  governed 
by  the  actual  cash  value  of  the  property  destroyed  at  the  time 
of  loss,  we  do  not  think  that  the  jury  could  have  been  misled 
by  the  language  used,  in  fixing  any  other  than  a  cash  value 
upon  the  property  destroyed  at  that  date. 

1911-8 
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Policy — "False  Swearing" — Construction : 

Erroneous  statements  made  by  an  insured  in  proofs  of  loss 
filed  by  him,  and  in  his  examination  under  oath,  unless  inten- 
tionally and  knowingly  made,  do  not  constitute  false  swearing 
within  the  meaning  of  the  term  as  used  in  the  policy. 

[Judgment  for  plain tifT  below.     Here  affirmed  against  company.] 
North    British    &    Mercantile    Ins.    Co.    v.    Nidiffer    (Va. 
S.  C.  A.): 

72  Southeastern  Reporter  (October  14,  1911)    130. 

Policy — Fall  of  Building — Increase  of  Risk: 

Under  the  condition  of  a  policy  that  if  any  part  of  the 
building  fall,  except  as  the  result  of  fire,  the  insurance  shall 
immediately  cease,  the  falling  of  a  material  portion  of  the 
building  before  fire  attacks  it  terminates  the  company's  lia- 
bility, even  though  such  falling  did  not  increase  the  risk. 

[Judgment  for  plaintlft  below.     Here  reversed  in  favor  of  com- 
pany.] 

Moodey  v.  Connecticut  Fire  Ins.  Co.   (Cal.  S.  C.) : 
117  Pacific  Reporter  (October  16,  1911)   773. 

Policy — Pro    Rata   Clause — "Other   Insurance,  whether  Valid   or 

Not": 

On  October  8,  1903,  complainant  procured  insurance  in  a 
mutual  insurance  company,  the  policy  containing  the  following 
clause:  "The  assured  shall  not  be  entitled  to  recover  under  this 
policy  if  he  shall  procure  any  other  insurance  whether  valid  or 
not  upon  the  property  insured.**  On  the  19th  day  of  August, 
1908,  complainant  procured  insurance  in  defendant  company, 
after  notifying  the  agent  issuing  same  fully  of  the  prior  insur- 
ance. This  policy  contained  the  following  clause:  "This  entire 
policy,  unless  otherwise  provided  by  agreement  endorsed  hereon 
or  added  hereto,  shall  be  void  if  the  insured  now  has  or  shall 
hereafter  make  or  procure  any  other  contract  of  insurance, 
whether  valid  or  not,  on  property  covered  in  whole  or  in  part 
by  this  policy.*'  Also  the  Michigan  standard  form  clause,  as 
follows:  "This  company  shall  not  be  liable  under  this  policy 
for  a  greater  portion  of  any  loss  on  the  described  property 
*  *  *  than  the  amount  hereby  insured  shall  bear  to  the 
whole  insurance,  whether  valid  or  not,  or  by  solvent  or  in- 
solvent insurers,  covering  such  property;  and  the  extent  of  the 
application  of  the  insurance  under  this  policy  or  of  the  contri- 
bution to  be  made  by  this  company  in  case  of  loss,  may  be  pro- 
vided for  by  agreement  or  condition  written  hereon  or  attached 
or  appended  hereto."  Held,  That  the  pro  rata  clause  applied 
where  the  prior  policy  (that  issued  October  8,  1903)  became 
ipso  facto  void  on  the  issuance  of  the  policy  here  sued  on. 

[Judgment   for   plaintlfr   below.     Here   reversed    in    favor   of 
company.] 

Webb  V.  Concordia  Fire  Ins.  Co.  (Mich.  S.  C.) : 

132  Northwestern  Reporter  (October  20,  1911)   523. 

Annotation — Fall  of  Building  Clause  in  Fire  Insurance  Policies: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
Davis,  Extrx.,  v.  Connecticut  Fire  Ins.  Co.,  reported  in  24  Insur- 
ance Digest  34. 

82  Lawyers'  Reports  Annotated   (N.  S.)   604. 
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Annotation — Validity   of   insurance   on    intoxicating    Liquors   as 

Affected  by  Liquor  Laws: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Mechanics  Insurance  Company  v.  C.  A.  Hoover  Distilling  Com- 
pany, heretofore  digested  in  24  Insurance  Digest  23. 

31  Lawyers'  Reports  Annotated  (N.  S.)  873. 

Annotation — Indications  ttiat  Building  May  Be  intentionally  Set 

on  Fire  as  an  Increase  of  Hazard: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Williamsburg  City  Fire  Ins.  Co.  v.  Weelts  Drug  Store,  hereto- 
fore digested  in  24  Insurance  Digest  20. 

31  Lawyers'  Reports  Annotated   (N.  S.)   603. 

Annotation — Jurisdiction    of   Equity  to   Adjust   Losses   between 
Concurrent  Insurance  Policies  on  Same  Property: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
Mechanics'  Ins.  Co.  v.  C.  A.  Hoover  Distilling  Company,  here- 
tofore digested  in  23  Insurance  Digest  13. 

32  Lawyers'  Reports  Annotated  (N.  S.)  940. 

Annotation — Effect  of  Temporary  Condition  which  Ceased  before 
Loss,  Under  General  Provision  against  Increase  of  Risk,  or 
Specific  Provision  against  Certain  Condition: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Clute  et  al.  v.  Clintonville  MuL  Fire  Ins.  Co.  et  al.,  reported  in 

24  Insurance  Digest  39. 

32  Lawyers'  Reports  Annotated  (N.  S.)  240. 

Annotation— Import  of  Word  "Additions"  In   Policy  of  Fire   In- 
surance: 

Under  the  ahove  head  and  suhheads  appears  an  annotation 
to  the  case  of  Shepard  v.  Germania  Fire  Insurance  Co.,  hereto- 
fore reported  in  24  insurance  Digest  57,  as  follows:  I.  Where 
policy  covers  "building  and  additions."  a.  In  general,  156. 
b.  Necessity  of  physical  connection,  157.  c.  Effect  of  fact  that 
no  other  building  answers  description  of  "addition,"  158.  d. 
Character  of  the  building.  (1)  Manufacturing  plant,  159.  (2) 
Building  used  for  mercantile  purposes,  160.  (3)  Dwelling  houses, 
160.  (4)  Miscellaneous,  160.  e.  Admissibility  of  parol  evidence 
to  aid  in  construction,  161.  f.  Construction  of  policy,  whether 
question  for  court  or  jury,  161.  II.  Where  policy  permits  addi- 
tions, alterations  and  repairs,  162. 

33  Lawyers'  Reports  Annotated  (N.  S.)  156. 

Annotation — Effect  of  False  Swearing  in  Proofs  of  Loss: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Alfred  Hiller  Co.  v.  Insurance  Company  of  North  America,  here- 
tofore digested  in  23  Insurance  Digest  77. 

32  Lawyers'  Reports  Annotated  (N.  S.)  453. 
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Action  on  Policy — Evidence — Post  IVlortenn  Exannlnatlone: 

The  company  made  written  request  of  the  plaintiff  to  con- 
sent to  a  post  mortem  examination,  agreeing  to  pay  the  claim  if 
the  examination  showed  that  insured  was  in  good  physical  condi- 
tion at  the  time  of  the  issuance  of  the  policy.  Held,  That  the 
plaintiff's  refusal  of  the  request  justified  an  inference  against  her 
as  to  insured's  condition  when  the  policy  was  issued,  unless  her 
refusal  was  due  to  reasons  disconnected  with  the  issue. 

Same — Same — Same — Instructions: 

The  company  made  written  request  of  the  plaintiff  to  consent 
to  a  post  mortem  examination,  agreeing  to  pay  the  claim  if  the 
examination  showed  that  insured  was  in  good  physical  condition 
at  the  time  of  the  issuance  of  the  policy.  The  plaintiff  refused 
the  request.  In  the  action  on  the  policy,  the  plaintiff  requested 
an  instruction  which  did  not  allow  the  jury  to  consider  the  re- 
fusal unless  they  found  that  such  refusal  was  due  only  to  a  desire 
to  prevent  the  truth  from  being  known.  Heldf  That  such  an  in- 
struction was  error,  since  the  refusal  itself,  if  not  satisfactorily 
explained,  was  evidence  tending  to  show  such  desire. 

Same — Same — Same— Offer  to  Compromise: 

The  company  made  written  request  of  the  plaintiff  to  con- 
sent to  a  post  mortem  examination,  agreeing  to  pay  the  claim  if 
the  examination  showed  that  insured  was  in  good  physical  condi- 
tion at  the  time  of  the  issuance  of  the  policy.  The  plaintiff  re- 
fused the  request.  In  an  action  on  the  policy,  the  plaintiff  ob- 
jected to  the  introduction  of  the  request  in  evidence  on  the 
ground  that  it  was  an  offer  to  compromise.  Held,  That  the  paper 
could  not  be  excluded  as  offei*  of  compromise.  A  promise  to  aban- 
don a  defense  if  the  plaintiff  will  allow  the  production  of  com- 
petent and  material  evidence  which  is  in  her  control,  if  that  evi- 
dence shall  be  in  her  favor,  cannot  be  styled  an  offer  of  com- 
promise, when  there  is  no  proposition  that  she  shall  herself  be 
bound  by  the  evidence. 

[Verdict  for  plaintiff  below.     Here  exceptions  sustained  in  favor 
of  company.] 

Lee  V.  Prudential  Life  Ins.  Co.  (Mass.  S.  J.  C.) : 

92  Northeastern  Reporter   (November  8,  1910)   709. 

Loan  Contract — Breach — Repudiation — Pleading: 

Plaintiff  was  the  holder  of  a  policy  having  a  loan  value  de- 
pendent in  amoimt  upon  the  number  of  premiums  paid.  Be- 
cause the  company  declined  to  make  him  a  loan  of  the  full 
loan  value  of  his  policy,  he  sued  for  damages  on  the  basis 
that  there  was  a  breach  of  the  policy  which  justified  a  rescis- 
sion and  authorized  a  recovery  of  everything  paid  under  the 
contract.  Facts  were  alleged  showing  that  the  refusal  to  make 
the  loan  was  for  the  purpose  of  inducing  insured  to  continue 
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the  policy.  Held,  That  such  allegations  showed  an  affirmance 
of  the  contract,  and  did  not  entitle  insured  to  recover  back 
premiums  paid  by  him  as  in  case  of  a  repudiation. 

Same— Same— Same — Damages : 

An  agreement  of  an  insurance  company,  contained  in  the 
policy,  to  loan  to  insured  on  security  of  the  policy  certain 
amounts,  dependent  upon  the  number  of  premiums  paid,  is  not 
an  indivisible  part  of  the  contract,  but  is  collateral  thereto. 
Upon  breach  of  the  collateral  undertaking  the  insured  can  be 
compensated  in  damages,  but  such  breach  is  not  a  repudiation 
of  the  contract  entitling  him  to  rescind  and  recover  the  pre- 
miums paid  in. 

Same — Refusal — Reasonable  Time: 

Plaintiff,  after  securing  one  loan  from  the  company  made 
demand  on  it  for  the  balance  of  the  loan  value  of  his  policy. 
On  the  second  day  after  such  demand  and  before  the  company 
had  time  to  reply,  plaintiff  commenced  this  action  to  rescind 
on  the  alleged  ground  of  a  breach  of  the  agreement  to  make 
the  loan.  Held,  That,  conceding  that  the  refusal  by  defendant 
to  make  the  increased  loan  would  afford  ground  for  rescission,  it 
could  not  be  charged  with  default  because  of  its  failure  to 
answer  within  the  time  allowed. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Lewis  V.  New  York  Life  Ins.  Co.  (U.  S.  C.  C.  A.,  3rd  Cir.) : 

181  Federal  Reporter   (November  10,   1910)    433. 

Bankruptcy — Assets — Insurance  Policy: 

Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat  565  U.  S. 
Comp.  St  1901,  p.  3451,  Sec.  70),  vests  the  trustee  with  title  to  the 
bankrupt's  property,  which,  prior  to  filing  the  petition  he  could  by 
any  means  have  transferred,  provided  that  when  the  bankrupt 
shall  have  any  insurance  policy,  which  has  a  cash  surrender 
value  payable  to  himself,  his  estate,  or  personal  representa- 
tives, he  may,  within  30  days  after  the  cash  surrender  value  has 
been  ascertained  and  stated  to  the  trustee  by  the  company  is- 
suing the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascer- 
tained, and  continue  to  hold  the  policy  free  from  the  bankruptcy 
proceedings,  otherwise  the  policy  shall  pass  to  the  trustee  as 
assets.  Held,  That  life  policies  on  which  the  insurance  com- 
pany had  loaned  a  sum  equal  to  the  full  surrender  value,  hold- 
ing the  policies  as  security  therefor,  did  not  pass  to  the  bank- 
rupt's trustee. 

Same — Same — Distribution : 

Insured,  after  procuring  certain  loans  from  the  insurance 
company  on  security  of  his  policies,  assigned  .the  policies  to  one 
C  to  secure  a  special  account  and  other  obligations.  Bank- 
ruptcy proceedings  having  intervened,  C  paid  the  premiums  on 
the  policies,  and  interest  on  the  loans  made  by  the  company. 
'  Upon  insured's  death,  the  proceeds,  less  the  amount  of  the  loans 
made  by  the  company,  were  paid  to  C.  Held,  That  C,  after  de- 
ducting the  amount  expended  by  him  for  premiums  and  inter- 
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est,  and  the  payment  of  the  special  account,  should  apply  the 
balance  on  the  general  indebtedness  of  the  insured  to  him. 

[Judgrment  for  defendant  below.     Here  modified   and  afl^rmed.] 
Burlingham  et  al.  v.  Grouse  et  al.  (U.  S.  C.  C.  A.,  2nd  Cir.) : 
181  Federal  Reporter  (November  10.  1919)   479. 

Application — Misrepresentations — Materiality — Question  for  Jury 

— Statute: 

Rev.  St.  Mo.  1899,  Sec.  7890  (Ann.  St.  1906,  p.  3746).  pro- 
vides: "No  misrepresentation  made  in  obtaining  or  securing  a 
policy  of  insurance  on  the  life  or  lives  of  any  person  or  per- 
sons, citizens  of  this  State,  shall  be  deemed  material,  or  render 
the  policy  void,  unless  the  matter  misrepresented  shall*  have 
actually  contributed  to  the  contingency  or  event  on  which  the 
policy  is  to  become  due  and  payable,  and  whether  it  so  con- 
tributed in  any  case,  shall  be  a  question  for  the  jury."  The 
insured  made  false  answers  in  his  application  as  to  attend- 
ance by  physician.  Held,  That  the  mere  fact  that  the  applica- 
tion contained  a  false  statement  with  respect  to  the  matter  that 
insured  had  not  been  treated  by  a  physician  and  was  in  sound 
health  is  not  sufficient  to  render  the  policy  void  under  the 
statute,  unless  it  appears  he  was  treated  for  the  disease  which 
afterwards  occasioned  his  death.  Such  a  misrepresentation  is 
not  a  warranty,  under  the  statute,  and  is  wholly  immaterial, 
unless  it  was  made  with  respect  to  a  fact  which  actually  con- 
tributed to  the  contingency  or  event  on  which  the  policy  is  to 
become  payable.  Even  then,  the  question  whether  such  repre- 
sentation concerned  a  matter  which  did  so  contribute  is  one 
for  the  jury  under  the  positive  mandate  of  the  statute. 

Same — Same — Warrantiee — Statute: 

Rev.  St.  Mo.  1899,  Sec.  7890  (Ann.  St.  1906,  p.  3746),  provid- 
ing that  misrepresentation  in  the  application  shall  be  Immate- 
rial, unless  the  matter  misrepresented  contributed  to  the  loss, 
abrogates  the  distinction  which  obtained  at  common  law  as 
between  warranties  and  representations  in  life  insurance  con- 
tracts, and  relegates  matters  which  were  theretofore  regarded 
as  warranties  to  the  same  plane  as  that  occupied  by  representa- 
tions. 

Same — Fraud — Materiality — Statute: 

Willful  fraud  practiced  in  obtaining  an  insurance  policy, 
even  though  it  consisted  of  matter  of  fact  inducing  the  issue 
of  the  policy  will  be  regarded  as  a  material  defense  in  a  suit 
on  the  policy  only  when  it  appears  to  have  been  about  a  mat- 
ter which  actually  contributed  to  the  cause  of  death,  under  Sec. 
7890  Mo.  Rev.  St.  1899. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Lynch  v.  Prudential  Ins.  (3o.  of  America  (St.  Louis  C.  A.): 

181  Southwestern  Reporter  (November  16,  1910)   145. 

Policy — "Service  in  Switching  Cars" — Construction: 

The  policy  stipulated  that  if  insured  engaged  in  the  "serv- 
ice in  switching  cars"  there  could  be  no  recovery.    It  Is  undis- 
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puted  that  for  several  months  immediately  preceding  his  death 
the  insured  acted  as  fireman  on  one  of  the  switching  engines 
of  the  Southern  Railway,  which  was  used  in  the  switching  of 
cars,  and  at  the  time  of  his  death  he  was  acting  as  fireman  on 
a  switching  engine  operating  within  the  railroad  yards  in  the 
city  of  Charleston,  S.  C,  which  had  just  placed  several  cars 
upon  a  side  track,  and  was  returning  without  any  car  attached 
to  another  track,  when  the  insured's  head  came  in  contact  with 
a  car  standing  on  a  side  track,  which  caused  his  death.  Heldt 
That  insured  was  engaged  in  the  general  service  of  switching  at 
the  time  he  met  his  death,  and  that  this  amounted  to  a  for- 
feiture of  the  policy. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Diseker  v.  Equitable  Life  Assur.  Soc.  of  U.  S.  (S.  C.  S.  C.) : 

69   Southeastern  Reporter'  (November  12,   1910)    153. 

Policy — Beneficiary — Reformation : 

The  policy  was  made  payable  to  insured's  wife,  if  alive  at 
the  insured's  death,  otherwise  to  his  heirs.  Insured  had  di- 
rected that,  in  the  event  of  his  wife's  prior  death,  it  should  go 
to  his  children.  Held,  That  the  policy  would  be  reformed  so 
as  to  conform  to  his  directions,  where  all  heirs  of  insured  were 
joined  as  defendants. 

[Defendant's  demurrer  to  complaint  overruled.] 
Hadley  v.  Travelers'  Ins.  Co.  et  al.   (N,  Y.  S.  C): 

125  New  York  Supplement   (November  14,   1910)    88. 

Rebate — Statute — Requirement   that    Policy    Be    Taken    Out    as 
Condition  of  Loan: 

A  requirement  that  a  party  should  take  out  life  insurance 
in  a  company  in  order  to  obtain  a  mortgage  loan  from  the  com- 
pany is  not  a  rebate  or  special  favor  or  advantage  within  the 
prohibition  of  the  Act  of  May  .3,  1909. 

[Demurrer  to  complaint  overruled.] 

Spangler  Brewing  Co.  v.  Philadelphia  Life  Ins.  Co.   (Alle- 
gheny C.  P.) : 

58  Pittsburg  Legal  Journal  (November  19,  1910)  313. 

Application — Attachment  of  Copy  to   Policy — Preliminary  State- 
ment: 

Section  657  of  the  Code  of  the  District  of  Columbia  (32 
Stat.  534)  requiring  a  copy  of  the  application  made  by  the  in- 
sured to  be  delivered  with  the  policy,  does  not  require  the  deliv- 
ery to  the  insured  of  a  copy  of  a  preliminary  statement  made 
and  signed  by  the  agent  of  the  insurance  company  and  which 
forms  no  part  of  the  contract  of  insurance. 

Same — Same — Admissibility: 

Part  "C*'  of  the  copy  of  the  application  attached  to  the 
policy  reads:  "I  am  now  in  sound  health."  Answer,  "Yes." 
**I  am  not  blind,  deaf,  or  dumb,  nor  have  I  any  physical  defect 
or  infirmity  of  any  kind."     Answer,  "No."     In  the  original  ap- 


Digitized  by  VjOOQIC 


1911.]  LIFE  INSURANCE.  121 

plication  there  were  no  answers  to  these  statements  or  questions. 
The  plaintiff  objected  to  the  admission  of  the  copy  attached  to 
the  policy  for  the  reason  that  it  was  not  a  correct  copy.  The 
application  contained  the  provision  that  "wherever  nothing  is 
written  in  the  following  paragraphs  it  is  agreed  that  the  war- 
ranty is  true  without  exception."  Held,  That  the  copy  under 
these  circumstances,  was  admissible. 

Cause  of  Death — Statements  in  Proofs  of  Death — Admissibility: 
A  statement  by  a  physician  as  to  the  last  illness  of  the  in- 
sured, submitted  by  the  beneficiary  of  the  policy  as  part  of  the 
proofs  of  death,  is  admissible  in  evidence  on  behalf  of  the  in- 
surance company,  regardless  of  what  the  company  customarily 
required  as  such  proofs. 

Appiication — Breach  of  Warranty — Forfeiture: 

Insured,  in  her  application,  warranted  and  agreed  that  the 
statements  therein  were  strictly  correct  and  wholly  true,  and 
that  if  not  the  poflcy  should  be  null  and  void.  The  application 
stated  that  she  had  not  been  under  the  care  of  a  physician  for 
two  years  except  that  she  had  been  twice  treated  for  menor- 
rhagia,  but  the  uncontradicted  evidence  showed  that  two  days 
before  making  her  application  she  had  been  treated  for  cancer 
of  the  uterus  and  a  week  before  the  policy  was  delivered  had 
been  operated  on  for  the  same  trouble.  Held,  That  this  consti- 
tuted a  suppression  of  a  material  fact  amounting  to  a  misrep- 
resentation and  breach  of  warranty,  and  avoided  the  policy. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Griffith,  Extrix.  v.  Metropolitan  Life  Ins.  Co.  (D.  C.  C.  A.) : 

38  Washington  Law  Reporter   (November  25,  1910) 
763. 

Action  on  Poiicy — Examination  before  Triai — When  Authorized: 
An  order  was  made  authorizing  the  company  to  make  an 
examination  of  the  beneficiary  before  trial.  The  beneficiary  ap- 
pealed from  the  order.  Held,  That  in  order  to  authorize  the  ex- 
amination of  a  party  before  trial,  it  must  appear  that  the  testi- 
mony desired  really  relates  to  a  material  issue  that  must  be 
proved  by  the  party  requesting  the  examination. 

Same — Insurable  Interest — Burden  of  Proof: 

In  an  action  on  a  policy,  the  beneficiary  has  the  burden  of 
proving  an  insurable  interest  in  Insured's  life. 

[Order  for  examination  before  trial  granted  below.     Here  re- 
versed against  company.] 

Lawson  v.  Hotchkiss,  Supt.  of  Insurance  (N.  Y.  S.  C,  App. 
Div.) : 

125  New  York  Supplement  (November  28,  1910)  261. 

Annotation — Validity  of  Assignment  of  Insurance  Policies  to  Per- 
sons to  Be  Named  in  Will: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Frost  v.  Frost,  heretofore  reported  in  22  Insurance  Digest  174. 
27  Lawyers'  Reports  Annotated  (N.  S.)  184. 
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Annotation — Right  of  Policyhoider  to  an  Accounting  by  Insurer: 
Under  the  above  heading  appears  an  annotation  to  the  case 
of  Equitable   Life   Assurance    Society   of   the   United    States   v. 
Winn,  heretofore  reported  in  23  Insurance  Digest  188. 

28  Lawyers'  Reports  Annotated  (N.  S.)  558. 

Annotation — Life  Insurance  as  Assets  of  Bankrupt: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  re  Frederick  White,  heretofore  reported  in  23  Insurance 
Digest  167. 

26  Lawyers'  Reports  Annotated  (N.  S.)  451. 

Annotation — Effect  of  Failure  to  Pay  Periodical  Premium  on 
Policy  of  Life  Insurance  to  Terminate  the  Same,  in  the  Ab- 
sence of  a  Provision  for  Forfeiture: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Haas  v.  Mutual  Life  Insurance  Company  of  New  York,  here- 
tofore reported  in  22  Insurance  Digest  180. 

26  Lawyers'  Reports  Annotated  (N.  S.)  747. 

Action  on  Policy — Cause  of  Death — Physical  Conditions — Non- 
Expert  Witness: 

The  policy  provided  that  it  should  be  void  if  any  representa- 
tions upon  which  it  was  issued  were  not  correct  Insured  rep- 
resented that  he  had  never  suffered  from  consumption,  and  that 
neither  of  his  parents  had  died  from  that  disease.  Held,  That 
questions  to  the  beneficiary  who  was  a  sister  of  insured  as  to 
whether  insured  had  consumption,-  and  if  she  knew  the  cause 
of  her  mother's  death,  were  questions  requiring  no  expert  knowl- 
edge, and  their  exclusion  was  erroneous  and  prejudicial  to  de- 
fendant. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Donovan  v.  Colonial  Life  Ins.  Co.  of  America  (N.  Y.  S.  C, 
App.  Tr.) : 

119  New  York  Supplement   (January  17,  1911)    1078; 
39  Insurance  Law  Journal    (February,   1911)    161. 

Breach  of  Warranty — Failure  to  Rescind — Estoppel: 

In  order  to  avoid  liability  because  of  misrepresentations  or 
breaches  of  warranty,  the  Insurance  company  must  aver  and 
prove  a  rescission  of  the  contract  by  a  tender  back  of  the  pre- 
mium, as  such  misrepresentations  or  breaches  of  warranty  only 
render  the  policy  voidable  at  the  election  of  the  company,  not- 
withstanding the  policy  stipulation  that  it  shall  be  void. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 

State  Life  Ins.  Co.  v.  Jones  (Ind.  A.  C.) : 

92  Northeastern  Reporter  (November  29,  1910)  879. 

Application — "Other  Companies  and  Associations" — Construc- 
tion: 

Insured  warranted  that  he  was  insured  in  certain  "other 
companies  and  associations,"  setting  them  out,  "and  no  others." 
Held,  That  within  the  meaning  of  this  statement  it  was  not  a 
breach  of  warranty  to  withhold  the  names  of  accident  compa- 
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nies,  fraternal  benefit  societies  and  local  societies  in  which  he 
had  insurance. 

Statute— Penalty— "Demand": 

Rev.  St.  Texas,  1895,  Art.  3071,  imposes  a  penalty  by  way  of 
damages  and  attorney's  fees  for  failure  of  an  insurance  company 
to  pay  a  policy  within  a  specified  time  after  demand.  Held,  That 
where  an  insurance  company  refuses  to  pay  a  loss  after  proofs 
have  been  furnished,  and  thereupon  plaintiff  at  once  began  suit, 
such  suit  did  not  constitute  a  statutory  "demand,"  and  she  was 
therefore  not  entitled  to  recover  statutory  damages  and  attor- 
ney's fees  on  recovering  the  amoimt  of  the  policy. 

[Judgment  for  plaintiff  below.     Modified  and  aflarmed  on  appeal, 
130  S.   W.  769.     Here  affirmed.] 

Mutual  Life  Ins.  Co.  v.  Ford  (Tex.  S.  C.) ; 
Ford  V.  Mutual  Life  Ins.  Co.: 

131  Southwestern  Reporter  (November  30,  1910)40  6. 

Will — Construction — Bequest  of  Life  Policy: 

A  will  provided:  "I  hold  in  the  New  York  Mutual  Life  In- 
surance Company  a  policy  on  my  life  of  three  thousand  ($3,000) 
dollars.  This  policy  Is  in  favor  of  my  first  wife,  Eliza  Ann  C. 
Smith,  and  of  my  two  children  by  her,  namely,  George  Miflflin 
Smith  and  Eliza  Ann  C.  Smith,  and  this  sum  of  money,  with  the 
interest  due  thereon,  they  will  receive  imder  and  by  virtue  of 
said  policy  at  my  death."  Held,  That  this  language  clearly 
shows  that  the  testator  did  not  regard  the  amount  to  be  realized 
on  the  policy  as  a  part  of  his  estate,  or  attempt  to  dispose  of  it 
by  his  will,  and  that  he  treated  the  policy  as  a  provision  made 
for  the  children  of  his  first  wife,  outside  and  independent  of  his 
will.  As  he  thought  they  would  receive  the  amount  of  the  policy 
imder  and  by  virtue  of  the  policy,  he  could  not  have  intended  to 
give  it  to  them  by  his  will. 

Same — Same — Same: 

The  recital  in  the  will  that  the  policy  was  in  favor  of  or 
payable  to  his  first  wife  and  her  children,  and  that  her  children 
would  receive  the  proceeds  under  and  by  virtue  of  the  policy, 
cannot  operate  as  a  bequest  by  implication. 

[Judgment  that  proceeds  of  policy  were  taken  under  will  below. 
Here  reversed  in  favor  of  plaintiffs.] 

Smith  et  al.  v.  Smith  (Md.  C.  A.) : 

77  Atlantic  Reporter  (December  1,  1910)  975. 

Premium — Notice  of  Maturity — Statute — Premium  Note: 

Section  92  of  the  insurance  law  (Laws  1892,  c.  690),  as 
amended  by  chapter  326,  Laws  1906,  and  now  re-enacted  as  sec- 
tion 92,  chapter  33,  Laws  1909,  being  chapter  28  of  the  Consoli- 
dated Laws,  reads  as  follows:  No  company  doing  business  in  the 
State  shall  declare  a  policy  forfeited  for  non-payment  of  premium 
unless  notice  stating  the  amount  due  has  previously  been  mailed 
to  assured  or  the  assignee  of  the  policy.  Held,  That  where  notice 
had  been  given  insured  of  the  maturity  of  the  premium,  and 
notes  had  been  executed  for  the  premium,  it  was  not  necessary 
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for  the  company  to  notify  insured  of  the  maturity  of  the  notes  as 
condition  precedent  to  forfeiture  of  the  policy. 
[Defendant's  motion  for  new  trial  granted.] 
O'Brien  v.  Union  Cent  Life  Ins.  Co.   (N.  Y.  S.  C,  App. 
Div.) ; 

125  New  York  Supplement  (December  5.  1910)  470. 

Policy — Incontestable  Clause — Defenses: 

The  policy  provided:  "This  policy  is  incontestable  from  the 
date  of  issue,  for  any  cause  except  nonpayment  of  premium." 
The  court  below  ruled  that  the  policy  was  incontestable  except 
for  fraud.  Held,  That  nothing  less  than  actual  fraud  was  open 
as  a  defense,  and  that  false  statements  made  without  intent  to 
deceive  as  to  matters  material  to  the  risk,  would  be  no  defense. 

Insurability — Evidence — Expert: 

A  physician  although  an  expert  in  matters  pertaining  to  his 
profession  but  not  an  expert  in  the  law  of  insurance,  is  incom- 
petent to  testify  as  to  when  a  man  would  be  insurable. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Reagan  v.  Union  Mutual  Life  Ins.  Co.  (Mass.  S.  J.  C.) : 

92  Northeastern  Reporter  (December  13,  1910)   1025. 

Contracts — Consideration : 

Any  act  which  is  a  benefit  to  one  party  or  a  disadvantage 
to  the  other  is  a  valuable  consideration. 

Statute — Discrimination — Option  to  Purchase  Stock: 

111.  laws  1891,  p.  148,  prohibits  insurance  companies  from 
making  any  distinction  or  discrimination  between  insurants  of 
the  same  class  and  equal  expectation  of  life,  and  requires  the  con- 
tracts to  be  expressed  fully  and  wholly  in  the  application  and  pol- 
icy. As  an  inducement  to  insured  to  take  out  a  policy,  the  com- 
pany gave  him  an  option  to  purchase  certain  shares  of  capital 
stock  of  the  company.  Heldf  That  this  constituted  a  discrimina- 
tion within  the  meaning  of  the  law. 

Same — Same — ^Titlc — Auxiliary  Provisions: 

111.  Laws  1891,  p.  148,  prohibits  insurance  companies  from 
making  any  distinction  or  discrimination  between  insurants  of 
the  same  class  and  equal  expectation  of  life,  and  requires  the 
contracts  to  be  expressed  fully  and  wholly  in  the  application  and 
policy.  Held,  That  the  statute  was  within  Art.  4,  Sec.  13,  of  the 
111.  Const,  providing  that  no  act  shall  embrace  more  than  one 
subject  which  shall  be  expressed  in  the  title,  as  the  require- 
ment that  all  of  the  contract  be  expressed  in  the  policy  and  appli- 
cation, is  reasonably  adapted  to  accomplish  the  main  purpose  of 
the  act,  and  is  auxiliary  thereto,  and  is  therefore  within  the  title 
of  the  act 

Same — Classification — Conititutlonality — Exemption  of  Fraternal 

Benefit  Societies: 

111.  Laws  1891,  p.  148,  prohibiting  insurance  companies  from 
discriminating  between  insurants  of  the  same  class,  excludes 
from  the  operation  of  the  act  fraternal  benefit  societies.     The 
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defendant  contends  that  the  act  deprives  life  insurance  com- 
panies of  property  without  due  process  of  law,  in  violation  of 
the  fifth  and  fourteenth  amendments  to  the  Federal  Constitu- 
tion and  in  violation  of  Section  2  of  Article  2  and  also  Section  22 
of  Article  4  of  the  Constitution  of  Illinois,  prohibiting  local  or 
special  laws  granting  to  any  corporation,  association  or  individ- 
ual any  special  or  exclusive  privileges,  immunity  or  franchise 
whatever.  Held,  That  the  act  of  the  legislature  exempting  fra- 
ternal benefit  societies  from  the  operation  of  the  statute  was 
not  an  arbitrary  discrimination  between  parties  in  substantially 
the  same  situation,  and  was  not  invalid  as  depriving  insurance 
companies  of  property  without  due  process  of  law. 

Policy — Prepayment  of  Premium — Waiver: 

The  unconditional  delivery  of  an  insurance  policy,  stipulat- 
ing that  it  shall  not  take  effect  until  the  first  premium  has  been 
paid,  is  a  waiver  of  prepayment  of  premium. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
People  V.  Commercial  Life  Ins.  Co.  (111.  S.  C.) :  . 

93  Northeastern  Reporter  (December  27,  1910)  90. 

Policy — Forfeiture — Estoppel : 

If,  after  a  cause  for  forfeiture  accrues,  the  company  treats 
with  the  insured  in  such  a  manner  as  to  recognize  the  policy 
as  still  effective,  it  is  estopped  to  set  up  the  forfeiture. 

Same — Waiver: 

A  clause  in  an  insurance  policy  that  no  forfeiture  may  be 
waived  except  by  a  writing  signed  by  the  ofllcer  having  authority 
applies  to  an  express  waiver,  and  not  to  a  waiver  implied  by  law 
from  a  course  of  conduct  which  estops  the  company  from  in- 
sisting upon  a  forfeiture. 

[Judgment  for  plaintiff.] 
Rosater  v.  Peoria  Life  Assn.  (111.  App.) : 
149  m.  App.  536. 

Policy — Delivery  to  Agent — Completion  of  Contract: 

Where  the  actual  payment  in  advance  of  the  first  premium 
is  waived,  delivery  of  the  policy  to  the  agent,  for  delivery  to  the 
insured  is  tantamount  to  a  delivery  of  the  policy  to  the  insured. 

Same — Premium — Waiver: 

If  the  agent  of  the  company  agree  that  the  premium  might 
be  paid  in  weekly  installments,  the  condition  of  the  policy  re- 
quiring actual  payment  and  acceptance  of  the  full  semi-annual 
premium  before  the  same  should  become  effective  is  thereby 
waived. 

[Judgment  for  plaintiff.] 

Mulligan  v.  Metropolitan  Life  Ins.  Co.  (111.  App.) : 
149  111.  App.  516. 

Policy — Assignment — Distribution  of  Proceeds: 

The  policy  was  payable  to  the  wife  of  insured,  if  living  at  the 
time  of  insured's  death,  otherwise,  to  his  "legal  representatives." 
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Upon  the  death  of  the  wife  the  insured  and  his  children  entered 
into  a  contract  in  which  it  is  recited  that  the  proceeds  of  the 
policy  upon  the  death  of  the  insured  would  inure  to  the  benefit  of 
the  children,  and  by  which  each  of  the  children  agreed  to  con- 
tribute an  equal  amount  to  pay  the  annual  premium  under  a  pen- 
alty of  a  forfeiture  of  his  right  to  share  in  its  proceeds  at  the 
death  of  the  insured  upon  a  failure  to  contribute,  in  consideration 
of  which  the  insured  agreed  to  make  no  attempt  to  change  the 
character  of  the  policy  so  as  to  affect  the  rights  of  the  contribut- 
ing parties.  All  of  the  children,  but  one,  failed  to  continue  their 
contributions,  and  the  insured  procured  the  assignment  of  the 
policy  by  the  company  to  that  one.  Held,  That  the  other  child- 
ren, upon  insured's  death,  could  not  defeat  a  recovery  of  the 
proceeds  by  the  assignee,  on  the  ground  that  the  policy  was  not 
assignable. 

Same — Same — Same : 

The  right  of  the  parties  to  an  agreement  to  share  in  the 
proceeds  of  a  life  insurance  policy  after  the  death  of  the  insured, 
if  they  should  continue  to  contribute  towards  the  payment  of  the 
annual  premiums,  is  not  an  "estate'*  of  which  they  are  tenants 
in  common,  but  is  a  mere  expectancy  on  the  part  of  each,  which, 
if  they  have  so  agreed  as  between  themselves,  will  be  defeated 
on  failure  of  one  to  continue  to  contribute,  in  which  event  those 
continuing  the  contributions  may  take  an  assignment  of  the 
policy  by  insured. 

Same — Construction — "Legal   Representatives" : 

The  usual  construction  given  the  words  "legal  representa- 
tives," when  used  in  an  Insurance  policy,  is  that  of  "executor, 
administrator,  and  assigns,**  or  "executor  and  administrator,'* 
thus  making  the  policy  payable  to  the  estate  of  the  insured  in 
the  absence  or  death  of  a  named  beneficiary. 

[Judgment  for  assignee  of  policy.] 

Waters  v.  Kopp; 

Mitchell  V.  Lambeth: 

34  D.  C.  App.   575,   583. 

Policy — Non-Payment  of  Premiums — Forfeiture — Estoppel: 

The  policy  provided  that  premiums  should  be  paid  at  the 
home  office,  or  to  authorized  agents  of  the  company,  where  such 
agents  were  provided  with  the  company's  receipt  signed  by  the 
secretary  and  countersigned  by  the  persons  receiving  the  pay- 
ments. Shortly  before  the  second  semi-annual  premium  became 
due  the  beneficiary  went  to  the  local  office  of  the  company  and 
offered  to  pay  the  premium,  saying  that  she  had  already  paid  it  to 
a  man  she  supposed  to  be  the  company's  agent,  but  had  not  re- 
ceived a  receipt,  and  that  she  was  ready  and  willing  to  pay  it 
again.  She  was  deterred  from  making  such  payment  by  conduct 
and  statements  of  the  agent,  who  told  her  not  to  pay  the  premium 
until  they  had  looked  into  the  matter  and  notified  her,  thereby 
inducing  her  to  believe  that  a  failure  to  make  the  payment  or 
tender  would  not  work  a  forfeiture  of  her  policy.  Held,  That 
non-payment  of  the  premium  under  these  circumstances  did  not 
avoid  the  policy. 
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Same — Same — Same — Same : 

Where  the  company  canceled  the  policy  without  right,  it  was 
estopped  to  say  that  the  insured  was  not  properly  or  credibly  in- 
formed of  the  forfeiture,  so  as  to  relieve  her  from  the  duty  to 
tender  subsequent  premiums. 

Same — lliegal    Forfeiture — Necessity    of   Tendering    Subsequent 
Premiums: 

Where  a  policy  is  illegally  forfeited  no  duty  devolves  upon 
the  insured  to  tender  subsequent  premiums. 

[Judgment  for  plalntifT  below.     Here  afflrmed  against  company.] 
Baumann  v.  Metropolitan  Life  Ins.  Co.  (Wis.  S.  C.) : 

128  Northwestern  Reporter  (December  30,  1910)   864. 

Poiicy — ^Administrator  as  Beneficiary — ^Testamentary  Disposition 

— Statute : 

Under  the  Florida  statute  (Laws  1897,  c.  4555)  providing  that 
when  life  insurance  is  for  the  benefit  of  the  estate  of  the  insured, 
or  payable  to  said  estate,  the  proceeds  of  such  insurance  may  be 
bequeathed  by  the  insured  to  any  person  or  persons,  or  for  any 
uses,  in  like  manner  as  he  may  devise  any  other  property  or 
effects,  a  policy  of  life  insurance  made  payable  to  the  assured,  his 
executors,  administrators,  or  assigns,  may  be  bequeathed  by  the 
will  of  the  insured,  since  such  a  policy  so  made  payable  is  tanta- 
mount to  being  made  payable  to  the  estate  of  the  insured. 

[Complaint   dismissed   below.      Here   afflrmed    in   favor   of   ad- 
ministration.] 

Maclean  v.  Fisher  et  al.  (Fla.  S.  C.) : 

53  Southern  Reporter  (December  31,  1910)   614. 

.interpieader — Scope  of  Remedy: 

The  right  of  interpleader  does  not  exist  in  those  cases  where 
the  party  seeking  the  relief  has  placed  himself  under  an  inde- 
pendent liability  to  either  of  the  claimants  beyond  the  liability 
which  arises  frpm  the  title  to  the  fund  or  property  in  controversy. 

Same — Privity  of  Titie  between  Claimants — Rights  of  Assignee 

and  Beneficiary: 

Insured  and  the  beneficiary  assigned  certain  policies  to  a 
creditor  to  which  assignment  the  company  assented,  agreeing  in 
writing  to  pay  to  the  creditor,  upon  insured's  death,  the  amount 
of  his  insurable  interest.  Upon  insured's  death  the  creditor  sued 
on  the  policies,  and  the  company  filed  a  bill  of  interpleader,  set- 
ting up  that  the  original  beneficiary  was  claiming  a  part  of  the 
proceeds  of  the  policies.  The  company  paid  the  money  into  court 
and  was  discharged.  Held,  That  there  was  privity  between  the 
beneficiary  and  the  assignee,  who  each  derived  their  rights  from 
the  same  contracts,  and  that  the  company  was  entitled  to  file  its 
bill  of  interpleader. 

Same — Same — Same: 

The  fact  that  a  contractual  relation  exists  between  the  com- 
pany and  tbe  assignee  of  the  policy,  by  which  contract  the  com- 
pany agreed  to  pay  to  the  assignee  upon  the  death  of  the  insured. 
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the  amount  of  his  Insurable  interest  in  the  policy,  does  not  defeat 
the  company  from  filing  a  bill  of  interpleader  where  there  is 
privity  between  the  assignee  and  the  original  beneficiary. 

[Judgment  of   Interpleader   ordering  discharge  of  company   be- 
low.    Here  affirmed  In  favor  of  company.] 

Love  V.  Hartford  Life  Ins.  Co.  (St  Louis  C.  A.) : 

132  Southwestern  Reporter  (January  4,  1911)  335. 

Application — Attachment  to  Policy — Statute: 

Sec.  679,  Ky.  St.  (Russell's  St.  Sec.  4400)  provides  that  where 
an  application  referred  to  in  a  policy  is  not  attached  thereto,  it 
shall  not  be  considered  as  a  part  of  the  contract.  Held*  That 
where  the  application  was  not  attached  to  the  policy  it  was  prop- 
erly stricken  from  the  complaint. 

Policy — Delivery  While  In  Sound  Health — Construction: 

The  policy  stipulated:  "This  contract  shall  not  be  operative 
or  in  force  unless  the  first  weekly  premium  has  been  paid,  and 
the  assured  is  alive  and  in  sound  health  upon  the  date  and  de- 
livery hereof."  The  company  in  defense  of  an  action  on  the  policy 
set  up  that  the  insured  was  not  in  sound  health  at  the  time  of  the 
delivery  of  the  policy,  and  that  under  this  provision  there  was  no 
liability.  No  application  was  attached  to  the  policy,  and  under 
Sec.  679  Ky.  St.,  it  could  not  be  considered  as  a  part  of  the  con- 
tract. Held,  That  where  there  was  no  pleading  and  testimony  to 
show  that  the  insured  was  not  in  as  good  health  when  the  policy 
was  delivered  as  when  the  application  was  made,  the  company 
had  failed  in  its  defense,  as  in  such  case  the  company  could  only 
rely  on  the  statements  in  the  application  to  avoid  recovery,  which 
defense  was  not  available. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Western  &  Southern  Life  Ins.  Co.  v.  Davis  (Ky.  C.  A.) : 

132  Southwestern  Reporter   (January  4,  1911)   410. 

Policy — Change  of  Beneficiary: 

Where  a  contract  of  insurance  is  made  payable  to  designated 
beneficiaries,  and  prescribes  a  procedure  for  divesting  their  inter- 
est, in  favor  of  another  beneficiary,  such  interest  can  be  divested, 
in  the  absence  of  an  assignment  by  the  beneficiaries  themselves, 
only  by  following  the  procedure  so  prescribed. 

Same — Same — Assignment  of  Rights  of  Insured: 

Where  a  contract  of  life  insurance  is  payable  primarily  to 
designated  beneficiaries,  and  on  a  certain  contingency  to  the 
estate  of  the  party  whose  life  is  insured,  an  assignment  by  such 
party  of  his  right,  title,  and  interest  in  the  policy  will  convey  only 
the  contingent  interest  of  his  estate. 

[Decree  for  complainants  below,   73  Atl.   842.     Here  affirmed.] 
Sullivan  et  al.  v.  Maroney  et  al.  (N.  J.  C.  E.  A.) : 

78  Atlantic  Reporter  (January  5,  1911)   150. 

Debtor   and   Creditor — Creditor   as    Beneficiary — Distribution    of 

Proceeds: 

A  creditor  who  takes  out  insurance  on  the  life  of  his  debtor, 
in  the  event  of  the  debtor's  death,  can  only  recover  on  the  policies 
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the  amount  of  his  debt  and  ii^terest,  and  the  premiums  paid  by 
him.  In  the  absence  of  an  agreement  the  debtor  was  not  person- 
ally liable  for  the  repayment  of  the  premiums. 

[Judgment  for  plaintUT  below.     Here  reversed  In   favor  of  de- 
fendant.] 

Stacy  V.  Parker  (Tex.  C.  C.  A.) : 

182  Southwestern  Reporter  (January  11,  1911)  632. 

Policy — Non-Forfeiture — Statute  —  Technical    Terms  —  Construc- 
tion: 

Sec.  7897  Mo.  Rev.  St  1899  (Ann.  St.  1906,  p.  3752),  provides 
that  upon  lapse  of  a  policy,  after  the  payment  of  three  annual 
premiums,  the  company  must  use  the  "net  value"  of  the  policy  to 
purchase  temporary  insurance  for  the  insured's  benefit.  Held, 
That  the  term  "net  value"  was  a  technical  term,  and  should  be 
taken  in  its  technical  sense,  and  that  in  construing  such  term  the 
court  could  consult  books  of  reference,  or  persons  who  have 
knowledge  of  the  subject. 

8ame-»^ame — Same — "Net  Value" — Construction : 

The  term  "net  value"  as  used  in  Sec.  7899  Mo.  Rev.  St.  1899, 
the  non-forfeiture  law,  represents  nothing  but  premiums  actually 
collected  from  the  policyholder  in  excess  of  the  tabular  costs  up 
to  the  time  of  default,  with  4  per  cent  per  annum  compound  in- 
terest added. 

"Gross  Premium" — Construction: 

The  "gross  premium"  is  the  amount  actually  charged  by  the 
insurance  company,  and  usually  exceeds  the  net  premium  by  the 
addition  of  a  certain  "loading"  for  profits  and  expenses. 

Premium — ^"Net  Value" — Computation — Statute: 

Under  Sec.  7897,  Mo.  Rev.  St  1899  (Ann.  St  1906,  p.  3752) 
providing  that  policies  shall  not  be  forfeited  after  three  years,  but 
that  the  net  value  of  such  policies  shall  be  used  to  purchase  tem- 
porary  insurance,  the  computation  is  to  be  made  upon  the  prem- 
iums actually  paid,  and  according  to  the  actuarial  cost  of  insur- 
ance, and  not  upon  the  assumed  standard  of  a  )evel  premium 
whole  life  policy,  independent  of  the  kind  of  policy  or  the  rate  of 
premium  paid. 

Same — Same^-Duty  of  Company  to  Supply   Deficiency   Out  of 
Assets: 

The  net  value  of  a  policy  is  not  greater  in  proportion  to  the 
smallness  of  the  premium,  since  under  Sec.  6925  Mo.  Rev.  St.  1909, 
requiring  the  deposit  of  a  reserve  sufllcient  to  meet  policy  obliga- 
tions, if  the  net  premium  is  not  suflicient  to  create  the  proper  re- 
serve the  company  must  supply  the  deficiency  out  of  its  available 
assets,  and  if  they  are  insufficient  for  that  purpose  the  company  is 
insolvent  and  should  not  be  permitted  to  continue  in  business. 
And  the  company  must  meet  its  contract  obligation  to  the  policy- 
holder, although  the  consideration  it  exacted  for  assuming  such 
obligation  was  insufficient. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 
Rose  V.  Franklin  Life  Ins.  Ck).  (St  Louis  C.  A.) : 

132  Southwestern  Reporter  (January  11.  1911)  613. 
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Foreign  Company — ''Doing  Business": 

The  act  of  a  foreign  company  receiving  premiums,  after  its 
withdrawal  from  the  state,  on  policies  issued  by  it  when  it  was 
licensed  to  do  business  in  the  state,  together  with  four  other 
acts  relating  to  policies  issued  during  such  period,  which  acts 
were  in  fulfillment  of  obligations  which  it  could  not  evade,  did 
not  constitute  doing  business  within  the  state  so  as  to  preclude 
it  from  revoking  its  designation  of  the  insurance  commissioner 
as  agent  for  service  of  process. 

Same — Withdrawal  from  State — Revocation  of  Designation  of 
insurance  Commissioner  as  Agent  for  Service: 
A  foreign  company  withdrawing  from  a  state  to  avoid  com- 
pliance with  a  law  requiring  it  to  become  a  domestic  corporation 
if  it  desires  to  continue  business  in  the  state,  may  revoke  its 
designation  of  the  insurance  commissioner  as  agent  for  service 
of  process  so  far  as  claims  of  citizens  of  other  states  are  con- 
cerned, where  such  claims  were  assigned  to  such  citizens  after 
the  company's  withdrawal  from  the  state. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 
.   Hunter  v.  Mutual  Reserve  Life  Ins.  Co.  et  al.  (U.  S.  S.  C.) : 
81  Supreme  Court  Reporter  (January  15,  1911)  127. 

Policy — Change  of  Beneficiaries — Assignment: 

The  policy  stipulated  that  the  insured  could  change  the 
beneficiary  by  written  notice  to  the  company,  such  change  be- 
coming effective  only  upon  endorsement  of  the  same  by  the 
company  on  the  policy.  An  assignment  could  be  made  in  writ- 
ing but  not  without  the  company's  consent.  By  written  request  of 
insured,  and  indorsement  on  the  policy  by  the  company,  the 
policy  was  made  payable  to  other  beneficiaries.  Held,  That  a 
change  made  in  this  way  was  not  an  assignment,  but  a  change 
of  beneficiaries. 

Bankruptcy — Property  Passing  to  Trustee: 

The  policy  authorized  the  insured  to  change  the  beneficiary 
at  will  or  to  assign  it.  Held,  That  such  a  policy  was  property 
which  insured  might  have  transferred  prior  to  the  filing  of  her 
petition  in  bankruptcy,  and  which  passed  to  her  trustee,  under 
Bankruptcy  Act.  July  1,  1898,  c.  541,  Sec.  70a  (5),  30  Stat  565 
(U.  S.  Comp.  St.  1901,  p.  3451). 

[Order  of  referee  in  favor  of  trustee  Is  affirmed.] 

In  Re  Dolan  (U.  S.  D.  C,  Pa.) : 

182  Federal  Reporter   (January  19,  1911)   949. 

Foreign  Company — Insolvency — Distribution  of  Assets — Funds: 
The  French  and  Spanish  laws  require  foreign  companies  to 
maintain  a  fund  for  the  protection  of  policyholders  within  the 
French  and  Spanish  dominions.  Held,  That  where  it  appeared 
that  the  funds  maintained  under  the  French  and  Spanish  laws 
were  sufficient  to  pay  the  death  claims  under  these  policies  in 
full,  the  claimants  under  these  policies  were  not  entitled  to 


Digitized  by  VjOOQIC 


1911.]  LIFE  INSURANCE.  131 

participate,  upon  the  insolvency  of  the  company,  in  the  distri- 
bution of  the  general  assets  of  the  company  in  this  country, 
with  creditors  who  could  not  resort  to  the  funds  maintained  for 
the  foreign  policyholders. 

Same — Same — Jurisdiction  of  Courts: 

Statutes  of  a  state  cannot  give  the  courts  of  such  state 
Jurisdiction  of  an  action  against  a  foreign  company  after  its 
dissolution. 

Policy — Breacii  of  Contract — Remedy: 

Where,  under  the  laws  of  a  state,  no  damages  could  be 
awarded  for  the  refusal  of  an  insurance  company  to  continue 
its  contract,  the  insured  may  either  proceed  in  equity  to  compel 
the  reinstatement  of  the  policy,  or  he  may  leave  the  question  of 
the  company's  liability  until  the  maturity  of  the  policy. 

Foreign  Company — Insolvency — Authority  of  Receivers: 

The  receivers  of  an  insolvent  foreign  insurance  company 
represent  the  company  and  all  of  the  creditors,  and  any  agree- 
ment by  the  receiver  with  particular  creditors  binds  all,  in  the 
absence  of  seasonable  and  proper  objections. 

Policy — I i legal  Forfeiture — Assessments — ^Tender: 

There  was  no  obligation  upon  the  part  of  the  insured  after 
his  policy  was  declared  lapsed  by  the  company  because  of  his 
refusal  to  pay  an  invalid  assessment  to  tender  subsequent  dues 
or  assessments. 

Foreign  Company — insolvency — Void  Policies — Premiums: 

In  the  distribution  of  the  assets  of  an  insolvent  life  insur- 
ance association  which  had  issued  policies  in  violation  of  the 
laws  of  the  state  where  the  contracts  were  made,  the  contracts 
were  void,  and  should  be  treated  as  non-existent,  ^.nd  the  holders 
thereof  are  entitled  to  recover  the  premiums  paid  as  money  had 
and  received  to  their  use. 

Same — Same — Prompt  Payment  of  Assessment — Waiver: 

Where  an  insured  under  an  assessment  policy  paid  an  assess- 
ment after  the  time  limited,  its  acceptance  and  retention  by  the 
company  was  a  waiver  of  the  delay  which  did  not  debar  the 
beneficiary  after  the  death  of  the  insured  from  proving  her  claim 
against  the  receiver  of  the  company. 

Policy — Rescission  by  Insured — Recovery  of  F^remiums: 

A  policyholder  who  was  induced  to  insure  by  false  and 
fraudulent  representations  imputable  to  the  company  has  the 
right  to  rescind  the  contract  and  recover  the  premiums  paid. 

Reinsurance — Alteration  of  Original  Contracts: 

The  risks  of  the  N  society  were  assumed  and  reinsured 
by  the  Mutual  Reserve,  with  the  consent  of  two-thirds  of  the 
members  present  at  the  meeting  called  for  that  purpose.  Held, 
That  nothing  contained  in  the  contract  of .  reinsurance  could 
alter  the  express  terms  of  the  original  contracts  of  the  members 
of  the  N  society  if  not  surrendered  and  exchanged  for  Mutual 
Reserve  certificates. 
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Excessive  Assessment — Non-Payment — Abandonment: 

Where  an  insured  fails  to  pay  an  excessive  assessment,  he 
may  do  so  because  he  wishes  to  abandon  the  contract  or  be- 
cause he  is  standing  upon  his  rights  and  is  willing  to  pay  proper 
assessments.  Where  nothing  is  shown  except  the  mere  failure 
to  pay,  the  inference  should  be  that  the  insured  is  not  standing 
on  his  rights,  especially  if  he  does  nothing  in  the  way  of  protest 
or  tender  for  a  considerable  time  between  the  failure  to  pay 
and  the  date  of  his  death. 

Insolvent  Company — Distribution  of  Assets — Costs  in  Suits  on 

Policy: 

In  the  distribution  of  the  assets  of  an  ineolrent  life  insur- 
ance company,  the  costs  in  actions  brought  on  policies  before  the 
insolvency  proceedings  in  which  claims  were  established  which 
are  allowed  are  costs  of  the  cause,  and  not  properly  a  part  of  the 
claims  on  the  policies. 

Same — Same — Expenses  Incurred  in  Suit  to  Wind  Up  Company: 
In  a  suit  to  wind  up  the  affairs  of  an  insolvent  life  insurance 
company,  where,  after  the  fund  has  been  brou^t  into  court  and 
nothing  remains  but  to  make  distribution  between  the  creditors, 
representatives  of  different  classes  of  creditors  are  permitted  to  , 
intervene,  they  are  not  entitled  to  allowances  from  the  fund  on 
account  6f  their  expenses  incurred  in  their  interventions  nor 
from  the  money  awarded  to  ^creditors  of  the  same  classes  as 
the  interveners,  who  did  not  join  in  the  interventions. 

Same — Same— Same : 

In  a  snit  by  creditors  to  wind  up  the  affairs  of  an  insolvent 
life  insurance  company,  counsel  for  complainants  are  entitled  to 
an  allowance  from  the  fund  brought  into  court  for  distribution 
for  services  rendered,  even  after  the  appointment  of  receivers 
in  the  general  conduct  of  the  cause,  which  were  beneficial  to 
the  creditors  generally. 

[Decree  ordered  to  be  made  in  accordance  with  opinion.] 
Robinson  v.  Mutual  Reserve  Life  Ins.  Co.   (U.  S.  C.  C, 

N.  Y.); 
Scovill  V.  Same: 

182  Federal  Reporter   (January  19,  1911)    860. 

Action  on  Premium  Note — Consideration— -Forfeiture  of  Policy: 
In  an  action  upon  a  promissory  note  for  $900  given  for  part 
of  the  first  annual  premiimi  on  a  life  insurance  policy,  the  de- 
fendant relied  upon  total  failure  of  consideration,  consequent 
upon  alleged  annulment  of  the  policy,  by  reason  of  his  non-pay- 
ment of  the  note.  This  defense  is  based  upon  provisions  of  the 
policy  and  the  note,  saying  the  former  should  become  null  and 
void,  in  the  event  of  non-payment  of  the  latter  at  maturity.  An- 
other was  alleged  partial  failure  of  consideration,  which  entitled 
the  defendant  to  be  relieved  of  the  payment  of  a  large  portion  of 
the  note.  Held^  That  the  note  sued  on  here  stands  in  lieu  of 
cash,  paying  for  insurance  to  the  end  of  the  year.  The  obligation 
upon  the  company  to  pay  the  face  of  the  policy  less  the  amount 
of  the  note,  in  case  of  the  death  of  insured  within  the  year,  was 
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an  amply  sufficient  consideration,  and  it  did  not  fail  within  the 
year,  if  at  alL  The  forfeiture  clause,  therefore,  nullified  the 
policy  as  to  the  future — time  subsequent  to  the  year  for  which 
the  note  stood  in  lieu  of  cash.  There  could  be  no  default  before 
the  end  of  the  year.  Until  default,  the  policy  protected  the  in- 
sured according  to  its  terms.  Hence  it  is  clear  that  the  con- 
sideration aforesaid  never  failed  in  any  sense  or  to  any  extent 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Union  Cent.  Life  Ins.  Co.  v.  Zihlman  (W.  Va.  S.  C.  A.) : 

69  Southeastern  Reporter  (January  21,  1911)   855. 

Policy^lntention  to  Create  Trust — Parol  Evidence: 

The  policy  provided  for  the  payment  to  insured's  wife  the 
sum  of  $10,000  in  semi-annual  installments  of  $250  each,  and  the 
payment  of  $10,000  six  months  after  the  last  installment.  Held* 
That  the  agreement  of  the  company  to  pay  the  money  to  the 
wife  was  absolute,  and  parol  evidence  was  not  admissible  to 
show  that  the  insured  intended  to  create  a  trust  or  that  he  in- 
tended to  prevent  the  wife  from  assigning  the  policy  after  his 
death. 

Same — Same — Statute: 

Sec.  15  of  the  personal  property  law,  N.  Y.  Consol.  Law,  c. 
41,  provides:  "The  right  of  the  beneficiary  to  enforce  the  per- 
formance of  a  trust  to  receive  the  Income  of  personal  property, 
and  to  apply  it  to  the  use  of  another  person,  cannot  be  trans- 
ferred by  assignment  or  otherwise.  Held,  That  a  policy  provid- 
ing for  the  payment  of  semi-annual  installments,  did  not  create 
a  trust  within  the  meaning  of  the  personal  property  law. 

Same — Nature  o^  Claim — Assignment: 

A  policy  providing  for  the  payment  of  semi-annual  install- 
ments to  the  beneficiary,  upon  insured's  death,  becomes  a  debt 
of  the  company  to  such  beneficiary,  which  may  be  assigned  by 
her. 

[Motion   to  vacate  default   judgment   denied   below.     Here   af- 
firmed.] 

Black  V.  New  York  Life  Ins.  Co.  (N.  Y.  S.  C,  App.  Tr.) : 

126  New  York   Supplement   (January  23,   1911)    234. 

Pollcy^Beneflclary — Change  of  Designation — Vested  Interest: 

The  policy,  which  was  payable  to  insured  if  he  survived  the 
endowment  period,  otherwise,  to  his  mother,  provided  that  the 
beneficiary  could  be  changed  by  sending  the  policy  to  the  home 
ofiice  of  the  company,  with  a  written  request  for  a  change  of 
beneficiary,  so  that  the  proper  indorsement  might  be  made  by 
the  company  on  the  policy.  Held,  That  the  beneficiary  had  a 
vested  interest  in  the  policy,  which  could  not  be  divested  by 
subsequent  agreement  between  the  company  and  the  insured,  in 
a  manner  nor  provided  for  in  the  policy  contract,  and  that  to 
consummate  a  change  of  the  beneficiary,  it  was  necessary  for  the 
insured  to  return  the  policy  to  the  company,  with  a  written  re- 
quest for  the  change. 
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Same — Same — Same — Written  Request — Assignment: 

The  policy  provided  that  the  beneficiary  could  be  changed 
by  sending  the  policy  to  the  company,  with  a  written  request  for 
such  change.  The  policy  was  payable  to  insured's  mother,  but 
upon  his  marriage,  he  assigned  it  to  his  wife.  Held,  That  the 
assignment,  if  sent  to  the  company  accompanied  by  the  policy, 
might  have  been  a  request  to  have  the  change  of  beneficiary  in- 
dorsed thereon,  as  required  by  the  policy,  but  that  it  could  not 
be  deemed  such  a  request  when  sent  to  the  company,  not  ac- 
companied by  the  policy. 

[Judgment  for  wife  below.    Here  reversed  in  favor  of  mother.] 

Deal  V.  Deal  et  al.  (S.  C.  S.  C.) : 

69  Southeastern  Reporter   (January  28,  1911)   886. 

Appllcation^False  Statements — Forfeiture: 

Insured  stated  in  his  application  that  he  had  not  been  at- 
tended by  a  physician  within  three  years,  and  had  never  been 
under  treatment  In  a  hospital.  The  evidence  showed  that  he 
had  been  in  a  hospital  a  month  receiving  treatment  for 
nephritis,  and  had  left  It  only  a  week  prior  to  his  application. 
Held,  That  the  company  was  not  liable. 

Names — Identity — Presumption : 

The  identity  of  name  of  Henry  Harris,  treated  at  a  hospital, 
and  Henry  G.  Harris.  Insured  raises  a  presumption  of  identity 
of  person. 

Action  on   Policy — Negative    Testimony — Weight: 

The  beneficiary  having  testified  that  she  was  present  when 
her  brother  signed  the  application  for  Insurance,  also  said  that 
she  did  not  hear  any  question  addressed  to  him  as  to  whether 
he  had  ever  been  In  a  hospital.  Held,  That  negative  testimony 
of  such  a  character  is  of  little  weight  as  against  positive  testi- 
mony relating  to  the  existence  of  a  fact,  especially  where  the 
witness  could  not  state  positively  that  she  heard  all  of  the 
questions  asked  insured. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Hoffman  v.  Metropolitan  Life  Ins.  Co.  (N.  Y.  S.  C,  App 
Div.) : 

126  New  York  Supplement  (January  30,  1911)  436. 

Policy — Beneficiary — ^Vested  Interest: 

If  an  appointment  or  settlement  has  been  made  upon  the 
beneficiaries  by  a  stipulation  in  the  policy  that  the  amount 
thereof  shall  be  paid  to  them,  that  establishes  their  right,  and 
their  right,  once  established  and  brought  Into  being  as  a  vested 
right,  is  not  to  be  taken  away  from  them,  except  as  this  result 
shall  be  found  to  have  been  contemplated  and  provided  for  by 
the  terms  of  the  appointment  itself. 

Same — Same — Same : 

The  policy  was  payable  to  insured  at  the  expiration  of  a 
certain  period  if  he  was  then  alive,  otherwise  to  his  children  if 
they  survived  him,  and  if  they  did  not  survive  him,  then  to  his 
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executors,  administrators,  or  assigns.  The  policy  was  assign- 
able by  the  insured;  and  it  contained  a  statement  of  what  the 
expected  surrender  value,  or  the  amount  to  be  paid  by  the  com- 
pany to  the  insured  or  his  assigns  on  his  surrender  of  the  policy, 
would  be  at  the  end  of  the  successive  years  of  the  proposed  in- 
surance. Held,  That  the  children's  interest  in  the  policy  was 
subordinate  to  that  of  their  father. 

Assignment  for  Benefit  of  Creditors — Exemptions — Life  Policy: 

Insured  made  an  assignment  of  all  of  his  property,  except 
property  exempt  by  law,  for  the  benefit  of  his  creditors.  He  had 
insurance  payable  at  a  future  date  to  him  as  insured,  if  he  then 
be  living,  and  the  right  to  have  it  paid  to  his  personal  represen- 
tatives on  his  prior  decease,  if  his  children  do  not  survive  him. 
Held,  That  his  assignment  for  the  benefit  of  his  creditors  pre- 
cluded him  from  surrendering  the  policy  for  his  own  benefit,  and 
entitled  the  assignees  to  require  him  to  execute  to  them  any 
written  surrender  necessary  to  enable  them  to  collect  the  sur- 
render value. 

[Decree  for  assignees.] 

Blinn  et  al.  v.  Dame  et  al.  (Mass.  S.  J.  C.)  ; 

Dame  et  al.  v.  Blinn  et  al.: 

93.  Northeastern  Reporter  (January  31,  1911)  601. 


Pollcy^Delivery  While  In  Good  Health— Condition  Precedent- 
Burden  of  Proof: 

The  policy  stipulated  that  it  "shall  not  take  effect  until  the 
same  shall  be  issued  and  delivered  by  the  said  company  and  the 
first  premium  paid  thereon  in  full,  while  my  health  is  in  the 
same  condition  as  described  in  this  application."  Held,  That  the 
existence  of  good  health  in  the  insured  at  the  time  of  the  deliv- 
ery of  the  policy  is  a  condition  precedent  to  the  obligation  of  the 
insurance  company.  And  that  at  a  trial  of  an  action  upon  the 
policy  the  insurance  company  can  insist  that  the  good  health  of 
the  insured,  at  the  time  of  the  receipt  of  the  first  premium  and 
the  delivery  of  the  policy,  shall  appear  by  a  preponderance  of 
the  testimony  before  its  liability  attaches,  imless  this  condition 
precedent  has  been  clearly  waived  by  the  company  or  its  right 
to  raise  this  defense  is  restricted  by  some  other  provision  of  the 
policy.  Held,  further.  That  In  an  action  on  such  a  policy  evi- 
dence of  the  receipt  of  the  first  premium  and  of  the  delivery  of 
the  policy  to  insured  raises  the  presumption  that  insured  was  in 
good  health  at  the  time  of  such  delivery,  which  presumption  may 
be  rebutted  by  defendant,  but  the  burden  remains  on  plaintiff  to 
establish  this  fact,  and  the  prima  facie  case  in  favor  oi^  plaintiff 
made  by  this  presumption  does  not  shift  the  burden,  but  merely 
lifts  it 

Same — Same — Action — Order  of  Proof: 

In  an  action  on  a  policy  providing  that  it  should  not  take 
effect  until  delivery  while  the  health  of  insured  was  in  the  same 
condition  as  described  In  the  application,  it  is  not  error  to  per- 
mit plaintiff  to  introduce  the  policy  in  evidence  without  first 
requiring  specific  testimony  of  the  good  health  of  the  insured  at 
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the  time  of  its  deliveir*  as  the  order  of  proof  is  largely  within 
the  discretion  of  the  court. 

8ame^-^ame — Incontestability — Evidence: 

The  policy  stipulated  that  it  should  not  take  effect  until  the 
same  shall  he  issued  and  delivered  hy  the  said  company  and  the 
first  premium  paid  thereon  in  full,  while  my  health  is  in  the 
same  condition  as  descrihed  in  this  application,  and  further  that 
it  was  incontestahle  after  one  year  from  date,  provided  all  pre- 
miums were  paid.  Held,  That  in  an  action  on  the  policy,  evi- 
dence offered  hy  the  company,  that  insured  was  not  in  good 
health  when  the  policy  was  procured,  was  inadmissihle,  where 
insured  died  more  than  one  year  after  the  policy  was  procured 
and  all  premiums  had  been  paid. 

Same<-*ln8urabie  Interest — Relationship  of  Aunt  and  Nephew: 

Insured,  when  seventeen  years  old,  went  to  live  with  his 
aunt  and  her  husband.  Two  months  later  he  took  out  insurance 
payable  to  the  aimt.  Held,  That  the  aunt  had  an  Insurable  inter- 
est in  the  life  of  the  nephew. 

Action  on  Policy — Insurable  Interest — Instruction — Verdict: 

In  an  action  on  a  policy,  payable  to  insured's  aunt,  the  jury 
were  instructed  that,  in  order  to  find  a  verdict  for  the  aunt,  they 
must  be  satisfied  that  the  policy  was  actually  the  contract  of  the 
insured,  and  not  that  of  the  aunt  or  her  husband,  with  whom  the 
insured  lived,  or  that  the  aunt  had  an  insurable  interest  in  the 
nephew's  life.  Held,  That  the  jury's  verdict  in  favor  of  the  aunt 
must  be  construed  as  a  finding  that  the  contract  was  the  contract 
of  the  insured,  or  as  a  finding  that  the  aunt  had  an  insurable  in- 
terest in  the  nephew's  life. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  company.] 
Mohr  V.  Prudential  Ins.  Co.  of  America,  (R.  I.  S.  C.) : 
78  Atlantic  Reporter   (February  2,   1911)    554. 


Contract^Blnding  Effect: 

The  contract  constitutes  the  law  which  governs  the  parties 
thereto,  unless  such  contract  be  one  which  the  law  prohibits,  or 
which  is  violative  of  some  public  policy. 

Policy — Non-Payment  of  Premium — Forfeiture — Waiver: 

The  policy  stipulated  a  forfeiture  if  any  premium  or  pre- 
mium note  were  not  paid  when  due.  It  provided  for  reinstate- 
ment upon  written  application  together  with  satisfactory  evi- 
dence of  insurability  at  that  time.  Insured  failed  to  pay  a  pre- 
mium note  due  January  2,  1908.  He  had  notice  from  the  com- 
pany of  its  maturity,  and  twice  after  maturity  his  attention  was 
called  to  the  fact  that  the  note  was  then  in  default,  and  was  re- 
quested to  give  the  matter  his  prompt  attention.  He  became  ill 
February  16,  1908,  and  a  check  for  the  past  due  note  was  tend- 
ered to  the  company  for  him  on  February  18.  1908.  Held,  That 
the  company  acted  strictly  within  its  rights  in  refusing  the 
check  tendered  at  a  time  when  the  insured  was  fatally  ill.  Held, 
further.  That  the  letter  written  subsequent  to  the  maturity  of 
the  note  demanding  payment  did  not  amount  to  a  waiver,  as  an 
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agent  to  collect  a  premium  has  no  authority  to  extend  the  tim« 
of  payment 

Same — Time  of  Taking  Effect: 

A  policy  dated  July  16,  1906,  provided  that  it  should  not 
take  effect  until  the  first  year's  premium  was  paid  for  one  year 
from  its  date.    Had  the  policy  been  dated  later  than  July  16, 

1906,  the  insured  would  have  been  required  to  pay  a  higher  rate 
of  premium.     The  policy  was  not  delivered  until  January  28, 

1907.  Held,  That  the  policy  cannot  be  considered  as  having 
taken  effect  at  the  time  of  Its  delivery,  as  it  expressly  stipulates 
that  it  is  to  be  effectual  upon  payment  of  the  first  premium  for 
one  year  from  its  date. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Mercer  v.  South  Atlantic  Life  Ins.  Co.  (Va.  S.  C.  A.) : 

69  Southeastern  Reporter  (February  4,  1911)  981. 


Application — Conceaiment^Forfeiture: 

Insured  made  an  affirmative  answer  to  the  question:  "Any 
disease  of  the  chest  or  lungs?"  Following  this  question  he  was 
required  to  "give  full  particulars  of  every  illness  you  have  had 
since  childhood,  and  name  of  every  physician  who  has  ever  at- 
tended you  or  prescribed  for  you."  Insured  stated  several  ill- 
nesses he  had  had,  including  bronchitis,  and  gave  the  names  of 
the  physicians  who  attended  him;  he  failed,  however,  to  state 
that  he  had  consulted  a  physician  shortly  before  making  appli- 
cation to  the  defendant,  stating  to  the  physician  that  he  felt 
badly,  had  a  cough  and  fever,  and  had  lost  his  appetite  and 
energy;  and  that  this  physician  had  examined  his  sputum  and 
had  reported  to  insured  the  existence  of  tubercular  germs.  Held, 
That  the  suppressing  of  these  facts  was  a  fraudulent  conceal- 
ment avoiding  the  policy. 

Same — Same — Same — ^Answer  Putting  insurer  on  Inquiry: 

Insured  made  an  affirmative  answer  to  the  question:  "Any 
disease  of  the  chest  or*  lungs?"  Following  this  question  he  was 
required  to  "give  full  particulars  of  every  illness  you  have  had 
since  childhood,  and  name  of  every  physician  who  has  ever  at- 
tended you  or  prescribed  for  you."  In  answer  to  the  latter  ques- 
tion, the  insured  suppressed  the  fact  that  he  had  consulted  a  phy- 
sician who  had  told  him  he  had  consumption.  The  defendant 
claims  a  forfeiture  because  of  the  concealment  of  this  fact  The 
plaintiff  contends  that  the  answer  "Yes"  to  the  first  question  put 
the  company  on  its  guard  as  to  insured's  lung  trouble.  Held, 
That  the  latter  question  comprehended  the  first,  and  called  for 
particulars  under  the  former,  and  that  the  applicant's  failure  to 
communicate  the  facts  material  to  the  risks  which  were  known 
to  him  and  which  would  have  caused  his  rejection  avoided  the 
policy. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Talley  v.  Metropolitan  Life  Ins.  Co.  (Va.  S.  C.  A.) : 

69  Southeastern  Reporter  (February  4,  1911)  986. 
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Policy — Dellvery^Mailing: 

Where  the  agent,  in  compliance  with  the  directions  of  the 
company,  and  in  good  faith  places  the  policy,  duly  executed,  in 
the  postofflce  with  the  postage  prepaid,  addressed  to  the  insur- 
ed, so  that  he  would  receive  it  at  the  address  given  in  due  course 
of  mail  while  in  good  health,  such  act  constitutes  a  delivery  and 
completes  the  contract  of  insurance. 

Same — Same — Question  for  Jury: 

The  evidence  shows  that  the  defendant  company  received 
and  accepted  the  first  annual  premium,  issued  the  policy,  and 
sent  it  to  its  local  agent  to  be  delivered  to  the  insured.  That  the 
agent,  in  good  faith,  mailed  the  policy  to  the  insured  at  Vilonia, 
which  he  believed  to  be  the  postofflce  at  which  he  received  his 
mail.  The  letter  containing  the  policy  was  returned  to  the 
agent,  and  he,  not  knowing  Insured's  proper  address  retained  the 
policy  intending  to  hand  it  to  insured  when  he  saw  insured.  The 
company  learning  of  insured's  poor  health  directed  the  agent  to 
return  the  policy  for  cancellation,  which  was  done.  Held,  That 
whether  or  not  there  had  been  a  delivery  of  the  policy  was  a 
question  for  the  jury. 

Same — Same — Same — Good  Health: 

One  of  the  conditions  imposed  by  terms  of  the  policy  was 
that  the  insured  should  be  in  good  health  at  the  date  of  the  pay- 
ment of  the  first  annual  premium.  Insured  had  directed  that  the 
policy  be  delivered  to  the  doctor  who  had  made  the  medical  ex- 
amination. The  company  introduced  the  medical  examiner  as  a 
witness  and  he  testified  that  insured,  sometime  after  making  the 
application,  sent  word  to  him  by  his  brother  not  to  receive  the 
policy  for  the  reason  that  he  was  not  in  good  health  at  the  time. 
He  further  testified  that  insured  subsequently  stated  that  he  was 
glad  that  he  had  not  received  the  policy  for  him.  There  appears 
in  the  testimony  a  letter  from  insured  to  the  company,  written 
subsequently  to  the  time  of  the  occurrence  of  the  matters  testi- 
fied to  by  the  medical  examiner,  in  which  he  states  that  he  did 
not  know  that  the  policy  had  been  issued,  and  was  not  to  blame 
in  the  matter.  The  agent  testified  that  insured  rode  a  distance 
of  28  or  30  miles,  when  he  made  his  application  for  insurance  and 
was  examined ;  that  he  appeared  to  be  stout  and  well  at  the  time. 
Held,  That  whether  or  not  insured  was  in  good  health  at  the 
time  of  the  delivery  of  the  policy  was  for  the  jury. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Dupriest  v.  American  Cent  Life  Ins.  Co.  (Ark.  S.  C.) : 

133  Southwestern  Reporter  (February  15,  1911)   826. 

Application — Change  of  Condition  of  Health  before  Issuance  of 

Policy — Conceahnent — Forfeiture: 

The  application  provided  that  the  policy  to  be  issued  should 
not  take  effect  until  after  the  first  premium  had  been  paid  while 
the  health  of  the  applicant  was  "in  the  same  condition  as  de- 
scribed in"  the  application.  Before  paying  the  premium  insured 
contracted  pneumonia,  of  which  he  died  within  sixty-four  hours 
after  the  payment  of  the  first  premium,  his  physical  condition 
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not  having  been  disclosed  to  the  company  at  the  time  of  the 
payment  Held,  That  where  prior  to  the  consummation  of  the 
contract,  there  had  been  a  material  change  in  the  health  of  the 
insured,  the  company  should  have  been  informed  of  such  change, 
and  the  failure  of  the  insured  to  inform  the  company  thereof 
avoided  recovery. 

[Judgment  for  company.] 

Gordon  v.  The  Prudential  Ins.  Co.  (Phila.  C.  P.) : 

68  The  Legal  Intelligencer   (February  17,  1911)   98. 

Action  on  Policy — Burden  of  Proof: 

The  policy  stipulated  that  it  would  be  void  if  the  insured 
had  had  any  pulmonary  disease  prior  to  its  execution.  Held, 
That  in  an  action  on  the  policy,  the  burden  was  on  the  company 
to  prove  that  the  insured  had  tuberculosis  at  the  time  of  the 
issuance  of  the  policy.  Held^  further.  That  where  the  plaintifC 
testified  that  insured  died  of  quick  consumption,  and  he  had  no 
peculiar  knowledge  as  to  her  health  at  the  time  of  the  issuance 
of  the  policy,  it  was  not  error  to  require  the  company  to  estab- 
lish the  truth  of  its  answer  as  against  the  objection  that  the 
proof  lay  peculiarly  within  the  knowledge  of  the  beneficiary. 

Same — Same: 

The  plaintifC,  in  an  action  on  an  insurance  policy,  must  pi*ove 
the  issuance  of  the  policy,  payment  of  premiums,  death  of  in- 
sured, the  giving  of  notice  and  the  furnishing  of  proofs  of  death, 
and  a  general  compliance  with  the  terms  of  the  contract,  but 
where  the  answer  sets  up  affirmative  defenses,  the  burden  of 
proving  them  is  on  the  company. 

[Judgrment  for  plaintiff  below.    Here  affirmed  against  company.] 
Bathe  v.  Metropolitan  Life  Ins.  Co.  (Springfield  C.  A.): 
132  Southwestern  Reporter  (January  18,  1911)   843. 

Application — Disease — increase  of  Risk — Question  for  Jury: 

Whether  a  disease  is  such  as  to  increase  the  risk  of  loss  is 
generally  a  question  for  the  jury. 

Same — Same — Same — Same: 

Insured  answered  "No"  in  answer  to  the  question:  "Have 
you  any  gravel,  bladder  or  kidney  disease?"  By  the  terms  of  the 
policy  this  misrepresentation  is  fatal  to  the  validity  of  the  policy 
if  it  was  made  with  actual  intent  to  deceive,  or  if  it  was  as  to  a 
matter  which  increased  the  risk  of  loss.  There  was  evidence 
that  the  disease  which  insured  had  before  the  application  was 
an  acute  form  of  Bright's  disease;  that  that  form  of  the  disease 
is  curable;  that  at  the  time  she  applied  for  this  insurance  she 
had  fully  recovered  and  for  many  months  appeared  to  be  well, 
and  performed  hard  manual  labor.  Held,  That  the  questions 
whether  the  disease  she  had  was  the  acute  or  chronic  form  of 
Bright's  disease,  and  whether,  if  acute,  it  increased  the  risk  of 
loss,  were  for  the  jury. 

[Plaintiff's  exceptions  sustained.] 

Kelly  V.  Mutual  Life  Ins.  Co.  of  N.  Y.  (Mass.  S.  J.  C.) : 

93  Northeastern  Reporter  (February  14,  1911)   695. 


Digitized  by  VjOOQIC 


140  DIGEST  OF  INSURANCE  CASES.        [Vol.  XXIV 

Policy — Acknowledgment    of    Receipt    of    Premiunn— Statute — 
Construction: 

Sec.  1849,  S.  D.  Civ.  Code,  provides,  "An  acknowledgment  in 
a  policy  of  the  receipt  of  premium  is  conclusive  evidence  of  its 
payment,  so  far  as  to  make  the  policy  binding,  notwithstanding 
any  stipulation  therein  that  it  shall  not  be  binding  until  the  pre- 
mium  is  actually  paid."  At  the  time  of  issuing  the  policy,  the 
defendant  issued  its  receipt,  acknowledging  payment  of  the  first 
premium  due  upon  the  policy.  The  policy  itself  provided:  "This 
policy  shall  take  effect  only  upon  the  actual  payment  of  the  first 
premium  hereon,  and  delivery  of  this  policy  to  the  insured. 
♦  ♦  ♦  Failure  to  make  payment  of  any  subsequent  premium 
either  to  the  company  or  to  a  duly  authorized  agent  in  exchange 
for  receipt  signed  as  above,  or  non-payment  of  principal  or  inter- 
est or  any  note  given  in  connection  with  this  policy  when  due, 
will  render  this  contract  null  and  void."  The  policy  was  deliv- 
ered and  a  note  given  for  part  of  the  first  premium;  this  note 
was  not  paid  at  maturity  nor  before  insured's  death.  Held,  That 
the  delivery  of  the  policy  was  in  effect  an  acknowledgment  of  the 
receipt  of  the  first  premium  and  the  company  was  thereby  estop- 
ped to  say  that  the  first  premium  was  not  actually  paid.  Held, 
further,  That  the  stipulation  in  the  policy  that  it  would  be  void 
if  any  premium  note»given  for  the  policy  were  not  paid  at  matur- 
ity applied  only  to  notes  given  for  subsequent  premiums. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 

Chasse  v.  Bankers'  Reserve  Fund  Life  Ins.  Co.  (S.  D.  S.  C.) : 

129  Northwestern  Reporter  (February  17,  1911)   568. 


Policy — Death  of  One  Beneficiary — Distribution: 

A  policy  of  insurance  provided  as  follows:  "The  life  of  the 
assured  is  insured  for  the  benefit  of  Mary  B.  Wharton,  his  wife, 
and  his  children."  The  company  promises  to  pay  the  amount  of 
the  policy,  "to  the  said  beneficiary  or  their  executors,  adminis- 
trators, or  assigns.  ♦  ♦  ♦  In  case  of  the  death  of  the  said 
beneficiary,  before  or  at  the  time  of  the  death  of  the  person 
whose  life  is  assured,  the  amount  of  the  assurance  shall  be  pay- 
able at  maturity  to  the  heirs  or  assigns  of  the  said  person  whose 
life  is  assured."  At  the  time  the  policy  was  issued  the  wife  and 
two  children  of  the  assured  were  living.  The  assured  left  surviv- 
ing him  the  wife  and  one  of  these  children;  the  other  child,  prior 
to  the  death  of  the  assured,  having  died  intestate  and  without 
assigning  his  interest  in  the  policy.  Held,  That  the  meaning  of 
the  policy  is  that,  if  one  of  the  beneficiaries  named  in  the  policy 
died  before  the  assured,  the  interest  which  such  beneficiary 
would  have  been  entitled  to  if  in  life  at  the  death  of  the  assured 
should  go  to  the  "executors,  administrators,  or  assigns"  of  such 
deceased  beneficiary. 

[Judgment  for  surviving  beneficiaries  below.     Here  affirmed.] 

Wharton  et  al.  v.  Drewry  et  al.  (Ga.  S.  C.) : 

69  Southeastern  Reporter  (February  18,  1911)  1117. 
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Action  on  Policy — Sufficiency  of  Complaint: 

A  petition  alleging  that  an  insurance  company,  in  consid- 
eration of  the  premiums  paid  and  to  be  paid,  made  to  the  peti- 
tioner, who  was  named  as  the  beneficiary  therein,  a  policy 
of  insurance  for  a  named  amount,  upon  the  life  of  a  named  per- 
son who  had  died,  and  that  the  petitioner  had  furnished  proofs 
of  death  and  performed  all  the  conditions  imposed  by  the  policy 
(a  complete  copy  of  which  was  attached  to  the  petition),  and 
further  stating  that  the  insurance  company  had  refused  to  pay 
the  amount  due  on  the  policy,  or  any  part  thereof,  sets  forth  a 
cause  of  action. 

[Demurrer  to  petition  overruled  below.     Here  affirmed  acrainst 
company.] 

Illinois  Life  Ins.  Co.  v.  Connell  (Ga.  C.  A.) : 

70   Southeastern   Reporter    (February   25,    1911)    107. 


Policy — Forfeiture<-*Reln8tatement: 

After  a  forfeiture  of  a  life  insurance  policy  because  of  non- 
payment of  assessments,  the  right  to  reinstatement  depends 
on  the  provisions  of  the  contract  Since  the  right  is  not  absolute, 
the  company  may  impose  such  conditions  as  it  sees  fit,  not  con- 
trary to  public  policy,  on  which  reinstatement  may  be  had.  Com- 
pliance with  these  conditions  gives  insured  an  absolute  right 
to  reinstatement,  if  the  contract  does  not  make  the  reinstate- 
ment optional  with  the  company. 

Same — Same^-^ame — Discretion  of  Company: 

The  contract  provided  that:  "Any  person,  having  once  been 
a  member  of  this  company,  may  be  readmitted  in  the  discretion 
of  the  officers  of  this  associatlofi,  upon  his  furnishing  them 
satisfactory  evidence  that  he  is  in  good  health,  and  upon  his 
paying  to  said  association  all  assessments  due  and  other  sums  of 
money  which  he  would  have  been  called  upon  to  pay  to  this 
association  had  he  continued  to  be  a  member  thereof."  In 
his  original  application  for  membership  insured  stated  that 
he  was  50  years  of  age,  and  that  his  use  of  spirits,  wine,  or 
malt  liquors  was  "one  glass  a  day."  In  his  application  for  re- 
instatement, he  gave  the  date  of  his  birth  so  as  to  show  that  he 
was  over  52  years  of  age  at  the  time  of  his  original  application, 
and  his  answer  in  respect  to  the  use  of  liquors  each  day  was: 
"Malt  liquors,  two  or  three  glasses;  wine,  none;  spirits,  two 
or  three  drinks."  In  his  first  application  the  medical  examiner 
rated  him  as  a  first-class  risk.  In  his  application  for  rein- 
statement he  was  rated  as  a  first-class  risk,  "except  for  age 
and  amount  of  stimulants  taken."  Held,  That  a  refusal  to  re- 
instate insured  was  justified.  Held,  further.  That  application 
for  reinstatement  must  disclose  a  condition  of  good  health  satis- 
factory, not  to  the  applicant  nor  to  the  physician  conducting 
the  medical  examination,  but  to  the  officers  of  this  company 
in  whom  by  his  contract  the  applicant  had  placed  the  Judgment 
and  discretion  to  decide,  a  decision  they  must  arrive  at  accord- 
ing to  the  dictates  of  their  own  Judgment  and  consciences,  and 
which  can  not  be  controlled  or  directed  by  the  Judgment  or  con- 
science of  others. 
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Same — Same — Same — Eetoppel : 

Because  insured's  policy  had  been  previously  reinstated 
after  a  forfeiture,  the  company  was  not  estopped  to  thereafter 
rely  upon  the  conditions  of  its  contract  with  reference  to  rein- 
statement after  a  subsequent  forfeiture. 

Same — Same — Waiver — Authority  of  Agent: 

An  officer  of  a  company,  not  having  the  authority  to  forfeit 
a  policy,  his  unknown  and  unapproved  act  does  not  bind  the 
company  nor  amount  to  a  waiver  of  forfeiture. 

[Complaint  dismissed   below.     Here  affirmed   In   favor  of  com- 
pany.] 

Conway  et  ux.  v.  Minnesota  Mut  Life  Ins.  Co.   (Wash. 
S.  C.) : 

112  Pacffic  Reporter  (February  27,  1911)   1106. 

Non-Forfeiture  Laws — Construction: 

Sec.  7897,  Mo.  Rev.  St.  1899  (Ann.  St  1906,  p.  3752),  pro- 
vides that  after  the  payment  of  three  annual  premiums  no  life 
policies  shall  be  forfeited  for  non-payment  of  premiums.  Sec. 
7898  (p.  3753)  provides  that,  after  the  payment  of  three  annual 
premiums,  upon  non-payment  of  any  *  subsequent  premium,  a 
paid-up  policy  may  be  demanded.  Sec.  7899  (p.  3754)  provides 
that  if  the  death  of  the  insured  occur  within  the  term  of  tempo- 
rary insurance  covered  by  the  value  of  the  policy,  as  determined 
in  Sec.  7897;  and  if  no  condition  of  the  insurance  other  than  the 
payment  of  premiums  shall  have  been  violated  by  the  insured, 
the  company  shall  be  bound  to  pay  the  amount  of  the  policy,  the 
same  as  if  there  had  been  no  default  in  the  payment  of  premium, 
anything  in  the  policy  to  the  contrary  notwithstanding.  Sec. 
7900  (p.  3755)  sets  out  four  cases  when  "the  three  preceding 
sections  shall  not  be  applicable/'  Held,  That  Sec.  7900  neces- 
sarily implies  that  the  "preceding  sections"  shall  control  all 
cases  not  specified,  whatever  be  the  form  of  the  policy. 

Same — Same — Paid-Up  Policy — Neceseity  of  Demand: 

Sec.  7899,  Mo.  Rev.  St.  1899  (Ann.  St.  1906,  p.  3752),  pro- 
vides that  after  the  payment  of  three  annual  premiums  no  life 
policy  shall  be  forfeited,  except  for  non-payment  of  premiums, 
but  shall  continue  as  temporary  insurance  for  such  term  as 
three-fourths  of  the  net  value  of  the  policy  will  purchase.  Sec. 
7898  provides  paid-up  policy  may  be  demanded,  when,  at  any 
time  after  the  payment  of  three  or  more  full  annual  premiums, 
and  not  later  than  sixty  days  from  the  beginning  of  the  ex- 
tended insurance  provided  in  the  preceding  section,  the  •  legal 
holder  of  a  policy  may  demand  of  the  company,  and  the  com- 
pany shall  issue,  its  paid-up  policy,  which,  in  case  of  an  ordi- 
nary life  policy,  shall  be  for  such  an  amount  as  three-fourths  of 
the  net  value  of  the  regular  policy,  at  the  age  and  date  of  lapse, 
computed  according  to  actuaries'  or  combined  experience  table 
of  mortality,  with  interest  at  the  rate  of  four  per  cent,  per  an- 
num, ♦  ♦  ♦  will  purchase,  applied  as  a  net  single  premium 
upon  the  said  table  of  mortality  and  interest  rate  aforesaid;  and 
in  case  of  a  limited  payment  life  policy,  or  of  a  continued  pay- 
ment endowment  policy,  payable  at  a  certain  time,  or  at  death. 
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it  shall  be  for  an  amount  bearing  such  proportion  to  the  amount 
of  the  original  policy  as  the  number  of  complete  annual  pre- 
miums actually  paid  shall  bear  to  the  number  of  such  annual 
premiums  stipulated  to  be  paid.  Held*  That  where  insured  de- 
faulted in  the  payment  of  the  eighth  annual  premium  on  an 
endowment  policy,  payable  at  a  future  day,  or  at  death,  and  had 
made  no  demand  for  paid-up  insurance,  although  more  than  60 
days  had  expired  between  the  beginning  of  the  temporary  in- 
surance and  his  death,  Sec.  7898  had  no  application  to  the  rights 
of  the  beneficiary  under  the  policy,  because  of  the  fact  that  no 
demand  was  made. 

Same— Same— "Net  Value": 

The  term  "net  value,"  as  used  in  the  Missouri  non-forfeiture 
law,  Sees.  7897-7900,  is  an  arbitrary  appoitionment  ascertained 
in  the  manner  set  out  in  Sec.  7897. 

Same — Same — Extended  Insurance: 

Sec.  7879  Mo.  Rev.  St.  1899  (Ann.  St.  1906,  p.  3752)  provides 
that  after  the  payment  of  three  annual  premiums  no  life  poli- 
cies shall  be  forfeited  except  for  non-payment  of  premiums,  but 
shall  continue  as  temporary  insurance  for  such  term  as  three- 
fourths  of  the  net  value  of  the  policy  will  purchase,  which  net 
value  is  to  be  computed  in  the  manner  set  out  therein.  Sec.  7900 
provides  that:  "If  the  policy  shall  contain  a  provision  for  an  un- 
conditional surrender  value,  at  least  equal  to  the  net  single  pre- 
mium, for  the  temporary  insurance  provided  for  hereinbefore,  or 
for  the  unconditional  commutation  of  the  policy  for  non-forfeit- 
able  paid-up  insurance,  or  if  the  legal  holder  of  the  policy  shall 
within  sixty  days  after  default  of  premium,  surrender  the  policy 
and  accept  from  the  company  another  form  of  policy,  or  if  the 
policy  shall  be  surrendered  to  the  company  for  a  consideration 
adequate  in  the  judgment  of  the  legal  holder  thereof,  then,  and 
in  any  of  the  foregoing  cases,  this  article  shall  not  be  applicable: 
Provided,  that  in  no  instance  shall  a  policy  be  forfeited  for  non- 
payment of  premiums  after  the  payment  of  three  annual  pay- 
ments thereon;  but  in  all  instances  where  three  annual  pre- 
miums shall  have  been  paid  on  a  policy  of  insurance,  the  holder 
of  such  policy  shall  be  entitled  to  paid-up  or  extended  insurance, 
the  net  value  of  which  shall  be  equal  to  that  provided  for  in 
this  article."  The  net  value  of  a  policy  computed  as  directed 
by  section  7897,  amounted  to  $47.86,  while  the  net  value  of  the 
paid-up  insurance  provided  in  the  policy  was  only  $42.79,  and 
the  sum  of  $47.86  would  purchase  extended  insurance  under  sec- 
tion 7897  for  a  term  extending  beyond  the  date  of  insured's 
death.  Heldf  That  the  amount  of  paid-up  insurance  stipulated 
in  the  policy  was  insuflQcient  under  Sec.  7900  to  render  Sec.  7897 
inapplicable,  and  the  beneficiary  was  entitled  to  recover  the 
full  face  of  the  policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Fable  v.  Connecticut  Mut.  Life  Ins.  Co.  (St  Louis  C.  A.): 
134  Southwestern  Reporter  (March  8,  1911)   60. 

Policy — Extended  Insurance — Statute — indebtedness: 

Sec.  7897  Mo.  Rev.  St.  1899  (Ann.  St.  1906,  p.  3752)  provides 
that  no  policies  issued  after  August  1,  1879,  should  be  forfeited 
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for  non-payment  of  premiums  after  three  annual  premiums  had 
been  paid,  but  that  the  net  value  of  the  policy  should  be  ap- 
plied to  the  purchase  of  extended  insurance.  Sec.  6946  Mo.  Rev. 
St.  1909  (Acts  1903,  p.  208)  provides  that  in  computing  ex- 
tended insurance,  all  indebtedness  of  the  insured  to  the  com- 
pany should  be  deducted  from  the  net  value  of  the  policy.  In- 
sured procured  his  policy  in  1901;  he  pledged  it  for  a  loan  in 
March  1905,  and  in  December  1905  defaulted  In  the  payment  of 
his  premium.  The  right  of  the  assured  to  the  loan  and  the 
duty  of  the  company  to  make  it,  the  amount  thereof,  the  rate 
of  interest  to  be  charged  therefor,  and  all  the  terms  and  condi- 
tions of  the  loan,  are  provided  for  in  the  policy,  and  all  the  as- 
sured had  to  do  to  secure  it  was  to  apply  for  it,  and,  when  he 
did  apply,  the  company  was  bound,  by  its  contract,  to  grant 
it  upon  the  terms  provided  In  the  policy.  Held,  That  the  loan 
having  been  contemplated  in  the  contract  found  in  the  policy, 
the  making  of  such  loan  in  March  1905,  did  not  constitute  a  new 
contract  so  as  to  make  Sec.  6946  applicable,  and  the  company 
upon  foreclosing  the  policy  for  non-payment  of  the  premium 
could  not  deduct  the  amount  of  the  loan  in  computing  the  ex- 
tended insurance. 

Same — Same — Acquiescence  by  Insured — Estoppel: 

When  the  company  foreclosed  the  policy  it  endorsed  there- 
on the  terms  of  the  foreclosure,  stated  the  amount  of  the  ex- 
tended insurance  that  was  granted,  and  returned  the  policy  to 
insured.  In  computing  the  extended  insurance,  the  company 
deducted  from  the  net  value  of  the  policy  the  amount  of  a  cer- 
tain loan  made  to  insured  which  was  unauthorized.  Insured 
retained  the  policy  until  his  death  without  objection.  Held,  That 
the  beneficiary  was  not  thereby  estopped.  This  policy  is  to  be 
construed  'by  the  terms  of  the  statute,  and  not  by  the  agree- 
ment of  the  parties.  The  statute  must  be  read  into  the  contract 
and  be  considered  a  part  of  it.  The  statute  was  enacted  for 
the  general  good,  and  its  terms  cannot  be  waived,  or  changed, 
by  contract,  and,  if  parties  cannot  by  express  contract  abrogate 
the  statute,  the  same  result  cannot  be  accomplished  under  Uie 
guise  of  an  estoppel. 

[Judfirment  for  plaintiff  below.    Here  affirmed  against  company.] 
Christensen  v.  New  York  Life  Ins.  Co.  (Springfield  C.  A.) : 
134  Southwestern  Reporter  (March  8,  1911)  100. 

Policy-— Assignment  to  Co-Partner — Insurable  interest — Measure 
of  Recovery: 

A  policy  was  issued  to  H  payable  to  his  estate.  It  was  as- 
signed by  him  to  his  co-partner  "to  the  extent  of  such  interest 
as  said  assignee  may  have  when  said  policy  becomes  a  claim." 
At  the  time  the  policy  was  applied  for  both  H  and  his  co-part- 
ner the  company  informed  them  that  it  did  not  issue  policies 
based  on  the  insurable  interest  of  one  partner  in  the  life  of  his 
co-partner.  Held,  That  upon  the  death  of  H,  the  only  interest 
his  co-partner  had  in  the  policy  was  the  amount  which  H  then 
owed  him. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  assignee.] 

Smith  V.  Hessey  (Tex.  C.  C.  A.) : 

134  Southwestern  Reporter  (March  8,  1911)  256. 
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Premium — Agreement  of  Agent — Liability  of  Company: 

An  agent  of  the  company  who  called  to  collect  insured's  pre- 
mium with  a  receipt  therefor  in  his  possession,  and  to  whom 
the  amount  was  tendered,  refused  to  receive  it  on  the  ground 
that  insured,  then  being  sick,  needed  it.  The  agent  stated 
that  he  would  pay  it  and  that  when  insured  got  back  to  work 
insured  could  repay  him.  Insured  then  asked  the  agent  if  the 
money  should  be  paid  to  the  company,  to  which  he  replied:  "No; 
as  it  was  his  money  and  not  the  company's."  Held,  That  when 
'  the  agent  refused  to  Accept  payment  of  the  premium,  he  did 
it  as  an  individual  and  in  his  character  as  an  individual  and 
friend  of  the  insured,  and  he  undertook  as  that  friend  and  agent 
to  pay  the  money  out- of  his  own  funds  to  his  company.  Under 
such  a  state  of  facts  the  company  cannot  be  charged  with  his 
failure  to  discharge  his  duty  to  the  insured,  and  that  plaintiff 
must  suffer  the  consequences  of  trusting  to  an  agent  that  had 
been  accepted  as  their  own  agent  by  the  insured  and  plaintiff 
for  his  failure  to  carry  out  his  agreement. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Cook  V.  Metropolitan  Life  Ins.  Co.  (St  Louis  C.  A.): 

134  Southwestern  Reporter  (March  8,  1911)  13. 


Po  I  icy— Assign  ment — Statute : 

Sec.  4030,  Shannon's  Code  (Tenn.),  provides  that  life  insur- 
ance, effected  by  a  husband  on  his  own  life,  shall  inure  to  the 
benefit  of  the  widow  and  next  of  kin,  to  be  distributed  as  per- 
sonal property,  free  from  the  claims  of  his  creditors.  Held,  That 
this  provision  does  not  prevent  a  husband  from  controlling  the 
disposition  of  insurance  payable  to  his  executors,  administra- 
tors or  assigns.  Where,  however,  the  policy  is,  by  its  terms, 
made  payable  on  the  death  of  the  husband  to  the  widow  and 
heirs,  or  to  his  legal  heirs,  it  is  equally  well  settled  that  they 
take  a  vested  interest,  and  the  power  of  the  husband  to  defeat 
their  interest  by  subsequent  assignment  is  lost  Held,  further. 
That  if  the  policy,  by  its  terms,  be  payable  to  the  legal  repre- 
sentatives of  the  assured  husband,  and  he  die  without  having 
made  any  disposition  of  it,  that  by  the  operation  of  the  statute 
the  claims  of  his  widow  and  next  of  kin,  whether  the  latter  be 
children  or  other  kin  falling  within  the  terms  of  the  statute, 
will  prevail  over  claims  of  his  general  creditors  in  a  contest  over 
the  proceeds  of  the  policy,  whether  the  estate  of  the  insured  be 
solvent  or  insolvent,  and  although  the  policy  may  have  been 
issued  before  the  assured  was  married. 

Same — Same — Effect: 

Insured,  whose  policy  was  payable  to  his  executors,  adminis- 
trators and  assigns,  made  an  assignment,  absolute  in  form,  to 
a  bank.  As  a  fact,  the  assignment  was  made  to  secure  a  debt 
Held,  That  the  assignment,  being  absolute,  left  no  vestage  of 
legal  right  to  it,  or  the  proceeds  of  it,  in  the  insured.  The  in- 
terest he  had  in  it  from  the  time  of  the  assignment,  during  his 
life  and  at  his  death,  was  an  equity,  pure  and  simple,  and  not 
a  legal  right;  and  the  rights  of  his  wife  and  children  were  no 
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greater  llicn  his,  and  were  not  entitled  to  tlie  proceeds  without 
paying  the  amounts  advanced  by  the  assignee. 

Same — Same — Estoppel : 

The  act  of  an  insured  in  permitting  a  policy,  which  he  had 
assigned,  to  remain  in  the  hands  of  the  assignee,  and  oft-re- 
peated agreements  by  him  that  it  should  stand  as  security  for 
any  amount  in  which  he  might,  from  time  to  time,  become  in- 
debted to  such  assignee  would  have  amounted  to  an  estoppel 
against  him;  had  he,  during  his  life,  attempted  to  secure  pos-  • 
session  of  the  policy  without  payment  to  assignee  of  the  indebt- 
edness incurred  on  the  faith  and  credit  of  the  policy  as  a  se- 
curity. 

Same — Same — Parol  Contract: 

The  assignment  of  a  policy  need  not  be  in  writing  to  be 
valid,  but  is  governed  by  the  rule  applicable  to  ordinary  sim- 
ple contracts. 

Same — Pledge — Rights  of  Pledgee: 

The  distinctive  characteristics  of  a  pledge  or  deposit  of  col- 
lateral are  that  the  property  must  be  capable  of  delivery  to  the 
pledgee,  and  must  be  delivered  to  him  actually  or  constructively. 
The  pledgee  does  not  acquire  absolute  title  by  such  a  contract, 
but  only  a  special  property  in  the  thing  pledged,  with  the  right 
to  possession  until  the  object  of  the  piedge  be  accomplished.  If 
the  pledgor  make  default,  the  pledgee,  may  file  a  bill  in  equity 
and  foreclose,  or  he  may  sell  without  judicial  process  on  rea- 
sonable notice  to  the  pledgor  to  redeem  the  pledge.  The  abso- 
lute title  to  the  thing  pledged  is  not  divested  out  of  the  pledgor 
until  the  foreclosure  or  a  sale  on  proper  notice  by  the  pledgee. 

[Judgment  for   assigmee  below.     Here  affirmed   In   favor   of. as- 
signee.] 

Nashville  Trust  Co.  v.  First  Natl.  Bank  et  al.  (Tenn.  S.  C.) : 

134  Southwestern  Reporter  (March  8,  1911)   311. 

Non-Forfeiture    Law — Loan    Contract — Non-Payment    of    Loan — 
Forfeiture  of  Net  Value: 

Sec.  7897  Mo.  Rev.  St.  1899  (Ann.  St.  1906,  p.  3752),  provides 
that  after  the  payment  of  three  annual  premiums,  no  life  in- 
surance policy  can  be  forfeited  for  non-payment  of  premiums, 
but  that  three-fourths  of  the  net  value  of  the  policy,  computed 
in  the  manner  therein  set  out,  shall  be  used  to  purchase  tem- 
porary insurance  for  the  full  amount  of  the  policy.  HcJdp  That 
under  this  section,  although  an  injured  may  pledge  his  policy 
and  the  cash  surrender  value  thereof  to  a  third  person,  this 
right  is  not  open  to  the  company  issuing  the  policy,  and  such 
company  cannot  consummate  a  valid  contract  with  the  insured 
to  that  effect,  either  when  the  loan  is  provided  for  in  the  policy 
in  the  first  Instance,  or  by  subsequent  amendment  thereto  be- 
tween the  company  and  the  insured.  If  such  loan  contract  in- 
volves the  right  of  the  company  to  appropriate  the  net  value 
of  the  policy  stipulated  in  the  non-forfeiture  law. 

Same — Construction — "Unconditional  Surrender  Value": 

Sec.  7897  Mo.  Rev.  St.  1899  provides  that  three-fourths  of 
the  net  value  of  a  life  policy,  after  the  payment  of  three  pre- 
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miums  shall  be  used  to  purchase  temporary  insurance.  Sec. 
7900  provides  that  policies  are  exempt  from  Sec.  7897  if  the 
policy  provides  for  an  "unconditional  surrender  value"  equal  to 
the  net  values  as  computed  in  Sec.  7897.  The  policy  gave  in- 
sured the  option  of  "a  cash  value  ♦  ♦  ♦  upon  surrender  and 
satisfactory  release  of  this  policy  within  six  months  after  the 
time  of  default  in  the  payment  of  any  premium,  provided  there 
be  no  unpaid  loan."  The  amount  of  the  surrender  value  was 
equal  to  the  net  value  as  computed  in  Sec.  7897.  Held,  That 
the  provision  of  the  policy  for  a  surrender  value  was  not  un- 
conditional in  the  sense  of  Sec.  7900.  It  does  not  operate  an 
automatic  conversion  of  the  policy  into  a  cash  surrender  value 
which  may  be  had  at  any  time  by  the  insured,  for  by  an  ex- 
press provision  therein  it  limits  his  right  to  the  cash  surrender 
value  of  the  policy  to  his  surrendering  and  executing  a  satiL 
factory  release  of  the  policy  within  six  months  after  the  time 
of  default.  It  is  entirely  clear  that  the  limitation  therein 
quoted  to  the  eftect  that  the  cash  surrender  value  should  be 
applied  for  within  six  months  is  a  condition  on  the  right  of  in- 
sured to  have  the  cash  surrender  value  of  the  policy  at  any  time 
he  applies  therefor  unless  its  subject-matter  become  barred  by 
the  statute  of  limitation.  The  right  under  consideration  is  fur- 
ther conditioned  by  the  express  words  of  the  provision  quoted  on 
the  fact  of  there  being  no  unpaid  loan  on  the  policy  at  the  time. 
The  provision  of  the  policy  relied  upon  says,  in  substance,  the 
cash  surrender  value  is  available  to  the  insured  "provided  there 
be  no  unpaid  loan  through  the  operation  of  the  first  option." 
This,  too,  imposes  a  condition  which  the  statute  forbids. 

Same — "Surrender" — Act  of  Company  Paying  Loan  Out  of  Net 
Value  of  Policy: 

Sec.  7897  Mo.  Rev.  St.  1899  provides  that  three-fourths  of 
the  net  value  of  a  life  policy,  after  the  payment  of  three  pre- 
miums shall  be  used  to  purchase  temporary  insurance.  Sec.  7900 
provides  that  policies  are  exempt  from  Sec.  7897  if  the  policy 
provides  for  an  "unconditional  surrender  value"  equal  to  the  net 
value  as  computed  in  Sec.  7897.  The  policy  provided  for  a 
surrender  value  sufficient  in  amount  to  bring  it  within  Sec. 
7900,  but  making  it  conditional.  The  company  claims  that  since 
insured  received  the  full  amount  of  the  surrender  value  in  the 
loan  to  him,  his  rights  should  be  determined  as  though  the 
policy  had  been  surrendered  for  its  cash  surrender  value,  and 
the  subject-matter  of  the  provision  of  the  policy  with  respect 
thereto  was  then  fully  consummated  notwithstanding  its  form. 
This  argument  predicates  in  part  upon  the  fact  that  the  loan 
contract  contains  no  express  promise  on  the  part  of  insured  to 
repay  the  loan.  Because  of  this,  it  is  said  the  contract,  fairly 
construed,  manifests  the  intention  of  both  parties  to  termin- 
ate the  relation  of  insurer  and  insured  by  the  company  paying 
and  the  insured  accepting  the  cash  surrender  value  for  his 
policy.  It  is  true  enough  the  loan  contract  does  not  expressly 
provide  for  a  repayment  of  the  loan  except  in  so  far  as  it 
authorizes  defendant  to  appropriate  the  cash  surrender  value  of 
the  policy  to  that  purpose;  but  it  nevertheless  implies  an  agree- 
ment to  that  effect,  for  it  recites  the  matter  as  a  loan  to  bear 
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interest  until  a  definite  time  and  pledges  the  policies  as  col- 
lateral security  therefor.  Both  parties  understood  at  the  time 
that  they  were  making  a  loan,  and  nothing  appears  whereby 
the  intention  is  manifested  to  terminate  the  relation  of  in- 
surer and  insured  by  defendant  paying  to  the  insured  the  cash 
surrender  value  of  the^  policies  for  their  surrender  and  can- 
cellation. Held,  That  under  such  circumstances,  it  is  clear  the 
matter  ought  not  to  be  determined  as  a  consummate  surrender 
of  the  policies  for  their  cash  value  unless  no  heed  whatever  is 
to  be  given  to  the  intention  of  the  parties.  To  consuminate 
the  settlement  by  paying  the  cash  value  for  the  policies  involves 
the  idea  of  assent,  of  course,  to  such  a  transaction  on  the  part 
of  both  and  manifests  a  purpose  as  well  to  terminate  the  rela- 
tion of  insurer  and  insured  which  theretofore  obtained.  It  may 
not  be  declared,  where  neither  of  these  elements  appear,  and  the 
transaction  is  expressly  denominated  a  loan,  that  it  was  a  sur- 
render. 

Policy — Extended   Insurance — Indebtedness — Statutes: 

Sec.  6946,  Rev.  St.  Mo.  1909,  provides  that  the  company  may 
deduct  from  three-fourths  of  the  net  value  of  the  policy,  which, 
under  Sec.  7897,  must  be  used  to  purchase  temporary  insurance, 
not  only  insured's  debt  for  premiums,  but  all  debts.  The  con- 
sideration must  be  given  by  the  company  for  such  a  surrender, 
and  not  for  some  other  purpose.  The  provision  of  the  statute 
referred  to  Is  without  influence  here,  for  the  reason  the  matter 
of  surrendering  the  policy  in  the  sense  of  the  statute  for  an  ade- 
quate consideration  was  not  in  contemplation  of  the  parties. 

Non-Forfeiture  Law — ^''Surrender" — Pledge  for  Loan: 

Sec.  7897,  Mo.  Rev.  St  1899,  provides  that  three-fourths  of 
the  net  value  of  a  life  policy,  after  the  payment  of  three  pre^ 
miums,  shall  be  used  to  purchase  temporary  insurance.  Sec. 
7900  provides  that  Sec.  7897  shall  not  apply,  "if  the  policy  shall 
be  surrendered  to  the  company  for  a  consideration  adequate  in 
the  judgment  of  the  legal  holder  thereof."  Held,  That  to  be 
within  Sec.  7900,  the  consideration  must  be  given  for  the  sur- 
render and  not  for  some  other  purpose.  Where,  as  here,  the 
consideration  was  given  in  connection  with  the  loan  and  the 
pledge  of  the  policies,  the  court  is  not  Justified  in  saying  the 
transaction  was  a  surrender. 

8ame — Same — Measure    of    Recovery — Premiums    Accruing    be- 
tween Lapse  and  Death  of  Insured: 

Rev.  St.  1899,  Sec.  7899  (Ann.  St.  1906,  p.  3754),  provides 
that  if  the  death  of  insured  occurs  within  the  term  of  temporary 
insurance,  and  no  condition  of  the  insurance  other  than  payment 
of  premium  has  been  violated,  the  company  may  deduct  from 
the  amount  insured  the  amount  of  all  premiums  that  had  been 
forborne  at  insured's  death,  including  the  whole  of  the  year's 
premium,  in  which  the  death  occurred;  but  that  such  premium 
shall  in  no  case  exceed  the  ordinary  life  premium  for  the  age  of 
issue  with  six  per  cent  interest.  Held,  That  in  an,  action  on 
policies,  where  defendant  makes  no  claim  of  such  premiums  in 
its  answer,  and  the  evidence,  while  it  shows  that  they  were 
unpaid,  does  not  show  the  amount  of  an  ordinary  life  premium 
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at  the  age  of  issue  of  the  policies,  there  can  be  do  deduction 

therefor. 

[Juderment  for  plaintiff  below.     Here  affirmed  SLgalnBt  company.] 
Paschedag  v.  Metropolitan  Life  Ins.  Co.  (St.  Louis  C.  A.) : 
134  Southwestern  Reporter  (March  8»  1911)  102. 

Policy — Mistake   in    Issuance — Liability   of  Compar\^: 

By  mistake  of  a  stenographer  in  the  company's  office  the 
policies  were  made  out  and  sent  to  the  soliciting  agent  for  de- 
livery before  the  application  had  been  examined  and  approved. 
Immediately  upon  discovery  of  this  fact,  the  policies  were  re- 
called and  the  premiums  tendered  back.  Held,  That  the  com- 
pany was  not  liable  on  the  policies  so  issued. 

Application — Attachment   to    Policy — Statute — Fraud: 

Acts  Ga.  1906,  p.  107,  provides  that,  where  a  reference  is 
made  In  the  policy  of  insurance  to  the  application,  a  correct 
copy  of  the  latter  must  be  attached  to  the  policy,  and,  unless 
this  is  done,  the  application  shall  not  be  considered  a  part  of 
the  policy  or  contract  between  the  parties.  Held,  That  a  fail- 
ure to  attach  a  correct  copy  of  the  application  to  the  policy 
would  not  exclude  an  insurance  company  from  showing  that 
the  policy  was  procured  by  fraud. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Southern  Life  Ins.  Co.  v.  Hill  (Ga.  C.  A.) : 

70  Southeastern  Reporter  (March  11,  1911)  186. 

Bankruptcy — Exemptions — Statute — When    and    by    Whom    As- 
serted : 

Sec.  2141,  Miss.  Code  1906,  provides:  "The  proceeds  of  a 
life  insurance  policy  not  exceeding  three  thousand  dollars,  pay- 
able to  the  executor,  or  administrator  of  the  insured,  shall  inure 
to  the  heirs  or  legatees,  freed  from  all  liability  for  the  debts 
of  the  decedent.  The  bankrupt  carried  a  |3,000  policy  on  his  life 
payable  to  his  executor  or  administrator.  Held,  That  under  the 
statute  the  proceeds  of  the  policy,  as  well  as  its  cash  surrender 
value  were  exempt.  Held,  further,  That  the  bankrupt's  legal 
representatives,  after  his  death  and  before  asserting  his  ex- 
emption, had  the  same  right  to  the  benefit  of  the  exemption 
as  the  bankrupt  himself  had. 

Same — Same — Same : 

Sec.  70a,  of  the  Bankrupt  Law  30  Stat.  565  (TJ.  S.  Comp. 
St.  1901,  p.  3451)  provides:  "That  when  any  bankrupt  shall  have 
any  insurance  policy  which  has  a  cash  surrender  value  payable 
to  himself,  his  estate,  or  personal  representatives,  he  may, 
within  thirty  days  after  the  cash  surrender  value  has  been  as- 
certained and  surrrendered  to  the  trustee  by  the  company  issu- 
ing the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascer- 
tained and  stated,  and  continue  to  hold,  own,  and  carry  such 
policy,  free  from  the  claims  of  the  creditors  participating  in 
the  distribution  of  his  estate  under  the  bankruptcy  proceed- 
ings."   Held,    That  this  section  had  no  application  to  policies 
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expressly  exempted  by  statute  of  the  State  in  which,  the  bank- 
rupt resided. 

[Judgrment  for  defendant  below.     Here  affirmed  aerainst  trustee.] 

Dreyfus  v.  Barton  (Miss.  S.  C.) : 

54  Southern  Reporter  (March  11,  1911)   254. 

Action  on  Premium  Note — Pieading — Payment: 

In  an  aftion  on  a  premium  note,  the  company  alleged  that 
no  part  of  said  note  had  been  paid,  and  that  the  amount  named 
therein  was  then  due.  In  his  answer,  defendant  denied  every 
allegation.  Held,  That  the  defense  of  payment  should  have  been 
specially  pleaded,  and  could  not  be  proved  under  the  general 
denial. 

Same — Paroi  Evidence — Alteration  of  Written  instrument: 

In  an  action  on  a  premium  note,  the  maker  thereof  set  up 
in  defense  that  there  was  an  agreement  between  him  and  the 
agent  that  the  note  was  not  to  be  paid  in  money  but  in  services. 
Held,  That  the  provisions  of  the  written  contract  evidenced  by 
the  note  could  not  be  altered  by  a  contemporaneous  parol  agree- 
ment 

Same — Defenses — Sufficiency  of  Answer: 

In  defense  to  an  action  on  a  premium  note,  the  maker  al- 
leged that  shortly  after  the  issuance  of  a  certain  policy,  the 
plaintifiC  company  notified  him  to  return  the  policy,  assigning  as 
its  reason  that  it  was  necessary  to  change  the  policy  so  as  to 
conform  with  a  ruling  made  by  the  insurance  commissioner; 
that  the  policy  was  returned  and  was  canceled;  and  that  the 
consideration  for  said  note  thereby  failed.  Held,  That  the  an- 
swer was  insufficient  in  that  it  failed  to  allege  that  the  note 
in  controversy  was  given  in  payment  for  the  policy  canceled. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Welles  V.  Colorado  Nat  Life  Assur.  Co.  (Colo.  S.  C.) : 

113  Pacific  Reporter  (March  13,  1911)   524. 

Action  on  Pdiicy — Pleading — Death  of  Insured: 

There  can  be  no  recovery  on  a  life  insurance  policy  unless 
it  is  pleaded  and  proved  that  insured  is  dead. 

Same — Same — Same : 

After  alleging  the  disappearanse  of  the  insured  and  the 
fact  that  he  had  not  been  seen  or  heard  of  for  nearly  forty  years, 
plaintiff  alleged  that  by  virtue  of  the  premises  and  in  presump- 
tion of  law  the  insured  died.  Held,  That  the  averment  of  pre- 
sumptive death  is  insufficient;  facts,  and  not  presumptions,  con- 
clusions, or  the  evidence  of  facts,  must  be  pleaded. 

Disappearance — Presumption — Statute — Construction: 

Sec.  2747,  Bums'  Ann.  St  1908,  provided  that:  "When  any 
resident  of  this  State  shall  have  absented  himself  from  his  usual 
place  of  residence,  and  gone  to  parts  unknown,  for  the  space  of 
five  years,  leaving  property,  real  or  personal,  without  having 
made    any    sufficient   provision    for   the    management    of   the 


Digitized  by  VjOOQIC 


1911.]  LIFE  INSURANCE.  151 

same  ♦  ♦  ♦  it  shall  be  presumed  and  taken  by  such  court 
that  such  person  Is  dead."  Held,  That  this  act  did  not  abro- 
gate the  common-law  presumption,  except  in  the  matter  of 
estates  of  absentees,  and  then  only  by  complying  with  the 
terms  and  provisions  of  the  statute. 

Same — Same — Same — Same : 

Sec.  2748,  Bums'  Ann.  St.  1908,  supplemental  to  Sec.  2747, 
which  creates  a  presumption  of  death  after  five  years'  absence 
for  the  purpose  of  administering  the  estate  of  such  absentees, 
provides  that  after  a  person  has  been  absent  and  unheard  of 
for  five  years  It  shall  be  presumed  and  taken  by  all  courts  that 
such  absentee  was  dead  on  the  first  day  of  his  diappearance.  By 
proviso,  a  party  holding  or  entitled  to  the  proceeds  of  a  policy 
of  insurance  upon  the  life  of  such  absentee  and  whose  duty  it  is 
to  make  proof  of  death  of  such  absentee,  shall  not  be  required 
to  make  other  proof  of  death  than  the  fact  of  the  disappearance 
of  insured  for  five  years  continuously.  Held,  That  under  these 
sections  it  would  not  be  presumed  that  an  insured,  whose 
premiums  were  paid  for  a  period  of  ten  months  after  his  disap- 
pearance, had  died  before  the  lapse  of  the  policy. 

Same — Same — Time  of  Death: 

The  presumption  of  life  is  strong,  and  continues  until  it 
is  overcome  by  the  presumption  of  death,  which  arises  after 
seven  years  of  unexplained  absence;  but  there  is  no  presump- 
tion as  to  the  time  of  death  within  the  seven  years.  In  the 
absence  of  proof  the  absentee  is  presumed  to  be  living  for 
seven  years  from  the  time  of  his  disappearance. 

[Judgment  for  plalntlflC  below.     Here  reversed  in  favor  of  com- 
pany.] 

Connecticut  Mut  Lite  Ins.  Co.  v.  King  (Ind.  A.  C.) : 

93  Northeastern  Reporter  (March  14.  1911)   1046. 


Policy — Insurable  Interest — Partnership: 

A  co-partnership  has  an  insurable  interest  in  the  life  of  one 
of  the  partners. 

Same — Same — Assignment  to  Corporation: 

Whether  a  corporation  has  an  insurable  interest  in  the  life  of 
a  stockholder  is  not  decided.  But  an  insurance  contract,  which 
has  been  issued  and  carried  in  good  faith  upon  the  life  of  a 
member  of  a  co-partnership,  may  be  assigned  by  the  co-partner- 
ship to  the  corporation  organized  for  the  purpose  of  succeeding 
to  the  business. 

Same — Assignment — Parol  Contract: 

An  assignment  by  the  beneficiary  of  a  life  insurance  policy 
may  be  made  by  parol;  no  objection  being  interposed  by  the 
company. 

[Judgment  for  corporation  below.     Here  afllrmed.] 
Rahders,   Merritt  &   Hagler  v.   People's  Bank  of  Minne- 
apolis et  al.  (Minn.  S.  C.) : 

130  Northwestern  Reporter  (March  17,  1911)  16. 
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Action  on  Premium  Note — Consideration — Acceptance  of  Note — 
Waiver: 

The  policy  provides  that:  "In  case  any  premium  is  not  paid 
when  due,  according  to  the  terms  of  the  contract,  at  the  olfice 
of  the  company  in  the  city  of  ♦  *  *  or  to  agents  when 
they  produce  receipts  signed  by  the  president  or  secretary,  then 
in  every  such  case  the  policy  shall  cease  and  determine."  For 
the  second  premium,  insured  executed  a  note  and  delivered  it 
to  an  agent.  This  agent,  insured  testified,  did  not  give  him 
a  receipt  signed  by  the  president  or  secretary  of  the  company, 
nor  did  he  remember  of  receiving  a  receipt  from  the  company. 
Evidence  on  behalf  of  the  company  showed  that  a  receipt  had 
been  mailed  acknowledging  the  acceptance  and  receipt  of  the 
note.  Insured  contends  that  inasmuch  as  the  payment  of  the 
second  premium  was  not  made  in  accordance  with  the  terms  of 
the  contract,  the  policy  lapsed  and  there  was  no  consideration 
for  the  note.  Held,  That  the  policy  was  not  forfeited  for  non- 
payment of  the  premium  under  the  forfeiture  clause  as  the  ac- 
ceptance of  the  note  by  the  company  was  a  waiver  of  the  form 
of  payment,  and  insured  was  liable  on  his  note. 

[Judgment  for  defendant  below.    Here  reversed  In  favor  of  com- 
pany.] 

State  Life  Ins.  Co.  v.  Chowning  (Okla.  S.  C): 

113  Paciflc  Reporter   (March  20,  1911)   715. 


Policy — Non-Payment  of  Premium — Extended  Insurance— Statute: 
Where  the  policy  contained  no  provision  for  a  surrender 
value  equal  to  the  net  value  of  the  policy  as  provided  in  Sec. 
7900,  Rev.  St.  Mo.  1899,  then  Sec.7897,  providing  that  after  the 
payment  of  three  annual  premiums  a  policy  is  not  forfeited  for 
non-payment  of  premium,  applies,  and  insured  is  entitled  to 
have  three-fourths  of  the  net  value,  as  therein  computed,  used  in 
purchasing  temporary  insurance. 

Same — Net  Value — Computation — Judicial  Notice: 

The  rule,  that  courts  will  take  judicial  notice  of  ordinary 
mathematical  propositions,  as  well  as  of  scientific  facts  which 
universal  experience  has  rendered  axiomatic,  is  not  applicable  to 
the  ascertainment  of  the  present  net  value  of  a  life  insurance 
policy,  depending  partly  on  extraneous  facts  and  partly  on  the 
accuracy  of  an  intricate  computation. 

Same — Extended  Insurance — Evidence  Considered: 

The  policy  provided  for  extended  insurance  after  three  an- 
nual premiums  had  been  paid,  for  such  term  as  the  reserve  value, 
computed  by  the  American  Experience  Table  of  Mortality  with 
three  per  cent,  interest,  after  deducting  all  indebtedness  of  the 
insured  to  the  company,  would  purchase.  The  policy  was  for 
$'00  and  was  issued  at  the  age  of  45.  Insured  paid  premiums 
for  three  and  one-half  years.  He  died  3  years  and  214  days 
after  the  lapse.  According  to  the  table  of  extended  insurance 
contained  in  the  policy,  he  would  have  been  entitled  to  3  years 
and  249  days  had  there  been  no  indebtedness.  His  indebtedness 
to  the  company  however  was  $12.58.     As  shown  by  the  testi- 
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mony  of  the  expert  actuary,  the  reserve  on  a  whole  life  policy 
for  $500,  issued  at  the  age  of  45  years,  at  the  end  of  3^  years, 
according  to  the  combined  experience  table  of  mortality,  with  4 
per  cent,  interest,  would  be  $32.27.  Deducting  from  this  amount 
the  amount  of  the  loan  certificate  ($12.58) — the  indebtedness  of 
the  insured  to  the  company — there  would  be  $19.60  with  which 
to  purchase  term  insurance  under  the  terms  of  the  policy.  The 
actuary  further  testified  that  the  net  single  premium  for  three 
years*  term  insurance  would  be  $20.94,  a  sum  greater  than  $10.69. 
Held,  That  giving  the  policyholder  a  calculation  of  4  per  cent, 
interest  instead  of  3  per  cent.,  as  provided  by  the  policy  under 
the  terms  of  the  policy  for  extended  insurance,  such  term  in- 
surance would  have  expired  prior  to  his  death. 

8ame— Same — Indebtedness — Estoppel : 

The  beneficiary  of  a  life  insurance  policy  which  provided 
that  the  insured  might  borrow  upon  the  policy  cannot,  in  assert- 
ing the  right  to  extended  insurance  after  default,  question  the 
validity  of  a  loan  upon  the  policy  for  the  purpose  of  paying  a 
premium. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Leeker  et  al.  v.  Prudential  Ins.  Co.  (Springfield  C.  A.) : 

134  Southwestern  Reporter  (March  22,  1911)  676. 

Policy — Assignment — Approval    of    Company — Who    May    Ques- 
tion: 

The  absence  of  an  acceptance  or  approval  by  the  insurance 
company  of  an  assignment  of  a  life  insurance  policy  can  be  set 
np  only  by  the  company,  for  whose  protection  such  an  ap- 
proval is  required. 

Same — Same — ^Will — Evidence  Considered: 

A  paper  certifying  that,  in  the  event  of  anything  happening 
to  the  subscriber  or  his  death,  his  sister  should  get  his  life 
insurance,  and  reciting  as  a  consideration  therefor  an  indebted- 
ness for  board  and  care.  Held,  To  be  an  equitable  as- 
signment of  the  policy  and  not  a  testamentary  disposition. 
[Judgment  for  assignee.] 
Re  Wirt's  Estate  (Philadelphia  Co.  C.  P.) : 

68  The  Legal  Intelligencer  (March  24,  1911)  182. 

Agent — Imputation  of  Knowledge — Collusion — Question  for  Jury: 
Where  insured  conspired  with  the  company's  agent  to  work 
a  fraud  upon  the  company,  she  thereby  made  him,  to  that  ex- 
tent, her  agent.  In  such  a  case  of  dual  agency  the  agent's  knowl- 
edge of  such  facts  as  ordinarily  would  have  prevented  the  issu- 
ance of  the  policy,  and  as  would  imply  a  waiver  if  the  policy  was 
in  fact  issued,  cannot  be  imputed  to  the  company,  and  where 
there  was  evidence  tending  to  show  such  collusion,  the  issue  was 
for  the  jury. 

[Judgrment  setting  aside  Justice's  judgrment  below  and  granting 

new  trial.     Here  affirmed  In  favor  of  company.] 
Loftin  V.  Great  Southern  Home  Benev.  Assn.  (Ga.  C.  A.): 
70  Southeastern  Reporter  (March  25,  1911)   353. 
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Application — Fraud — Burden  of  Proof — Question  for  Jury: 

The  answers  to  the  questions  contained  in  the  application 
were  warranted  by  insured  to  be  true  and  material.  The  an- 
swers were  written  in  the  application  by  the  company's  medical 
examiner  who  examined  the  insured.  Insured  stated  to  the 
agent  who  solicited  his  application  that  he  had  kidney  trouble 
and  had  been  turned  down  by  every  physician  in  the  town. 
There  was  no  positive  testimony  tending  to  show  fraud  on  the 
part  of  insured  other  than  the  mere  inference  arising  from  sign- 
ing the  application  containing  the  answers  to  be  false.  The 
agent  stated  to  insured  that  he  had  recently  gotten  a  similar 
case  through.  The  physician  stated  in  his  report  that  the  in- 
sured's urine  was  clear  and  contained  neither  sugar  nor  albumen. 
Held,  That  the  burden  was  upon  the  defendant  to  prove  that  the 
answers  were  untrue.  Held,  further,  That  under  the  circum- 
stances of  the  case  the  question  whether  insured  was  guilty  of  a 
conscious  fraud  was  for  the  jury. 

Notice — Sufficiency — Estoppel : 

Knowledge  of  facts  sufficient  to  put  a  reasonably  prudent 
man  upon  inquiry,  which,  if  pursued,  would  have  resulted  in  a 
discovery  of  the  fact,  is  equivalent  to  actual  notice. 

Same — Knowledge  of  Agent — When  Imputed  to  Company: 

Mere  knowledge  on  the  part  of  an  insured  that  the  agent 
was  acting  adversely  to  his  principal  would  not  prevent  the 
agent's  knowledge  from  being  imputed  to  the  principal  unless 
the  insured  participated  with  a  frauduleat  intent. 

Agent — Fraudulent  Acts — When  Binding  on  Company: 

The  company  is  bound  by  the  acts  of  the  agent,  even  when 
he  is  actuated  by  a  fi-audulent  intent,  if  he  is  acting  within  the 
scope  of  his  employment 

[Judgment    for   company    below.      Here   reversed   against   com- 
pany.] 

Huestess  v.  South  Atlantic  Life  Ins.  Co.  (S.  C.  S.  C.) : 

/         70  Southeastern  Reporter   (March  25,  1911)   403. 

Action    on    Policy — Copy   of   Application — InstructlQn — Assumed 
Facts: 

Sec.  73,  c.  118,  Mass.  Rev.  Laws,  provides  that  "every  policy 
which  contains  a  reference  to  the  application  of  the  insured, 
either  as  a  part  of  the  policy  or  as  having  any  bearing  thereon, 
must  have  attached  thereto  a  correct  copy  of  the  application,  and 
unless  so  Attached  the  same  shall  not  be  considered  a  part  of 
the  policy  or  received  in  evidence."  The  suit  was  on  policies 
which  were  lost  or  destroyed.  The  copies  of  the  policies  intro- 
duced by  the  defendant  contained  each  a  reference  to  the  appli- 
cation "as  a  part  of  this  contract"  and  had  annexed  to  it  a  copy 
of  the  application.  Held,  That  since  the  question  whether  the 
applications  were  annexed  to  the  policies  was  for  the  jury,  an 
instruction  which  assumed  that  correct  copies  of  the  applica- 
tions were  annexed  was  properly  refused  as  such  tnstruction 
assumed  the  existence  of  a  controverted  fact 
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Application — False       Statements — Intent — Materiality — Question 

for  Jury: 

Sec.  21,  c.  118,  Mass.  Rev.  Laws,  provides  that  statements  in 
an  application  do  not  avoid  a  policy  unless  made  with  an  actual 
intent  to  deceive,  or  unless  they  increased  the  risks  of  loss. 
Heldt  That  whether  or  not  the  statements  of  the  applicant  were 
made  with  intent  to  deceive,  and  whether  or  not  they  were  ma- 
terial to  the  risk,  were  for  the  jury. 

Action  on  Policy — Burden  of  Proof — Statements  in  Application: 
In  an  action  on  a  policy  the  burden  of  proof  is  not  on  the 
plaintiff  to  show  affirmatively  that  all  statements  in  the  appli- 
cation material  to  the  risk  were  true. 

Same — Same — Instruction — Harmless  Error: 

The  jury  were  instructed  that  it  is  incumbent  upon  the  plain- 
tiff "to  prove  that  so  far  as  (he)  was  concerned  all  has  been 
done  that  is  required  on  (his)  part  ♦  ♦  ♦  to  make  those 
policies  payable,  and  it  must  appear  affirmatively  on  (his)  be- 
half ♦  ♦  ♦  that  the  premiums  ♦  ♦  ♦  have  been  paid, 
that  the  policy  has  become  payable  either  by  the  lapse  of  time 
when  it  should  become  payable,  or  by  the  death  of  the  party 
insured."  Held,  That  in  view  of  of  this  instruction  the  refusal  of 
the  court  to  charge  that  the  burden  was  on  the  plaintiff  to  show 
affirmatively  that  all  conditions  in  the  policy  material  to  the 
risk  and  to  be  performed  by  the  insured  or  her  representatives 
have  been  performed  was  not  erroneous. 

Same — Proofs  of  Death — Sufficiency — Question  for  Jury: 

Where,  in  an  action  on  a  lost  life  insurance  policy,  the  re- 
quirement of  proofs  of  death  was  not  fixed,  except  by  copies  of 
the  policy  and  application  introduced  by  the  company,  the  ac- 
curacy of  which  was  denied  by  plaintiff,  and  there  was  some 
evidence  that  the  company  had  expressed  itself  as  satisfied 
with  the  proofs  of  death  sent  to  it  the  question  of  the  sufficiency 
of  the  proofs  of  death  was  for  the  jury. 

Same — Instructions — Ignoring  Issues: 

An  Instruction  tendered  by  the  company  in  an  action  on  a 
policy  issued  by  it,  which  ignored  an  issue  raised  by  the  plead- 
ings, was  properly  refused. 

Same — Exclusion  of  Evidence — Harmless  Error: 

Where,  in  an  action  on  a  life  insurance  policy,  the  jury 
found  that  insured  did  not  have  consumption  at  the  time  of  the 
application  for  the  policy,  the  exclusion  of  the  testimony  that  a 
physician  had  told  insured's  father  that  he  thought  she  had 
consumption  was  not  prejudicial  to  company;  the  evidence  of- 
fered being  admissible  only  to  prove  that,  if  insured  had  the 
disease,  her  father  had  notice  of  it,  and  not  the  fact  of  the 
disease. 

Same — Evidence— Conversations      with      Agent — Authority      of 

Agent: 

Conversations  with  the  general  superintendent  of  the  com- 
pany for  the  city  in  which  insured  lived,  with  refemce  to  the 
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sufficiency  of  proofs  of  loss  were  admissible.    His  authority  as 
agent  was  a  question  for  the  jury. 

[Defendant's   exceptions   overruled.] 

Monjeau  v.  Metropolitan  Life  Ins.  Co.  (Mass.  S.  J.  C.) : 
94  Northeastern  Reporter   (March  28,  1911)   302. 

Application — False  Statements — Question  for  Jury: 

Where  the  testimony  conflicted  as  to  whether  or  not  the  in- 
sured made  false  statements  in  his  application,  both  the  weight 
and  sufficiency  of  the  testimony,  together  with  the  credibility 
of  the  witness  giving  it,  were  questions  for  the  jury. 

Same — Same — Engaged  in  Sale  of  Intoxicants: 

Insured  warranted  in  his  application  that  he  was  not  con- 
nected with  the  sale  or  manufacture  of  intoxicating  liquors. 
There  was  testimony  to  the  effect  that  he  was  engaged  in  the 
grocery  business  and  incidentally  in  the  sale  of  alcoholic  liquors 
therein.  Held,  That  the  mere  fact  that  the  insured  conducted 
a  grocery  store  in  which,  at  times,  he  sold  alcoholic  liquor  was 
not  necessarily  inconsistent  with  his  statement  that  he  was  not 
engaged  in  the  sale  of  intoxicating  liquor. 

Insurable  Interest — Niece  and  Uncle: 

A  niece  has  an  Insurable  interest  in  her  imcle's  life. 
[Judgrment  for  plaintiff.] 

Marzulli  v.  Metropolitan  Life  Ins.  Co.  (N.  J.  S.  C.) : 
78  Atlantic  Reporter   (March  30.  1911)    1051. 

"Chattel  Mortgage"— "Pledge"— Definitions: 

A  chattel  mortgage  is  a  present  transfer  of  title  to  the  mort- 
gaged property,  with  a  defeasance.  Upon  the  payment  of  the 
debt  or  the  performance  of  the  obligation  secured,  the  title  to 
the  property  reverts  to  the  mortgagor.  A  pledge  is  a  transfer 
of  the  possession  of  personal  property,  not  the  title,  as  security 
for  the  performance  of  some  act  by  the  pledgor,  with  provisions 
for  the  sale  of  the  property  or  other  disposition  thereof  by  the 
pledgee  upon  the  pledgor's  default. 

Loan  Contract — Nature  of  Contract — Pledge  or  Mortgage: 

To  obtain  a  loan,  insured  executed  the  following  agreement: 
"In  consideration  of  the  amount  of  said  loan,  the  party  of  the 
second  part  hereby  assigns,  transfers,  and  sets  over  all  of  his 
right,  title,  and  interest  in  and  to  said  policy  No.306,404,  issued  by 
said  company  on  the  life  of  Timothy  R.  Palmer,  together  with 
any  and  all  moneys  which  may  be  or  become  payable  under 
the  same,  to  the  company  as  collateral  security  for  the  payment 
of  said  loan  with  interest.  The  said  party  of  the  second  part 
will  forever  warrant  and  defend  the  title  of  the  said  company  to 
the  said  policy.  In  the  event  of  default  in  the  payment  of  said 
loan  on  the  date  herein  above  mentioned,  the  company  is  hereby 
authorized  at  its  option,  without  notice,  and  without  demand 
for  payment,  to  cancel  said  policy,  and  apply  the  customary 
cash  surrender  consideration  then  allowed  by  the  company  for 
the  surrender  or  cancellation  of  similar  policies,  namely  |1,445, 


Digitized  by  VjOOQIC 


1911]  LIFE  INSURANCE.  157 

to  the  payment  of  said  loan,  with  interest,  the  balance,  if  any, 
to  be  payable  to  the  parties  entitled  thereto  on  demand."  Held, 
That  although  there  is  language  in  the  agreement  indicating  a 
present  transfer  of  the  policy,  one  of  the  essentials  of  a  chattel 
mortgage,  this  is  not  conclusive  that  the  parties  intended  to 
enter  into  the  relation  of  mortgagor  and  mortgagee,  ^he  trans- 
fer of  title  was  not  upon  condition,  another  essential  element 
of  a  mortgage,  and  the  transaction  in  fact  took  the  form  of  a 
pledge ;  the  policy  being  delivered  as  security  for  the  repayment 
of  the  loan  with  authoirity  on  the  part  of  the  pledgee  to  appro- 
priate the  same  to  its  own  use,  by  the  cancellation  thereof,  on 
the  pledgor's  default.  All  the  essentials  of  a  pledge  are  here 
presented,  and  though  some  doubt  may  arise,  when  viewed  from 
a  strict  application  of  legal  definitions  and  rules,  the  law  in 
such  cases  favors  the  conclusion  that  the  transaction  was  a 
pledge,  and  not  a  mortgage. 

Action  on  Policy — Pieading — Payment  of  LoaYi: 

In  an  action  to  recover  upon  a  life  insurance  policy,  ma- 
tured by  the  death  of  the  insured,  it  is  not  necessary,  in  order 
to  maintain  the  action,  to  plead  or  prove  the  payment  or  tender 
of  a  loam  as  security  for  which  the  policy  was  pledged  to  the 
company.  All  such  indebtedness  may  be  interposed  by  the  com- 
pany as  a  counter-claim  or  set-ofC. 

Loan  Contract — Pledge — Enforcement: 

That  parties  to  a  contract  of  pledge  may  by  agreement  pro- 
vide the  manner  and  method  for  the  enforcement  of  the  same, 
provided  the  method  agreed  upon  be  no  in  violation  of  law. 

Same— Same — Penalty — Validity  of  Contract: 

A  paid-up  policy  of  life  insurance  for  $5,000  was  pledged  to 
the  issuing  company  by  the  insured  as  security  for  the  payment 
of  a  loan  made  to  him  by  the  company.  The  contract  provided 
that,  in  case  of  the  failure  to  make  payment  of  the  money  at  the 
time  it  became  due,  the  company  might,  without  notice,  cancel 
the  policy  by  applying  the  "customary  surrender  consideration 
then  allowed  by  the  company  for  the  surrender  for  cancellation 
of  similar  policies,  namely,  $1,445,"  to  the  payment  of  the  loan, 
paying  the  balance,  if  any,  to  the  insured.  The  loan  was  not 
paid,  and  the  company  canceled  the  policy  in  the  manner  pro- 
vided for  by  the  contract.  Held,  (a)  That  if  the  "customary  cash 
surrender  consideration"  represented  the  substantial  value  of  the 
policy,  the  contract  was  valid,  and  the  cancellation  effectually 
terminated  the  rights  of  the  insured  therein;  (b)  but  if  the  "cus- 
tomary cash  surrender  consideration"  so  agreed  upon  as  the  basis 
for  cancellation  was  substantially  less,  and  substantially  dis- 
proportionate to  the  actual  value  of  the  policy,  the  contract  im- 
posed upon  the  insured  a  penalty  for  his  default,  and,  in  so  far 
as  it  authorized  a  cancellation,  is  void. 

[Judgment   for   company   below.     Here   reversed   against   com- 
pany.] 
Palmer  et  al.  v.  Mutual  Life  Ins.  Co.  of  N.  Y.  (Minn.  S.  C.) 
130  Northwestern  Reporter  (March  81,  1111)   250. 
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Action  on  Policy — Measure  of  Recovery — Penalty — Demand: 

Where  there  was  no  proof  of  a  demand  of  payment  prior  to 
the  commencement  of  the  suit  on  a  policy,  the  plaintiff  was  not 
entitled  to  recover  the  statutory  penalty  or  attorney's  fees. 

Release — Consideration — Materiality — Questions  on  Appeal: 

The  question  of  want  of  consideration  of  a  release  will  not 
be  considered  on  appeal  where  it  appears  from  the  evidence  that 
such  release  was  procured  by  such  duress,  as  in  itself  author- 
ized a  judgment  against  the  company. 

[Judgment    for    plaintiff    below.      Here    aflarmed    against    com- 
pany.] 

Bankers  Reserve  Life  Co.  v.  Ellison  (Tex.  C.  C.  A.) : 

136  Southwestern  Reporter   (April  5,  1911)   226. 

Policy — Rule  of  Construction: 

Where  there  is -no  uncertainty  as  to  the  meaning  of  an  in- 
surance contract,  and  the  same  is  legal  and  not  against  public 
policy,  it  will  be  enforced  as  made. 

Sanne — Extended  Insurance — Insufficient  Proof: 

In  January,  1906,  insured  borrowed  from  the  company  the 
full  amount  of  the  reserve  on  his  policy.  He  defaulted  in  pay- 
ment of  the  July  premium.  It  is  claimed  that  at  the  death  of 
the  assured  there  was  a  surplus  or  profit  to  the  credit  of  the 
policy,  which  continued  it  in  force,  and  therefore  the  plaintiff 
was  entitled  to  a  judgment  for  the  full  amount  named  therein. 
The  policy  provides  in  express  terms:  "If  the  insured  is  living 
on  the  thirteenth  day  of  June,  nineteen  hundred  and  nineteen, 
which  is  the  end  of  the  twenty-year  accumulation  period  of  thie 
policy,  and,  if  the  premiums  have  been  duly  paid  to  that  date 
and  not  otherwise,  the  company  will  apportion  to  the  insured  hie 
share  of  the  accumulated  profits."  No  surplus  or  profits  could 
be  ascertained  or  credited  to  this  policy  until  the  date  of  its 
maturity,  which  is  the  13th  day  of  June,  1919.  Heldy  That  the 
claim  for  extended  insurance  was  not  made  out. 

Same — Notice  of  Forfeiture — Statute: 

"Insurance  business  transacted  in  the  State  of  Nebraska 
by  a  New  York  insurance  company  without  any  provision  that  the 
New  York  laws  shall  govern  is  not  subject  to  the  provisions  ol 
the  New  York  statute  requiring  a  notice  to  be  mailed  to  the 
policyholder  in  that  state  as  a  condition  of  forfeiture  for  non- 
payment of  premiums,"  as  such  statute  has  no  extra  territorial 
force. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Rye  V.  New  York  Life  Ins.  Co.  (Neb.  S.  C.) : 

130  Northwestern  Reporter   (April  7.   1911)    434. 

Policy — Form — Class  of  Insurance — Statute: 

An  industrial  policy  issued  by  the  defendant  provided: 
"One-half  only  of  the  above  sum  payable  if  death  occur  withir 
six  calendar  months  from  date,  and  the  full  amount  if  death 
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occur  thereafter."  On  the  third  page  is  this  provision:  "Ac- 
cidental Death.  In  the  event  of  the  death  of  the  insured  from 
accident  within  six  calendar  months  from  the  date  of  this 
policy,  the  full  amount  of  insurance  named  in  the  first  schedule 
will  be  paid,  subject  to  the  policy  conditions."  Sec.  34,  c.  576, 
Mass.  St.  1907,  requires  that  accident  insurance  must  be 
written  in  separate  and  distinct  policies.  The  question  is 
whether  the  provision  in  the  policy  which  excepts  death  from 
accident  within  six  months  from  the  broader  provision  that 
limits  the  payment  to  one-half  the  amount  of  the  policy  if 
death  occurs  within  six  calendar  months,  makes  this  accident 
insurance.  Held,  That  in  issuing  policies  of  this  kind  the 
company  is  not  doing  a  business  of  insurance  against  accident, 
except  as  all  life  insurance  which  includes  death  by  accident 
is  to  that  extent  insurance  against  accident.  It  is  not  the 
giving  of  direct,  afllrmative  benefits  of  a  special  kind  on  ac- 
count of  the  accident.  The  exception  of  this  class  of  cases 
from  a  limitation  upon  the  ordinary  rights  of  an  insured 
person  was  established  for  the  prevention  of  fraud  of  a  kind 
that  has  no  relation  to  deaths  by  accident. 

[Judgrment  holding  form  of  policy  to  be  legal.] 
Metropolitan  Life  Ins.  Co.  v.  Hardison,  Ins.  Comr.   (Mass. 
S.  J.  C): 

94  Northeastern  Reporter   (April   11,   1911)    477. 


Policy — Beneficiary — Testamentary    Designation : 

Prior  to  his  marriage  Insured  obtained  a  policy  upon  his  • 
life,  payable,  in  the  event  of  his  death,  to  his  executors,  admin- 
istrators, or  assigns.  When  the  policy  was  delivered,  or  shortly 
thereafter  he  stated  to  the  agent  of  the  company  that  in  the 
event  he  should  die  without  having  married  he  wanted  his 
father  to  receive  the  benefit  of  the  policy,  but  In  the  event  of 
his  marriage  he  desired  his  wife  to  have  the  benefit  thereof. 
The  agent  then  wrote  the  following  memorandum,  which  was 
signed  by  insured  and  then  pinned  to  the  policy:  "McComb 
City,  Miss.,  Oct.  1,  1902.  This  Is  to  certify  that  I,  Yancey  E. 
White,  have  this  day  made  my  father,  J.  E.  White,  the  sole 
beneficiary  of  the  policy  in  the  event  of  my  death  by  accident 
or  otherwise.  Witness  my  hand  this  first  day  of  October,  1902. 
The  policy  with  the  memorandum  pinned  to  It,  remained  In 
his  trunk  until  death.  In  the  meantime  White  married,  and  at 
his  death  left  surviving  him  a  widow  and  two  children.  White 
paid  no  premiums  on  this  poUcy  after  his  marriage,  and  seems 
to  have  been  under  the  Impression  that  It  had  thereby  lapsed. 
The  policy  was  in  fact  still  In  force,  by  reason  of  an  extended 
Insurance  clause  contained  therein,  and  after  White's  death 
was  by  the  company  paid  to  his  administrator.  White's  father 
claims  to  be  the  beneficiary  of  this  policy,  and  this  proceeding 
was  instituted  In  order  to  ascertain  whether  the  money  In  the 
hands  of  the  administrator  should  be  paid  to  his  father  or 
to  his  widow  and  children.  Held,  That  the  memorandum  was 
testamentary  in  character  and  was  void  because  not  executed 


Digitized  by  VjOOQIC 


160  DIGEST  OF  INSURANCE  CASES.        [Vol.  XXIV 

with  all  the  formalities  attending  the  execution  of  a  will,  and 
the  proceeds  were  therefore  not  payable  to  his  father. 

[Judgment  for  father  below.     Here   reversed   in   favor  of  wife 
and  children.] 

White  et  al.  v.  Ratclifif  (Miss.  S.  C.) : 

54  Southern  Reporter  (April  15,  1911)   658. 

Policy — Issuance    to    One    without    Insurable    Interest — Public 

Policy: 

The  issue  of  a  policy  to  one  who  has  no  insurable  interest 
in  the  life  of  the  insured,  but  who  pays  the  premiums  for  the 
chance  of  collecting  the  policy,  is  invalid  because  it  is  a 
wagering  contract,  and  against  a  sound  public  policy. 

Same — ^Assignment  to  One  without  Insurable  Interest — ^Validity: 
The  assignment  of  a  policy  of  insurance  to  one  having  no 
insurable  interest  in  the  life  of  the  insured,  though  issued  to 
one  having  such  insurable  interest,  will  be  inefiCective  and  in- 
valid if  such  assignment  was  made  in  pursuance  of  an  agree- 
ment made  at  the  time  of  the  issuance  of  the  policy. 

Same — Insurable  Interest — Uncle  and  Nephew: 

The  relationship  of  uncle  and  nephew  is  not  in  itself  suf- 
ficient to  constitute  an  insurable  interest,  where  there  is  no 
reasonable  ground  of  expectation  of  support  to  be  furnished  by 
the  insured  to  the  beneficiary. 

Same — Assignment — Wager  Contract — Recovery  of  Premiums: 
B,  after  taking  out  two  policies  of  insurance  on  his  life 
payable  to  his  estate,  assigned  them  to  W,  his  nephew,  in 
pursuance  of  a  verbal  agreement  made  prior  to  the  time  the 
policies  were  applied  for.  It  was  agreed  that  after  two  years 
one  of  the  policies  might  be  released  from  the  assignment,  if 
B  would  assume  payment  of  the  premiums  on  both  policies, 
and  if  B  refused  to  pay  the  third  premium,  the  policy  should 
revert  to  W.  W  paid  the  first  two  premiums,  and  B  died  be- 
fore the  third  became  due.  Held,  That  the  contract  was  a 
wagering  contract,  and  W  was  entitled  to  recover  only  the 
amount  of  premiums  paid  by  him,  and  any  indebtedness  of 
the  insured  to  him. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  ad- 
ministrator.] 

McRae  v.  Warmack  (Ark.  S.  C.) : 

135  Southwestern  Reporter  (April  19,  1911)  807. 

Action    on    Policy — Misrepresentations — Documentary    Evidence 

— Identity  of  Persons: 

Insured  stated  in  her  application  that  she  had  never  had 
any  serious  illness  or  disease.  The  company  undertook  to 
prove  that  at  the  time  of  the  application  she  was  suffering  from 
pulmonary  tuberculosis,  and  that  she  knew  of  such  condition 
of  her  health.  To  prove  this  defense,  a  physician  was  called 
as  a  witness,  who  testified  that  he  was  in  charge  of  one  of 
the  city's  public  dispensaries.     In  that  capacity  he  had  made 
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certain  entries  on  a  record  card,  which  contained  answers  to 
questions  put  by  him  to  a  woman  patient  who  had  given  the 
name  of  Margaret  Douler.  This  was  likewise  the  name  of  the 
insured.  This  woman  patient  was  suffering  from  some  ailment. 
The  card  contained  an  address  of  the  woman  patient  as  a 
resident  of  Sackett  street,  Brooklyn.  The  insured  at  one  time 
resided  on  the  street  so  indicated.  This  address,  however,  was 
not  put  on  the  card  by  the  witness,  and  he  had  no  knowledge 
of  how  it  came  there.  He  had  made  certain  entries  on  the 
card  when  the  patient  called  at  the  clinic  at  various  times 
and  he  swore  that  these  entries  were  true  when  made,  al- 
though he  no  longer  had  any  personal  recollection  of  the  mat* 
ters  so  entered.  The  defendant  offered  the  card  in  evidence, 
and  it  was  excluded  upon  objection;  the  defendant  excepting 
to  the  ruling  of  the  trial  court.  The  court  rejected  the  evi- 
dence on  the  ground  that  there  was  not  sufficient  proof  of 
identity  between  the  insured  and  the  patient,  and  on  the  fur- 
ther ground  that  the  record  card  was  not  competent  evidence, 
even  If  identity  be  assumed.  A  similar  question  arose  as  to 
the  introduction  of  another  record  card,  kept  by  a  witness  who 
was  a  nurse  in  the  employment  of  the  board  of  health,  relating 
to  the  case  of  a  patient  known  as  "Margaret  Douler."  This 
card  was  likewise  excluded  when  offered  in  evidence.  Held* 
That  the  similarity  of  names  made  a  prima  facia  case  of  iden- 
tity. Held,  further,  That,  while  these  record  cards  were  not 
competent  evidence  of  their  contents  simply  as  records,  yet 
where  it  was  shown  that  the  entries  thereon  were  made  by 
the  witness  at  the  time  of  the  happening  described  as  taking 
place  in  his  presence,  and  were  honestly  made  by  him,  such  en- 
tries were  admissible  where  the  witness  has  ceased  to  have  any 
personal  recollection  of  the  facts  in  question. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Douler  v.  Prudential  Ins.  Co.  of  America    (N.  Y.   8.   C, 
App.  Div.): 

128  New  York  Supplement   (Apr*  17.   1911)   396. 

Action  on  Policy— ^Insurable  Interest — Good  Faith — Evidence: 

In  an  action  on  a  policy  it  was  competent  for  the  plaintiff, 
a  nephew  of  the  insured,  to  show  that  an  affectionate  rela- 
tionship existed  between  him  and  his  uncle  as  tending  to  show 
good  faith  on  his  part  and  to  rebut  the  idea  that  he  had  en- 
tered into  a  wagering  contract  and  was  merely  speculating  on 
the  life  of  his  uncle. 

Same — Same — Same — Same : 

Where  an  uncle  had  assigned  policies  to  his  nephew,  and 
the  company  claimed  that  it  was  not  liable  because  the  policies 
were  procured  through  the  influence  of  the  nephew  and  were 
wagering  contracts,  it  was  competent  to  show  by  the  company's 
agent  the  circumstances  attending  the  signing  of  the  applica- 
tions for  the  insurance,  and  the  delivery  of  the  policies  to  in- 
sured, and  for  the  nephew  to  testify  that  he  knew  nothing  of 
the  transaction  before  the  policies  and  the  assignment  of  them 
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were  brought  to  him  by  the  agent.  This  evidence  related  to 
the  question  of  good  faith,  and  as  to  whether  or  not  there  had 
been  a  delivery  of  the  policy  to  the  insured. 

Same — Delivery — Evidence — Question   for  Jury: 

The  policy  stipulated  that  it  would  not  be  In  force  until 
the  payment  of  the  first  premium  during  the  good  health  of 
the  insured.  Heldf  That  the  failure  of  insured  to  pay  the  first 
premium  was  evidence  that  the  policy  had  not  been  delivered, 
but  not  conclusive.  If  there  vas  any  evidence  of  its  delivery, 
the  question  was  for  the  jury. 

Policy — Prepayment  of  First  Premium — Waiver: 

It  was  provided  in  each  policy  that:  "This  policy  shall  not 
take  effect  until  the  first  premium  hereon  shall  have  been  actu- 
ally paid  during  the  lifetime  and  good  health  of  the  insured  and 
within  sixty  days  from  the  date  hereof,  a  receipt  for  which  pay- 
ment shall  be  the  delivery  of  this  policy."  All  the  premiums 
were  paid  by  the  nephew,  and  the  first  was  not  actually  paid 
before  the  policies  were  assigned  to  him.  There  was  evidence 
tending  to  prove  that  the  local  agent  of  the  company  knew  that 
the  nephew  did  not  have  an  insurable  interest  in  the  life  of  the 
insured,  and  that  it  was  the  purpose  of  the  insured  to  have  the 
policies  assigned  to  him  and  for  him  to  pay  the  premiums,  and 
that  the  local  agent  informed  the  State  agent  of  the  company  of 
these  facts,  who,  in  turn,  gave  the  home  office  the  same  infor- 
mation. It  was  also  in  evidence  that,  after  obtaining  this  infor- 
mation, the  company  forwarded  the  policies  and  the  forms  for 
the  assignments  to  Its  local  agent,  in  order  that  the  policies 
might  be  delivered,  and  that,  prior  to  the  receipt  of  the  policies 
and  assignment  by  the  said  agent,  the  nephew  knew  nothing  of 
the  transaction.  Three  subsequent  premiums  were  taccepted. 
Held,  That  the  evidence  showed  a  waiver  of  the  provision  that 
the  policy  should  not  be  In  force  until  the  payment  of  the  first 
premium. 

8ame — Wagering  Contracts — Insufficient  Proof: 

Where  a  nephew  did  not  procure  the  Issuance  of  policies  on 
his  uncle's  life,  and  knew  nothing  of  the  transaction  before  the 
policies,  and  assignments  thereof  to  him,  were  brought  to  him, 
the  fact  that  he  paid  the  first  premiums  would  not  render  the 
policies  void  as  wager  contracts. 

Same — "Delivery" — Constructive  Delivery: 

To  constitute  a  good  delivery  It  Is  not  necessary  that  the 
policies  should  have  been  in  the  actual  possession  of  the  in- 
sured, as  delivery  Is  largely  a  question  of  intention,  as  evidenced 
by  words  or  acts. 

Same — Same — Requisites: 

The  requisites  of  a  valid  delivery  may  be  said  to  be  three: 
(1)  There  must  be  an  Intention  on  the  part  of  the  person  exe- 
cuting the  policy  to  give  It  legal  effect  as  a  completed  Instru- 
ment; (2)  this  Intention  must  be  evidenced  by  some  word  or  act 
Indicating  that  the  Insurer  has  put  the  Instrument  beyond  his 
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legal  control,  though  not  necessarily  beyond  his  physical  con- 
trol; and  (3)  the  Insured  must  acquiesce  In  this  Intention. 

Same — Same — Intention: 

The  doctrine  that  It  is  the  Intention  of  the  parties  that  con- 
trols, and  not  the  transfer  of  possession,  applies  to  Insurance 
policies. 

Same — Same — Evidence  Considered: 

There  was  evidence  practically  uncontroverted  that  the 
agent  of  the  defendant  solicited  the  Insurance;  that  the  Insured 
told  him  he  would  take  the  policies  and  his  children  would  pay 
the  premiums;  that  he  afterwards  told  the  agent  his  children 
could  not  pay  the  premiums  and  that  he  wished  the  nephew  to 
have  the  policies;  that  the  agent  told  him  his  nephew  did  not 
have  an  Insurable  interest,  but  that  he  could  take  the  policies, 
payable  to  his  estate,  and  assign  them  to  the  nephew;  that  the 
Insured  applied  for  the  policies  payable  to  his  estate,  and  they 
were  so  issued  by  the  defendant;  that  the  agent  informed  the 
defendant  of  these  facts,  and  with  this  knowledge  the  defendant 
sent  the  policies  and  blank  assignments  to  Its  agent;  that  the 
assignments  were  witnessed  by  the  agent;  that  the  policies  and 
assignments  were  delivered  to  the  nephew,  who  was  ignorant  of 
the  matter  and  acted  in  good  faith.  Held,  That  the  evidence 
was  sufficient  to  show  that  the  defendant  Intended  that  the  poli- 
cies should  be  delivered  to  the  Insured. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Hardy  v.  Aetna  Life  Ins.  Co.  (N.  C.  S.  C.) : 

70  Southeastern  Reporter   (April  22,  1911)   828. 

Application— Use  of  Intoxicants — Construction: 

The  application  contained  the  following  questions  and  an- 
swers: **Q.  To  what  daily  or  extent  do  you  use  tobacco?  A. 
Twenty-five  cents  a  week.  Q.  Opium  or  other  narcotics?  A.  No. 
Q.  Alcoholic  stimulants?  A.  None.  Q.  Wine  or  malt  liquors? 
A.  None.  "  And  the  questions:  "Have  you  ever  used  opium  or 
other  narcotics,  or  ever  used  alcoholic  stimulants,  wine  or  malt 
liquors  or  tobacco  to  any  excess?  If  so,  when  and  for  how  long? 
Give  particulars" — the  answer  was,  "No."  Held,  That  these  ques- 
tions and  answers  referred  to  the  customary  or  habitual  use 
thereof,  and  not  merely  to  an  occasional  use  thereof  or  an  ex- 
ceptional use  to  excess. 

Same— "Habit"— Definition: 

The  habit  of  a  person  contemplates  a  course  of  conduct  which 
Is  customary  and  show  that  he  has  acquired  a  tendency  to  pursue 
that  course  of  conduct  from  frequent  repetitions  of  the  same  acts. 
It  does  not  contemplate  occasional  or  exceptional  acts. 

Statutory  Penalty — Demand: 

Where  after  receiving  notice  of  insured's  death,  with  request 
for  blanks  upon  which  to  make  proofs  of  death,  the  company  made 
no  reply,  and  denied  liability  when  suit  was  commenced,  it  was 
liable  for  the  statutory  penalty  for  non-payment,  as  it  is  not  neces- 
sary that  there  should  have  been  a  formal  demand  for  payment 
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of  the  policy  before  the  penalty  for  its  non-payment  would  attach. 
It  is  only  necessary  to  show  facts  from  which  it  can  be  reasonably 
inferred  that  the  company  understood  that  payment  was  de- 
manded and  that  it  refused  to  make  same. 

Action  on  Policy — Insanity — Instruction: 

In  an  action  on  a  policy  where  the  beneficiary  had  killed  In- 
sured and  then  herself,  and  where  her  administrator  set  up  the 
defense  of  insanity,  and  instruction  was  given  to  the  effect  that 
if  the  beneficiary  at  the  time  she  killed  the  insured,  knew  right 
from  wrong  and  knew  that  it  was  wrong  to  kill  him,  then  she 
was  sane  unless  at  the  time,  even  though  she  knew  right  from 
wrong,  she  acted  from  an  irresistible  impulse  arising  from  a  defect 
in  will  caused  by  the  diseased  condition  of  her  mind,  and  not 
from  mere  anger  or  revenge.  Beld,  That  the  instruction  fairly 
stated  the  law. 

Policy — Forfeiture — Murder: 

The  willful,  unlawful,  and  felonious  killing  of  the  assured  by 
a  person  named  as  beneficiary  In  a  life  policy  forfeits  all  rights  of 
such  person  therein. 

Same — Same — Same — Public  Policy: 

•It  is  unnecessary  that  there  should  be  an  express  exception  in 
a  contract  of  insurance  forbidding  recovery  where  the  beneficiary 
murders  the  insured.  On  considerations  of  public  policy  the  death 
of  the  insured  intentionally  caused  by  the  beneficiary  of  the  policy 
is  an  excepted  risk  so  far  as  the  person  thus  causing  the  death  is 
concerned. 

[Judgment  for  administrator  of  insured.     Here  affirmed  against 
company.] 

Metropolitan  Life  Ins.  Co.  v.  Shane  (Ark.  S.  C): 

185  Southwestern  Reporter   (April  26,  1911)   8S6. 


Mutual  Benefit  Society — Reinsurance — Rights  of  Members: 

Under  a  reinsurance  contract  by  which  the  reinsurer  uncondi- 
tionally agreed  to  assume  payment  of  all  of  the  contracts  of  mem- 
bers of  a  mutual  benefit  society  then  in  good  standing,  such  rein- 
surer could  not  require  medical  examination  of  a  member  before 
he  could  avail  himself  of  the  benefit  of  the  reinsurance. 

Statutory  Penalty — Vexatiousness — Evidence — Jury  Question: 

The  refusal  to  pay  a  claim  without  litigation  was  evidence  of 
vexatiousness,  as  affecting  plaintiff's  right  to  recover  a  penalty 
under  Rev.  St.  Mo.  1909,  Sec.  7068,  direct  evidence  being  unneces- 
sary. Whether  or  not  such  refusal  was  vexatious  was  a  question 
for  the  Jury. 

Same — Scope : 

Sec.  7068  Rev.  St.  Mo.  1909,  authorizing  a  penalty  for  vexa- 
tious refusal  to  pay  a  loss,  applies  to  life  companies. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Cox  V.  Kansas  City  Life  Ins.  Co.  (Kansas  City  C.  A.) : 

135  Southwestern  Reporter  (April  26,  1911)   1013. 
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Policy — Insurable  Interest — Assignment: 

Any  person  may  insure  his  own  life  and  afterwards  assign  the 
policy  to  another,  provided  it  be  not  done  as  a  cover  for  a  wager 
policy,  even  though  the  assignee  have  no  insurable  interest  in  the 
life  of  the  insured. 

Same — "Legal  Representatives" — Construction: 

The  words  "legal  representatives"  have  a  well-recognized 
meaning  in  law  that  are  equivalent  to  executor  or  administrator, 
and  are  technical  words,  and  when  used  in  any  legal  instrument, 
and  there  is  nothing  in  the  context  or  otherwise  to  explain  their 
meaning,  they  should  be  understood  in  their  technical  sense. 

Same — Same — Assignment: 

Where  there  was  nothing  in  the  contract  of  insurance  nor  in 
any  statute  or  provision  in  the  charter  of  the  company  to  indi- 
cate that  the  words  "legal  representatives"  were  used  in  their 
broader  sense  to  mean  heirs  at  law,  and  the  policy  was  an  endow- 
ment payable  to  the  insured  if  he  was  alive  at  the  end  of  15  years, 
and  to  his  legal  representative  if  he  died  before  that  time,  his 
heirs  had  no  vested  interest  in  the  policy  by  use  of  such  phrase, 
which  would'  prevent  the  insured  from  assigning  the  policy. 

[Judgrment  for  plaintiffs  below.    Here  affirmed  against  company.] 
Page  et  al.  v.  Metropolitan  Life  Ins.  Co.  (Ark.  S.  C.) : 

135  Southwestern  Reporter   (April  26,  1911)   911. 

Action  on  Premium  Note — Failure  of  Consideration: 

Where,  in  an  action  on  a  note  given  for  the  first  premium  on 
an  insurance  policy,  there  was  no  proof  that  the  policy  stipulated 
that  it  would  be  void  If  any  note  given  therefor  was  not  paid  at 
maturity,  the  maker  was  liable,  for  unless  the  policy  contained 
such  a  stipulation  the  non-payment  of  the  note  would  not  void  it 

[Judgnnent  for  plaintiff  below.     Here  affirmed  in  favor  of  plain- 
tiff.] 

McGehee  v.  Rlnker  (Ga.  C.  A.) : 

70  Southeastern  Reporter   (April  29,   1911)    962. 

Misrepresentations   by   Company — Participation    in    Profits — (Mu- 
tual Company: 

That  representations  made  by  life  insurance  companies  are 
not  all  true  is  a  matter  of  general  knowledge.  Hence,  represen- 
tations concededly  intended  to  deceive  prospective  policy  hold- 
ers or  recklessly  made  by  a  stock  company  that  it  was  doing  a 
mutual  business,  and  that  policyholders,  electing  to  take  par- 
ticipating contracts,  had  written  in  their  contracts  that  they 
should  share  in  the  profits  "as  apportioned  by  the  company" 
does  not  transform  such  company  into  a  mutual  company  or 
even  make  the  participating  contracts,  mutual  insurance  con- 
tracts, or  estop  the  company  from  treating  the  surplus  funds  as 
belonging  to  the  stockholders. 

Stock  Company — Surplus — Dividends: 

The  surplus  accumulations  of  a  stock  insurance  company 
belong   to  the   company,    represented  by  the  stockholders;  they 
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were  not  created  for  the  benefit  or  protection  of  the  participating 
policyholders;  the  disposal  of  the  fund  in  dividends  to  stock- 
holders was  within  the  sound  discretion  of  the  board  of  direc- 
tors of  the  company. 

Same — Commingling  of  Funds  of  Participating  and  Non-Partic- 
ipating Policyholders — Misuse  of  Francliise: 
The  doctrine  of  commingling  of  funds  cannot  be  resorted 

to  in  showing  misuse  of  charter  privileges  by  a  life  insurance 

company  where  neither  contract,  law  ^or  usage  has  required 

such  company  to  keep  its  funds  seperate. 

Quo  Warranto  Proceedings — Scope  of  Inquiry: 

In  quo  warranto  against  an  Insurance  company  for  alleged 
misuse  of  its  franchise*  the  only  question  for  consideration  is 
whether  some  public  mischief  is  being  done  or  threatened;  a 
court  cannot  concern  itself  with  the  rights  of  policyholders  or 
stockholders. 

[Petition  dismissed.] 

State  ex  rel.  Ellis,  Atty.  Gen.,  v.  Union  Central  Life  Ins.  Co. 
(Hamilton  C.  C): 

82  Ohio  Law  BuIleUn  (May  1.  1911)   262. 

Premium     Rate — Reduction — ^Authority      of    Company  — Future 
Business: 

An  insurance  company,  acting  through  its  board  of  directors, 
may  at  any  time  reduce  its  rates  of  premiums  for  future  busi- 
ness, and  that  its  discretion  therein  is  uncontrolled,  except  that  it 
would  not  be  permitted  to  reduce  the  rates  so  low  as  to  endanger 
the  whole  enterprise.  If  after  long  experience  the  company  finds 
that  its  rates  are  excessive,  it  is  not  only  its  right,  but  its  duty,  to 
reduce  them  to  a  reasonable  basis.  And  this  may  be  done  either 
by  an  actual  reduction  of  the  whole  table  of  rates  of  premium  or 
by  increasing  the  amount  of  insurance  which  the  old  rates  will 
thereafter  purchase.  The  new  rate  or  the  increased  amount  of 
insurance,  so  far  as  this  class  of  policies  is  concerned,  would  then 
become  a  part  of  the  insurance  contract,  and  would  operate  to 
the  extent  to  which  the  benefit  is  conferred  as  a  reduction  in 
the  premium  rates. 

Same — Same — Same — Existing  Policies: 

Sec.  12,  Ch.  72,  N.  J.  Laws  1907  (P.  L.  1907,  p.  133)  required 
every  domestic  stock  life  insurance  company  to  elect  whether  it 
would  do  business  on  the  participating  or  non-participating  plan, 
and  prohibited  the  transaction  of  business  on  both  plans.  Defend- 
ant elected  to  do  business  on  the  non-participating  plan.  Held» 
That  after  electing  to  conduct  its  business  on  the  non-participating 
plan,  the  company  could  not  give  retroactive  benefits  to  existing 
policyholders  by  a  reduction  in  premium  rates,  or  an  increase  in 
the  benefits  payable. 

Insurance  Business — Public  Interest — Ultra  Vires  Acta — Injunc- 
tion: 
Life  insurance  business  is  affected  with  a  public  interest,  and 

the  Attorney  General  of  the  State  may  move  the  court  in  his  of- 
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ficial  capacity 'to  enjoin  ultra  vires  acts,  and  he  may  proceed  on 
his  own  motion  without  a  relator. 

Corporations — Ultra  Vires  Acts — injunction: 

An  injunction  may  be  awarded  to  stockholders  of  an  insur- 
ance company  to  restrain  the  company  from  engaging  in  ultra 
vires  acts  where  the  pleadings  are  so  framed  as  to  raise  the  issue 
properly. 

Same — Dividends — Compuisory  Declaration : 

A  court  of  equity  may  entertain  a  bill  to  compel  a  life  insur- 
ance corporation  to  declare  dividends  where  there  is  a  suflacient 
surplus  over  and  above  the  necessities  of  the  corporate  business, 
and  that  dividends  may  not  be  withheld  either  fraudulently,  im- 
properly, arbitrarily,  or  unreasonably. 

[Decree  directing  division  of  part  of  surplus.] 
Blanchard  et  al.  v.  Prudential  Ins.  Co.  of  America  et  al.  (N. 
J.  Ch.): 

79  Atlantic  Reporter  (May  4.  1911)   633. 

Application — Construction — "This  Year": 

"This  year,"  in  the  question,  "Has  your  weight  changed  this 
year?"  contained  in  an  application  for  insurance,  means  one 
year  past,  and  not  the  preceding  months  of  the  then  calendar 
year. 

Same — Same — Connected  with  Sale  or  Manufacture  of  Beer: 

To  state  in  an  application  for  insurance  that  the  applicant 
has  no  interest  in  or  connection  with  the  sale  or  manufacture 
of  beer  is  not  false,  though  the  applicant  is  connected  with  the 
real  estate  department  of  a  brewing  corporation. 
[Judgment  for  plaintiff.] 

Sweeney  v.  Life  Assn.  of  America  (111.  A.  C.) : 
152  HI.  App.  173. 

Policy — ^Application — Contract: 

Where  the  intent  to  make  the  application  a  part  of  a  policy 
clearly  appears,  the  court,  no  matter  what  the  phraseology  may 
be,  will  read  the  application  into  the  contract  of  insurance,  and 
construe  the  contract  of  insurance  and  the  application  together. 

Kelly  V.  Metropolitan  Life  Ins.  Co.  (111.  A.  C.) : 

152  HI.  App.  179. 

Application— Misrepresentations — Rescission: 

False  representations  by  insured  in  his  application  as  to 
future  matters,  and  as  to  matters  not  relied  upon  by  the  com- 
pany do  not  furnish  grounds  for  rescission. 

[Judgment  for  plaintiff.] 

Samuels  v.  Life  Assn.  of  America  (111.  A.  C.) : 
162  III.  App.  245. 
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Applieatidn^Faise  Warranties— Forfeiture: 

By  the  terms  of  the  policy  and  application,  the  latter  was 
made  a  part  of  the  contract  The  statements  in  the  application 
were  warranted  to  be  true,  and  there  was  no  provision  of  the 
contract  which  changed  the  statements  from  their  character  as 
warranties.  Held,  That  such  statements  were  warranties  and 
not  representations,  and  where  false,  avoided  the  policy,  whether 
innocently  or  intentionally  made. 

Same — Statements  as  to  IHealth — Bad  Cold: 

A  bad  cold  is  so  slight  an  ailment  that  it  is  not  material  to 
be  known  by  the  company  either  as  affecting  the  risk  or  to  put 
such  company  upon  Inquiry-  concerning  the  state  of  the  health 
of  the  applicant 

Action  on  Policy — instruction — Error: 

In  an  action  on  a  life  insurance  policy,  there  was  no  evi- 
dence of  any  statement  made  to  the  agent  by  insured  as  to  her 
health  other  than  those  written  in  the  application,  except  the 
Immaterial  statement  that  she  had  a  cold.  The  insurance  com- 
pany requested  an  instruction  that,  if  insured  had  made  false 
statements  in  her  application  regarding  her  health  or  falsely 
stated  in  her  application  that  she  had  never  been  ill  or  was 
never  sick,  or  falsely  stated  that  she  had  never  been  seriously 
ill,  and  that  she  was  then  in  good  health,  she  could  not  recover. 
The  court  modified  the  instruction  by  inserting  "or  if  she  made 
such  false  statements  to  said  agent  or  the  company."  Held,  That 
there  being  no  material  evidence  on  which  to  base  such  modifi- 
cation, the  instruction  was  misleading  and  erroneous. 

[Judgment  for  company.] 

Cessna  v.  United  States  Life  Endowment  Co.  (111.  A.  C.) : 

152  111.  App.   663. 


Statute— Rebate — Recovery  of  Amount  Rebated: 

Sec.  2600,  Miss.  Code  1906,  provides  that  no  life  insurance 
company  shall  make  any  discrimination  in  favor  of  individuals 
of  the  same  class  and  equal  expectation  of  life,  and  prohibits  the 
giving  of  rebates.  To  iDduce  the  defendant  to  apply  for  a  policy 
the  agent  agreed  that  he  would  accept  $300  in  full  payment  of 
the  first  payment,  which  amounted  to  $950.  Upon  the  death  of 
the  agent  his  administrator  commenced  suit  against  the  insured 
to  collect  the  amount  rebated,  which  was  the  commission  on  the 
policy.  Heldf  That  the  agreement  was  Illegal  and  without  con- 
sidoration;  and  although  both  parties  were  in  pari  delicto,  the 
administrator  was  entitled  to  recover  Imlance  of  premium.  When 
insured  accepted  the  policy,  by  virtue  of  the  statute,  he  agreed 
to  pay,  as  the  first  premium,  $950.  The  law  made  him  agree  to 
pay  that,  and  the  courts  will  not  hear  any  other  contract  than 
that  written  in  the  policy  and  application. 

[Judgment  for  Insured  below.     Here  reversed  agralnst  insured.] 

Rideout  v.  Mars  (Miss.  S.  C.) : 

64  Southern  Reporter  (May  6,  1911)  801. 


Digitized  by  VjOOQIC 


1911.]  LIFE  INSURANCE.  169 

Policy — Warranty: 

Language  of  an  insurance  contract,  intended  to  create  a 
warranty,  must  be  definite  and  unambiguous. 

Same — Statements  by  insured — Representations: 

The  policy  stipulated:  ''This  policy  is  issued  upon  an  appli- 
cation which  omits  the  warranty  usually  contained  in  applica- 
tions and  contains  the  entire  agreement."  Held,  That  the  state- 
ments of  the  applicant  under  such  provision  must  be  considered 
as  representations  and  not  as  warranties. 

Same~"Void"— Rescission : 

A  provision  of  a  policy  stipulating  that  it  shall  be  void  upon 
certain  conditions  means  voidable  at  the  election  of  the  com- 
pany, and  to  avoid  such  a  policy  it  is  incumbent  upon  the  com- 
pany to  elect  to  rescind  and  return  the  premiums  paid  by  in- 
sured within  a  reasonable  time. 

Same — Void  Policy — Forfeiture  of  Premiums: 

The  policy  stipulated:  "If  this  policy  is  or  shall  become 
void,  all  premiums  paid  shall  be  forfeited  to  the  company."  Held, 
That  the  stipulation  is  invalid. 

Same — Rule  of  Construction: 

Insurance  contracts  belong  to  that  class  that  may  be  strictly 
construed  and  are  so  construed  against  the  company  whenever 
necessary  to  prevent  a  forfeiture  of  the  policy.  Where  the  policy 
contains  inconsistent  provisions  or  terms  requiring  construction, 
that  view  should  be  adgpted,  if  possible,  which  will  sustain, 
rather  than  forfeit,  the  contract. 

Same — Contract — Implied  Provisions: 

The  law  is  a  part  of  every  contract  of  insurance  as  much  as 
if  written  therein  at  length. 

Knowledge  of  Agent — imputation  to  Company: 

The  knowledge  of  the  agent,  who  secured  the  application,  de- 
livered the  policy,  and  collected  the  weekly  premiums,  of  the 
condition  of  insured's  health  is  imputed  to  the  company. 

Policy — Non-Waiver  Clause — Waiver: 

The  stipulation  in  a  policy  that  none  of  its  conditions  can  be 
waived  except  by  indorsement  thereon  in  writing  may  itself  be 
waived  by  the  company,  either  by  express  agreement  or  conduct 

Same — Forfeiture — Waiver: 

The  right  to  forfeit  an  industrial  policy  on  account  of  in- 
sured's previous  physical  condition  is  waived  by  retaining  and 
collecting  weekly  premiums  with  knowledge  of  such  condition. 

Action  on  Policy — Findings — Sufficiency  of  Evidence: 

Where  insured  was  able  to  care  for  her  household  duties  and 
to  keep  boarders,  a  judgment  against  the  company  will  not  be 
set  aside  for  insufficiency  of  evidence  to  support  a  special  find- 
ing that  insured  did  not  know  that  she  had  a  serious  disease 
when  she  made  application  for  the  insurance,  where  the  evidence 
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on  behalf  of  the  company,  tending  to  show  that  she  had  such 

disease,  was  not  conclusive. 

[Judcrment  for  plaintiff  below.     Here  affirmed  against  company.] 
Metropolitan  Life  Ins.  Co.  y.  Johnson  (Ind.  A.  C.) : 
94  Northeastern  Reporter  (May  9,  1911)   786. 

Policy — Surrender  by  insured — Beneficiary — Vested  RIglits: 

The  rule  that  any  disposition  of  a  life  policy  by  insured  is 
void  against  the  named  beneficiary,  who  did  not  consent  to  or 
give  authority  for  it,  applies  to  a  policy  to  which  there  are  at- 
tached the  incidents  of  loan  value,  cash  surrender  value,  and 
automatic  extension  by  premiums  paid;  so  that,  sufiicient  pre- 
miums having  been  paid  to  automatically  extend  the  policy,  under 
its  terms,  without  further  payment,  to  a  time  beyond  that  at 
which  insured  died,  the  beneficiary  can  recover  thereon,  not- 
withstanding insured  obtained  loans  on  the  policy  from  the  in- 
surer, and  then  surrendered  it  to  the  insurer,  and  obtained  from 
it  the  cash  surrender  value  thereof,  the  application  for  loans  and 
cash  surrender  value,  required  by  the  policy  to  be  signed  by  the 
beneficiary,  having  been  forged  by  insured,  and  the  beneficiary 
not  having  authorized,  consented  to,  or  known  of  this,  or  partici- 
pated in  the  benefits  thereof;  there  being  no  room  for  application 
against  the  beneficiary  of  the  principle  that,  where  one  or  two 
innocent  persons  must  sufter  for  a  loss,  it  must  be  borne  by  the 
one  who  by  conduct,  acts,  or  omissions  made  possible  the  loss. 
[Judgment  for  plaintiff  below.  Here  affirmed  against  company.] 
Mutual  Benefit  Life  Ins.  Co.  v.  Willoughby  (Miss.  S.  C.) :  . 
54  Southern  Reporter   (May  18,  1911)   834. 

Written  Contracts — Reformation— Burden  of  Proof: 

There  is  always  a  strong  presumption  in  favor  of  the  correct- 
ness of  the  instrument  as  written  and  executed,  for  It  must  be 
assumed  that  the  parties  knew  what  they  had  agreed,  and  have 
chosen  fit  and  proper  words  to  express  that  agreement  in  its 
entirety.  In  order  to  overcome  this  fair  presumption,  the  one 
who  alleges  that  there  is  a  mistake  therein,  and  seeks  to  reform 
the  contract,  is  required  to  make  out  his  case  by  clear,  strong, 
and  convincing  proof;  and  until  this  is  done  the  contract  must 
stand  and  be  enforced  as  it  is  written. 

Same — Same — Mutual  Mistake: 

If  reformation  of  a  written  contract  be  sought  solely  on  the 
ground  of  mistake,  it  must  appear  that  the  mistake  was  material 
and  common  to  both  parties.  A  court  cannot  make  for  the 
parties  a  contract  which  they  did  not  make  and  did  not  intend 
to  make  for  themselves.  A  mistake  by  one  party  may  sometimes 
be  ground  for  rescission,  but  not  for  rectification  or  correction. 

Policy — Representations  of  Agent — Rescission — Estoppel : 

Insured  was  induced  to  apply  for  certain  policies  on  the 
representations  of  the  company's  agent  that  at  the  end  of  the 
years  all  premiums  would  be  returned  with  four  per  cent,  inter- 
est   The  policies  delivered  to  insured  contained  no  such  pro- 
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Tision.  He  accepted  them  without  reading  them,  although  he 
could  read,  and  paid  the  annual  premiums  for  a  number  of  years 
without  objection,  and  continued  payments  after  receiving  in- 
formation sufficient  to  charge  him  with  notice  that  the  policies 
were  not  as  represented.  Held,  That  the  conduct  of  insured 
amounted  to  an  acquiescence  in  the  terms  of  the  policies  as  de- 
livered, and  in  the  absence  of  fraud  he  could  not  rescind  and 
recover  the  premiums. 

[Judennent  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Clements  v.  Life  Ins.  Co.  of  Va.  (N.  C.  S.  C.) : 

70  Southeastern  Reporter  (May  13.  1911)   1076. 

Application — Representations  of  Agent — Fraud: 

Insured  was  an  old  man,  imable  to  read,  and  illiterate,  and 
had  to  rely  upon  the  reading  and  representations  of  the  com- 
pany's agent  for  his  understanding  of  the  terms  of  the  policy. 
To  induce  insured  to  make  application,  the  agent  falsely  repre- 
sented that  insured,  after  the  payment  of  ten  annual  premiums, 
would  have  returned  to  him  the  full  amount  of  the  premiums 
paid  by  him.  Held,  That  the  representations  of  the  agent 
amounted  to  a  fraud  in  law.  It  was  an  advantage  taken  of  the 
plaintiff's  illiteracy,  in  order  to  induce  the  making  of  the  con- 
tract. As  the  plaintiff  was  unable  to  read  and  understand  the 
terms  of  the  policies,  it  will  not  be  imputed  to  him  as  a  negligent 
act  that  he  requested  the  agent  to  read  it  to  him  and  afterwards 
acted  in  reliance  upon  -what  he  said. 

Same — Same — Same — Liability  of  Company: 

A  life  insurance  company  is  liable  for  fraudulent  representa- 
tions of  its  agent  as  to  the  provisions  of  a  policy  made  to  an 
applicant  to  induce  acceptance  of  the  policy. 

Action  for  Damages — Fraud  of  Agent — Measure  of  Recovery: 

In  an  action  by  insured  for  damages  for  fraud  of  the  de- 
fendant's agent,  the  measure  of  damages  would  be  the  amount 
paid  for  the  insurance  with  interest 

[Judgment  for  plain tiflt  below.    Here  affirmed  against  company.] 
Briggs  V.  Life  Ins.  Co.  of  Virginia  (N.  C.  S.  C.) : 

70  Southeastern  Reporter  (May  13,  1911)   1068. 

Assignment   of   Policy — Compromise   with    Creditors — Release — 

Equitable  Defenses — Pleading: 

Insured  assigned  his  policy  to  a  creditor  as  security  for  a 
debt  Previous  to  his  death  he  entered  into  a  compromise  with 
his  creditors,  paying  20  per  cent  on  the  claims,  payable  in  notes 
of  a  corporation.  Defendant,  to  whom  the  policy  had  been 
assigned,  accepted  the  compromise,  but  did  not  surrender  the 
policy,  and  upon  insured's  death  collected  the  amount  due 
thereon.  Insured's  administrator  sued  to  recover  the  proceeds. 
Held,  That  by  entering  into  the  compromise  the  creditor  re- 
leased its  right  to  the  proceed^  of  the  policy,  which  it  held  as 
security.    Held,  further.  That  the  claim  of  the  defendant  that  it 
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had  paid  many  premiums  on  the  policy  should  have  been  pleaded 
to  have  entitled  them  to  recover  their  equitable  portion  of  the 
proceeds. 

[Motion  for  Judgment  on  pleadings  below.     Here  reversed  and 
motion  granted  conditionally.] 

McDonald  v.  H.  B.  Taylor  &  Co.  (N.  Y.  S.  C,  App.  DIv.) : 

12«  New  York  Supplement   (May  22.  1911)   1048. 

Application — Variance — Parol  Evidence: 

The  application  contained  the  following  stipulation:  "The 
company  shall  incur  no  liability  under  this  application  until  it 
has  been  received,  approved,  and  the  policy  issued  and  delivered 
and  the  premium  has  actually  been  paid  to  and  accepted  by  the 
company  during  the  lifetime  of  the  life  proposed  and  while  he  is 
in  good  health."  Held,  That  parol  evidence  of  statements  made 
by  the  agent  were  not  admissible  to  vary  the  terms  of  the  appli- 
cation. 

Same — Signing  without  Reading — Estoppel — Mistake: 

By  signing  a  written  contract  without  reading  it,  the  signer 
is  estopped  to  say  that  he  did  not  know  the  contents,  and  a  fail- 
ure to  read  does  not  constitute  a  mistake. 

Policy — Delivery — Waiver: 

The  application  stipulated  that  the  contract  would  not  be 
eftective  until  the  policy  was  delivered  and  the  premium  actually 
delivered  during  the  good  health  of  the  applicant.  HeW,  That 
the  action  of  the  agent  in  refusing  to  deliver  the  policy  to  the 
applicant  while  she  was  sick  In  bed,  although  he  retained  a 
small  payment  on  the  premium  until  the  death  of  the  applicant, 
which  was  in  less  than  three  weeks,  was  not  a  waiver  of  the 
condition  in  the  application,  as  the  company  had  a  reasonable 
time  within  which  to  see  if  the  applicant  was  going  to  recover. 

[Judgmprt  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

McGregor  et  al.  v.  Metropolitan  Life  Ins.  Co.  (Ky.  C.  A.): 

136  Southwestern  Reporter  (May  24,  1911)   889. 


Policy — Construction — Incontestable  Clause: 

A  provision  of  a  policy  that  It  shall  be  incontestable  after 
one  year  except  for  the  non-payment  of  premiums  inures  only 
to  the  benefit  of  the  assured  and  his  beneficiary,  and  can  not 
be  invoked  by  a  stranger  to  the  contract. 

Action  for  Damages — Fraudulent  Procurement: 

The  policy  was  procured  by  insured  and  the  beneficiary 
and  a  third  person,  by  fraudulently  representing  that  the  in- 
sured was  in  good  health  and  an  insurable  risk.  Relying  on 
the  representations,  the  policy  was  made  incontestable  after 
one  year.  Insured  died  shortly  after  the  expiration  of  one 
year  and  the  company  was  forced  to  pay  the  policy,  whereupon 
it  filed  suit  for  damages  against  the  third  party  because  of  his 
participation  in  the  fraud.    Held,  That  the  payment  of  the  loss 


Digitized  by  VjOOQIC 


1911.]  LIFE  INSURANCE.  17S 

on  the  policy  was  the  natural  and  probable  consequence  of  the 
fraudulent  representations,  and  a  right  of  action  inherred  in 
the  company  because  of  the  fraud. 

Same — Same — Pleading: 

In  an  action  for  damages  against  a  third  party  for  fraud  in 
procuring  the  issuance  of  an  incontestable  policy  which  the 
company  was  compelled  to  pay,  the  company  was  bound  to  al- 
lege, with  certainty  and  definiteness,  fraudulent  misrepresenta- 
tions made  by  the  defendant,  either  directly  or  through  an- 
other, with  a  direct  allegation  charging  deceit  by  fraudulent 
representations. 

[Demurrer  to  declaration  overrnled  in  part.] 
Prudential  Ins.  Co.  of  America  v.  Mohr  (U.  S.  C.  S.,  R.  I.) : 
185  Federal  Reporter  (May  26.  1911)  936. 

Action  to  Recover  Premiums— Terms  of  Contract—Evidence: 

Where  a  formal  written  policy  is  delivered  and  accepted, 
the  written  policy,  while  it  remains  unaltered,  will  constitute  the 
contract  between  the  parties,  and  all  prior  parol  agreements  will 
be  merged  in  the  written  Instrument;  nor  will  evidence  be  re- 
ceived of  prior  parol  inducements  and  assurances  to  contradict 
or  vary  the  written  policy  while  it  so  stands,  as  embodying  the 
contract  between  the  parties.  Like  other  written  contracts,  it 
may  be  set  aside  or  corrected  for  fraud  or  for  mutual  mistake; 
but,  until  this  is  done,  the  written  policy  is  conclusively  pre- 
sumed to  express  the  contract  it  purports  to  contain. 

Same — Fraud — Insufficient  Proof: 

Insured  testified  that  the  agent  had  assured  him  that  pay- 
ment of  premiums  on  a  policy  such  as  was  issued  to  him  was 
as  good  as  putting  the  money  in  a  savings  bank,  and  told  him 
that  under  clause  4  of  the  policy  he  would  get  his  premiums 
back  with  4  per  cent  interest  after  a  certain  time.  Insured 
could  read  and  write  and  there  was  nothing  to  show  any  dis- 
parity between  him  and  the  agent.  Held,  That  the  evidence  was 
insufficient  to  show  fraud  or  deceit  inducing  the  insured  to  ac- 
cept the  contract 

[Judennent  of  non-suit  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Wilson  V.  Life  Ins.  Co.  of  Virginia  (N.  C.  S.'C): 

71  Southeastern  Reporter  (May  27,  1911)  79. 

Contracts — Construction — Lex  Loci: 

In  construing  contracts,  made  and  to  be  performed  In  an- 
other state,  the  law  of  the  state  where  the  contract  is  made 
and  to  be  performed  controls;  but  this  law,  like  any  other  fact, 
must  be  proven. 

Same — Same — Same : 

Insured,  who  lived  in  Wisconsin,  took  a  policy  in  an  insur- 
ance company  domiciled  In  Ohio.  Later  he  moved  to  Kentucky, 
where  he  died.  More  than  a  year  after  his  death,  his  divorced 
wife,  who  was  named  as  beneficiary  in  the  policy,  entered  suit 
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on  the  policy,  which  limited  the  bringing  of  suits  thereon  to 
within  one  year  after  the  insured's  death.  This  provision  was 
invalid  in  Kentucky,  but  was  valid  in  both  Ohio  and  Wisconsin. 
Held,  That  whether  this  contract  is  to  be  construed  and  gov- 
erned by  the  laws  of  the  State  of  Wisconsin,  where  it  was  made, 
or  the  laws  of  the  State  of  Ohio,  where  it  is  claimed  it  was  to 
be  performed,  is  wholly  immaterial,  for  it  certainly  must  be 
construed,  and  the  rights  of  the  parties  thereunder  determined, 
by  the  laws  of  one  or  the  other  of  these  States,  and  in  either 
event  the  defense  that  the  right  of  action  on  the  policy  has 
expired  must  be  upheld. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

Clarey  v.  Union  Cent.  Life  Ins.  Co.  (Ky.  C.  A.) : 

136  Southwestern  Reporter  (May  31,  1911)   1014. 

Policy — Date  of  Execution — Statute— Suicide: 

The  policy  on  its  face  was  "executed  this  9th  day  of  May, 
1908."  To  give  the  insured  the  benefit  of  a  lesser  premium 
rate  the  policy  was  dated  back  some  nine  or  ten  days.  The 
policy  excluded  the  risk  of  suicide  within  one  year.  Insured 
committed  suicide  on  the  11th  day  of  May,  1909.  Held,  That  in 
view  of  Sec.  5948  N.  D.  Rev.  Code  of  1905,  providing  that  "an 
acknowledgment  in  a  policy  of  the  receipt  of  premium  is  con- 
clusive evidence  of  its  payment,  so  far  as  to  make  the  policy 
binding,  notwithstanding  any  stipulations  therein  that  it  shall 
not  be  binding  until  the  premium  is  actually  paid,"  the  com- 
pany could  not  show  that  the  actual  date  of  the  issuance  of  a 
policy  Qf  life  insurance  was  of  a  later  date  than  the  date  recited 
in  the  contract,  where  the  policy  contains  an  acknowledgment 
of  the  receipt  of  the  premium.  Held»  further.  That  under  Sec. 
6064  of  the  same  code,  excluding  the  defense  of  suicide  after 
one  year,  the  company  could  not  set  up  suicide  occurring  more 
than  a  year  after  the  date  of  the  execution  of  the  policy  as 
recited  therein. 

Same — Suicide — ^Wlien  no  Defense: 

The  policy  stipulated  that  the  company  should  not  be  liable 
if  insured  committed  suicide  within  one  year.  The  statute  pro- 
vided that  suicide  of  the  insured,  after  a  policy  has  been  in 
force  one  year,  shall  be  no  defense.  Held,  That,  where  the  in- 
sured commits  suicide  while  sane,  after  the  expiration  of  one 
year  from  the  date  of  the  policy,  the  company  is  liable  for  the 
amount  of  the  policy,  even  though  it  appeared  that  the  act  of 
the  suicide  was  premeditated  before  the  expiration  of  one  year 
from  the  date  of  the  policy,  and  even  though  the  date  of  the 
liability  of  the  company  is  fixed  by  the  voluntary  act  of  the 
insured,  this  being  one  of  the  risks  assumed  by  the  company. 

[Judgment   for  plaintiff   below.     Here  affirmed   against   com- 
pany.] 

Harrington  v.  Mutual  Life  Ins.  Co.  of  N.  Y.  (N.  D.  S.  C.) : 
131  Northwestern  Reporter  (June  2,  1911)   246. 

Authority  of  Agent — Payment  of  Premium — Extension  of  Time: 

A  cashier  appointed  by  the  company,  officing  with  a  general 

agent  and  authorized  to  keep  the  accounts  and  make  collections 
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and  to  have  exclusive  control  of  all  policies,  renewal  receipts, 
and  other  vouchers  within  a  territory  embracing  forty  counties, 
and  also  having  power  to  appoint  agents  to  collect  and  receive 
premiums,  will  be  deemed  to  have  authority  to  extend  the  time 
for  the  payment  of  an  annual  premium,  and  especially  so  where 
general  agents  referred  insured  to  such  cashier  in  response 
to  a  request  for  an  extension  of  the  time  of  payment. 

Principal  and  Agent — Powers  of  Agent — Evidence: 

While  the  fact  of  agency  may  not  be  shown  alone  by  the 
acts  or  declarations  of  the*  alleged  agent,  yet,  when  the  relation 
is  established  and  the  scope  thereof  is  under  consideration, 
then,  in  the  absence  of  fraud,  the  authority  in  fact  exercised 
may  be  considered  to  show  such  agent's  powers,  particularly  so 
where  the  principal  offers  no  testimony  as  to  the  exact  scope 
of  his  powers,  and  does  not  show  want  of  knowledge  of  the 
exercise  thereof. 

Same — Same — Estoppei: 

A  corporation  can  only  act  through  its  agents,  and  general 
limitations  promulgated  as  to  the  power  of  any  given  agent  will 
yield  to  the  power  actually  conferred  upon  him  or  actually  ex- 
ercised by  him  with  the  knowledge  and  acquiescence  of  the 
company.  Bona  fide  restrictions  upon  powers  of  subordinate 
agents  should  be  enforced;  however,  a  principal  will  not  be 
permitted  to  allow  the  continued  disregard  thereof  until  called 
to  account  for  the  acts  of  the  agent  and  then  urge  defensively 
those  restrictions. 

Same— Same — Evidence : 

In  1905,  when  insured's  annual  premium  became  due,  a 
cashier  of  the  company  ofiicing  with  a  general  agent,  extended 
the  time  of  payment.  Again,  in  1906,  insured  requested  an  ex- 
tension of  time  of  another  such  cashier,  who  agreed  that  the 
time  of  payment  might  be  extended  as  requested.  Heldt  That 
the  course  of  dealing  of  the  agents  was  not  without  probative 
effect  on  the  question  of  their  authority  to  extend  time  for  the 
payment  of  premiums. 

Policy — Forfeiture — Non-Payment  of  Premium: 

Where  a  policy  so  stipulates,  failure  to  pay  the  premium 
when  due,  in  the  absence  of  waiver,  ipso  facto  forfeits  all 
claims  against  the  insurer. 

Same — Same — Waiver: 

Provisions  of  a  policy  of  insurance  stipulating  a  forfeiture 
may  be  waived,  and  if  by  any  negotiations  or  transactions 
with  the  insured  after  a  knowledge  of  a  forfeiture,  it  recognize 
the  policy,  or  does  acts  based  thereon,  or  requires  the  insured 
to  do  some  act  or  incur  some  trouble  or  expense,  the  forfeiture 
is  thereby  waived;  however  a  waiver  can  not  be  inferred  from 
mere  silence. 

Same — Same— Same : 

The  policy  stipulated  that  It  would  become  forfeitured  ipso 
facto  if  premiums  were  not  paid  as  they  became  due.    The  pre- 
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miuin  was  due  March  24th.  but  was  not  paid.  After  this  date 
the  company  had  recognized  the  policy  as  existing  and  was 
continuously  in  correspondence  and  negotiation  with  him,  until 
his  death  on  April  3rd,  looking  to  the  payment  of  the  premium 
and  the  making  of  a  loan  for  that  purpose.  Held,  That  the  evi- 
dence was  sufficient  to  establish  a  waiver  of  the  forfeiture. 

[Judgment   for  plaintiff   below.      Here   affirmed   against   com- 
pany.] 

Equitable  Life  Assur.  Soc.  v.  Ellis  (Tex.  C.  C.  A.) : 

137  Southwestern  Reporter  (June  7.  1911)   184. 

Policy — Contract — Statute — Fraud : 

Under  Sec.  4579  of  the  Ala.  Code  1907,  providing  that  the 
whole  insurance  contract  must  be  expressed  in  the  policy,  the 
policy  including  the  documents  adopted  by  reference  and  at- 
tached thereto  constitutes  the  sole  expositor  of  the  contract 
between  the  parties.  An  insurance  company  may  not  therefore 
sustain  a  plea  that  the  insured  has  breached  the  contract  by 
giving  in  evidence  the  warranties  of  an  application  for  the 
policy,  not  ihcorporated  in  the  body  of  the  policy,  or  not  so 
attached  as  to  serve  the  purpose  of  the  statute.  However, 
there  is  no  inhibition  against  the  proof  of  representations 
made  in  the  application  to  the  extent  they  may  be  relevant 
and  material  to  a  plea  of  fraud  in  the  procurement  of  the  policy. 

Action  on  Policy — Fraudulent  Repreaentatlons — Pleading: 

Where  fraudulent  representations  are  pleaded  in  defense 
to  an  action  on  a  policy  of  insurance,  it  must  be  shown  that  false 
statements  have  been  made  with  intent  to  deceive,  that  they 
related  to  matters  intrinsically  material  to  the  risk,  and  that 
such  representations  were  relied  upon  by  the  insurance  com- 
pany. This  rule  has  not  been  changed  by  Sec.  4572,  of  the  Code 
of  Ala.  1907,  providing  that  no  misunderstanding  shall  defeat 
the  policy  unless  made  with  intent  to  deceive,  or  unless  the 
matter  misrepresented  increased  the  risk  of  loss,  or  by  Sec. 
4579,  prohibiting  any  other  contract  of  insurance  except  that 
expressed  in  the  policy. 

Application — Misrepresentations — Materiality — Statute: 

Sec.  4572,  providing  that  representations  or  warranties 
made  in  an  application  for  insurance  shall  not  avoid  the  policy 
unless  made  with  intention  to  deceive,  or  unless  the  matter  mis- 
represented was  material  to  the  risk,  was  intended  to  abolish 
the  distinction  between  representations  and  warranties. 

Same — Same — Same — Same— Sufficiency  of  Answer: 

In  defense  of  its  liability,  the  company  pleaded  that  in- 
sured falsely  and  fraudulently  represented  that  he  was  in  good 
health  and  safely  insurable,  and  that  these  representations 
were  material  to  the  risk.  Held,  That  these  pleas  were  faulty 
in  that  they  failed  to  state  in  what  particular  the  representa- 
tions were  false.  Another  plea,  that  insured  was  in  perfect 
health  and  safely  insurable,  in  that  he  was  suffering  from  a 
disease  of  the  aorta  met  this  objection,  but  was  still  defective 
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in  falling  to  aver  that  the  disease  increased  the  risk,  for  the 
court  could  not  Judicially  know  that  every  disease  of  the  aorta 
increases  the  risk  of  loss. 

Action  on  Policy — Erroneous  Ruling  on  Pleadings— Error: 

In  an  action  on  a  life  policy,  defendant  pleaded  generally 
that  insured's  representation  that  he  was  in  perfect  health  and 
safely  insurable  was  false,  in  that  insured  had  a  disease  of  the 
'  aorta.  Plaintift  invoked  a  ruling  that  the  defense  was  insuffi- 
cient for  failing  to  aver  the  particulars  wherein  insured  was 
not  safely  insurable,  and  thus  driving  defendant  to  more  specific 
averment.  During  the  trial  evidence  bearing  on  the  excluded 
defense  crept  into  the  case,  and  the  court  charged  that,  if  in- 
sured represented  that  he  had  no  reason  to  believe  himself  not 
to  be  in  perfect  health  and  safely  insurable,  and  the  Jury  should 
find  that  insured  knew  he  was  not  in  perfect  health  and  safely 
insurable,  they  must  render  a  verdict  for  the  defendant,  pro- 
vided that  misrepresentation  increased  the  risk.  Held,  That 
the  instruction  did  not  render  the  ruling  of  the  court  in  ex- 
cluding the  defense  harmless. 

[Judgrment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Empire  Life  Ins.  Co.  v.  Gee  (Ala.  S.  C.) : 

65  Soutiiern  Reporter  (June  10,  1911)  166. 

Policy — insurable  Interest — Wager  Contract: 

Two  years  after  taking  out  a  policy  on  his  own  life,  insured 
sold  it,  together  with  a  vested  interest  in  certain  property  in 
which  his  mother  had  a  life  estate,  to  the  defendant  company. 
Two  years  after  the  sale  insured  died  and  the  proceeds  were 
collected  by  defendant  Insured's  administrator  then  entered 
suit  to  recover  the  proceeds  from  defendant,  less  the  amount  of 
*premiums  paid  by  it  on  the  ground  that  defendant  had  no  insur- 
able interest  in  insured's  life.  Held,  That  a  creditor,  to  have  an 
insurable  interest  in  the  life  of  his  debtor,  must  show  that  at  the 
time  he  took  an  assignment  of  the  policy  there  was  a  valid 
existing  indebtedness,  in  which  event  the  relation  of  debtor  and 
creditor  would  clearly  exist.  There  being  no  such  showing 
here,  the  assignment  of  the  policy  was  a  wagering  contract  and 
was  invalid  except  as  to  the  premiums  advanced  by  the  as* 
signee. 

[Judgment   for   defendant   below.      Here    reversed    In    favor    of 
plaintiff.] 

Taussig    V.     United    Security    Life    Ins.     &    Trust    Co. 
(Pa.  S.  C): 

79  Atlantic  Reporter  (June  8.  1911)  810. 


Action  on  Policy — Non-Payment  of  Premium — Parol  Evidence: 

The  policy,  as  did  the  application,  stipulated  that  the  con- 
tract would  not  be  effective  until  the  actual  payment  of  the 
initial  premium.  At  the  time  of  the  delivery  of  the  policy  in- 
sured's notes  were  accepted  and  a  receipt  given,  which  pro- 
vided that  it,  together  with  the  policy,  should  be  void  if  the 

1911-12 


Digitized  by  VjOOQIC 


178  DIGEST  OF  INSURANCE  CASES.        [Vol.  XXIV 

notes  were  not  paid  at  maturity.  Held,  That  while  the  taking 
of  the  notes  doubtless  w£^ved  the  actual  payment  until  matur- 
ity of  the  notes,  yet  it  is  evidently  competent  to  show  by  parol 
that  said  notes  were  not  paid  at  maturity,  in  which  event  the 
policy  became,  according  to  the  contract,  absolutely  void. 

Policy — Contract — Statute : 

Sec.  4579  of  the  Code  of  Ala.  of  1907  provides  that  "no  life 
nor  any  other  insurance  company,  nor  any  agent  thereof,  shall 
make  any  contract  of  insurance,  or  agreement  as  to  policy  con- 
tract, other  than  is  plainly  expressed  in  the  policy  issued 
thereon."  An  application  was  attached  to  a  policy  stipulating 
that  the  application  was  a  part  thereof.  Heldf  That  the  two  in- 
struments constituted  but  one  contract,  and  it  necessarily  fol- 
lows that  whatever  appears  upon  either  is  a  part  of  the  policy 
of  insurance,  and  the  spirit  and  purpose  of  the  statute,  as  well 
as  its  letter,  is  complied  with  by  attaching  the  two  together  on 
the  same  paper  so  that  all  of  the  provisions  of  the  contract  are 
before  the  eyes  of  the  insured. 

[Judgrment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Satterfield  v.  Fidelity  Mut.  Life  Ins.  Co.  (Ala.  S.  C.) : 

B5  Southern  Reporter  (June  10,  1911)  200. 

Beneficiary — Vested  Interest: 

The  policy  was  payable  "to  the  beneficiary  of  the  insured 
last  designated  on  the  back  of  this  policy,  if  living."  Held, 
That  the  beneficiary  had  a  vested  interest  subject  to  the  rights 
of  the  insured  to  divest  such  right  by  surrender  of  the  policy. 

Same — Same — Bankruptcy : 

The  policy  was  payable  "to  the  beneficiary  of  the  insured 
last  designated  on  the  back  of  this  policy,  if  living."  Insured- 
died  four  days  after  the  beneficiary  filed  a  petition  in  bank- 
ruptcy, leaving  the  bankrupt  the  designated  beneficiary.  Held, 
That  the  interest  of  the  bankrupt  was  a  vested  transmissible 
interest  and  therefore  passed  to  the  trustee  in  bankruptcy  under 
Bankr.  Act  July  1,  1898,  c.  54,  Sec.  70a,  30  Stat.  565  (U.  S.  Comp. 
St.  1901,  p.  3451),  providing  that  the  trustee  is  vested  with  all 
property  which,  prior  to  the  filing  of  the  petition,  the  bankrupt 
could  have  transferred. 

[Ruling  of  referee  denying:  trustee's  claim  to  proceed  reversed.] 
In  re  Hogan  (U.  S.  D.  C,  Wis.) : 

186  Federal  Reporter  (June  15,  1911)  637. 

Action  on  Policy — Premiums — Pleadings: 

The  policies  gave  30  days  of  grace  within  which  premiums 
might  be  paid  after  the  dates  specified  for  their  payment.  The 
premiums  were  payable  July  8.  Insured  was  granted  an  exten- 
sion of  60  days  within  which  to  make  payment  No  tender  of 
premiums  was  made  until  October  5,  and  it  was  then  refused 
and  the  policies  forfeited  for  non-payment  of  premium.  In  an 
action  on  the  policies  it  was  alleged  that  the  60  days'  extension 
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began  at  the  end  of  the  days  of  grace,  to-wit:  August  8.  The 
company  denied  an  extension  to  October  8,  and  alleged  that  no 
extension  was  made  "for  any  other  period  of  time  except  a 
sixty-day  extension,  from  July  8,  1903."  It  was  contended  by 
plaintiff  that  this  averment  was  an  admission  that  the  extension 
of  60  days  should  be  supplemented  by  the  30  days  of  grace  and, 
as  so  supplemented,  would  carry  the  policy  until  October  8.  Eeld, 
That  the  allegation  did  not  constitute  an  admission  that  the 
sixty-day  extension  should  be  supplemented  by  the  30  days  of 
grace,  so  as  to  entitle  the  plaintiff  to  a  judgment  on  the  plead- 
ings. 

Same — Same — Forfeiture: 

In  an  action  on  certain  policies  the  company  set  up  non- 
payment of  premiums  in  defense.  The  plaintiff  contended  that 
this  constituted  no  defense  because  no  forfeiture  was  stipulated 
for  failure  to  pay  premiums.  By  the  terms  of  the  policies  the 
obligation  of  the  company  to  pay  was  upon  the  condition  that 
the  premiums  be  paid  in  advance.  Held,  That  the  fact  that  no 
express  provision  of  forfeiture  was  made  was  of  no  importance 
in  view  of  the  fact  that  the  company's  obligation  was  condi- 
tioned upon  the  payment  of  premiums  in  advance. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Jackson  v.  Mutual  Life  Ins.  Co.  of  N.  Y.  (U.  S.  C.  C.  A., 
8th  Cir.) : 

186  Fedecal  Reporter  (June  IB,  1911)  447. 

Rebate — Statute — Acceptance  of  Notes  in  Payment  of  Premium: 
The  Pennsylvania  Anti-Rebate  law,  Act  of  May  3,  1909,  Sec. 
1,  P.  L.  405,  provides,  inter  alia,  that  no  insurance  company  do- 
ing business  in  this  commonwealth,  or  any  agent  thereof,  shall 
allow  or  give,  directly  or  indirectly,  any  special  favor  or  advan- 
tage whatever,  or  any  valuable  consideration  or  inducement  to 
insurance,  nor  shall  such  company  make  or  permit  any  distinction 
or  discrimination  in  favor  of  individuals  or  between  insurants 
of  the  same  class,  nor  shall  any  such  company  or  agent  thereof 
make  any  contract  of  insurance  or  agreement  as  to  such  con- 
tract other  than  as  plainly  expressed  in  the  policy  issued 
thereon.  The  policy  provided:  "That  all  premiums  shall  be 
payable  in  advance.  The  failure  to  pay  any  of  the  first  three 
years'  premiums  or  instalments  thereof  shall  void  and  nullify 
this  contract  without  notice  to  the  insured  or  beneficiary  or 
any  action  on  the  part  of  this  company."  The  agent  accepted 
notes  in  payment  of  the  premium.  Held,  That  the  acceptance 
of  the  notes  was  an  inducement  or  discrimination  other  than 
expressed  in  the  policy  and  in  violation  of  the  rebate  law,  and 
their  payment  could  not  be  legally  enforced. 

[Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense 
dischar^red.] 

Ellis  V.  Anderson  (Phila.  Co.  C.  P.) : 

68  The  Legal  Intelligencer  (June  16,  1911)   380. 

Policy — Delivery — Necessity: 

Unless  expressly  made  so  by  the  contract  itself,  an  actual 
delivery  of  a  policy  of  insurance  to  the  insured  is  not  essential 
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to  the  validity  of  the  contract,  and  the  rule  under  such  circum- 
stances is  that  a  policy  becomes  binding  upon  the  insurer  when 
signed  and  forwarded  to  the  insurance  broker  to  whom  the  ap- 
plication for  insurance  was  made,  to  be  deliyered  to  the  insured. 
Where  an  application  is  made  for  insurance  there  is  no  liability 
imtil  the  application  is  accepted,  but  the  acceptance  and  issuing 
of  the  policy  complete  the  contract 

Action  on  Policy — Verdict — Special  Findings — Inconsistency: 

The  finding  of  the  jury  that  the  policy  had  not  been  deliv- 
ered to  the  insured  was  not  the  determination  of  any  ultimate 
fact,  or  of  a  fact  which  had  a  controlling  effect  upon  any  ulti- 
mate fact,  and  was  not  so  inconsistent  with  a  general  verdict 
in  favor  of  the  plaintiff  that  it  should  control  the  general  ver- 
dict, and  it  was  not  error  for  the  court  to  enter  judgment  in 
favor  of  the  plaintiff  on  the  verdict. 

Policy — Premium — Manner  of  Payment: 

It  is  not  necessary  to  the  taking  effect  of  a  policy  of  insur- 
ance that  the  premium  should  be  paid  in  cash.  It  can  be  paid 
by  the  giving  of  a  note,  or  otherwise,  if  the  parties  so  agree. 

Same — Same — ^Acceptance  of  Note — When  Constituting  Payment: 
The  policy  stipulated  that  "failure  to  pay  any  premium  or 
note,  or  interest  thereon,  when  due,  will  forfeit,  without  notice, 
the  policy  and  all  payments  thereon."  Held,  That  the  fact  that 
the  insured  executed  a  note  and  delivered  it  to  the  agent  for  the 
amount  of  the  first  year's  premium,  and  that  at  the  time  of  his 
death  he  was  in  default  in  the  payment  of  the  note,  would  not 
necessarily  invalidate  the  insurance,  notwithstanding  the  stipu- 
lation in  the  policy,  as  the  agent  may  have  taken  the  note  under 
such  circumstances  as  would  constitute  an  absolute  payment  of 
the  premium. 

Same — Same — Forfeiture — Special  Findings: 

The  policy  stipulated  that  failure  to  pay  any  premium  or 
premium  note  when  due  would  forfeit  the  policy  "excepting  as 
herein  provided."  The  jury  fdund  specially  that  Insured  exe- 
cuted and  delivered  to  the  agent  a  note  for  the  first  year's  pre- 
mium and  at  the  time  of  his  death  was  in  default  thereon.  The 
general  verdict  was  for  plaintiff.  Held,  That  the  special  find- 
ings did  not  show  a  forfeiture  of  the  policy,  there  being  no  find- 
ings as  to  what  the  exceptions  were. 

Action  on  Policy — Evidence — Representations  of  Clerk  of  Agent: 
One  Baker,  acting  as  clerk  of  the  defendant's  agent,  brought 
the  Insured  and  the  agent  together,  which  meeting  resulted  in 
the  making  of  the  application  for  insurance.  Baker  had  repre- 
sented to  insured  that  if  he  would  take  out  a  policy  the  agent, 
Jeffs,  would  lend  him  money  and  would  hold  the  policy  as  se- 
curity until  the  notes  given  for  the  money  loaned  should  be  paid. 
Baker's  testimony  was  objected  to  on  the  theory  that  Jeffs  was 
authorized  to  hire  such  sub-agents  only  as  were  approved  by  the 
company.  Held,  That  the  testimony  of  Baker  was  not  admis- 
sible upon  the  theory  that  he  was  acting  as  a  sub-agent  of  de- 
fendant and  could  therefore  bind  defendant  by  such  representa- 
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tions  as  he  should  make  in  securing  an  application  for  a  policy 
of  insurance.  Baker  did  not  act  as  the  sub-agent  of  defendant 
in  this  transaction.  He  did  not  secure  the  application  of  the 
deceased  for  the  policy  of  insurance.  He  acted  merely  as  the 
clerk  of  the  agent  Jeffs,  making  only  such  representations  to  the 
insured  as  he  was  authorized  by  Jeffs  to  make.  Acting  in  this 
capacity,  he  brought  the  deceased  and  Jeffs  together,  and  the 
application  for  the  policy  of  insurance  was  made  by  the  de- 
ceased, and,  when  the  policy  was  issued  and  delivered  to  Jeffs, 
it  was  held  by  him  in  accordance  with  the  arrangements  made 
with  insured  both  by  Jeffs  personally  and  through  the  witness 
Baker.  The  testimony  of  this  witness  was  admissible  in  order 
to  show  the  nature  of  the  contract  between  Jeffs  and  the  in- 
sured whereby  the  notes  were  given  to  Jeffs  and  the  policy  was 
held  by  him  for  Chance,  and  not  for  the  defendant,  instead  of 
being  delivered  into  the  manual  possession  of  the  insured. 

Same — Same — Admissions: 

A  letter  by  the  defendant  company  to  plaintiff's  attorney 
admitting  that  certain  notes  given  by  insured  to  defendant's 
agent  were  in  its  possession  was  competent  as  tending  to  throw 
light  upon  the  transaction  between  the  agent  and  the  insured, 
where  it  was  claimed  that  the  agent  had  retained  the  policy  as 
security  for  the  notes  executed  by  insured. 

Same — Same — Acceptance  of  Note  in  Payment  of  Premium: 

In  an  action  on  a  policy  where  the  defense  was  that  the 
policy  had  not  been  delivered  and  the  first  premium  had  not 
been  paid,  and  where  the  claim  of  the  plaintiff  was  that  the 
agent  had  accepted  insured's  notes  in  payment  and  had  re- 
tained the  policy  as  collateral  security  for  the  loan,  evidence 
that  defendant's  agent  was  engaged  in  the  business  of  loaning 
money  was  admissible,  notwithstanding  the  fact  that  it  was  not 
shown  that  defendant  was  connected  with  such  loan  business. 

Same — Instruction — Delivery: 

In  an  action  on  a  policy,  where  the  company  set  up  the  de- 
fense that  there  was  no  liability  because  the  policy  had  not  been 
delivered,  although  the  policy  did  not  provide  that  it  would  not 
become  operative  until  delivered  to  the  insured,  an  instruction 
that  if  defendant  sent  the  policy  to  its  agent  for  delivery  to  the 
insured,  and  while  it  was  still  in  the  agent's  hands  he  agreed 
with  the  insured  that  it  should  be  retained  by  him  as  security 
for  a  loan,  such  acts  amounted  to  a  delivery  of  the  policy,  and 
was  a  correct  statement  of  the  law. 

[Judgrment  for  plaintift  below.     Afflrmed  by  Appellate  Court. 
Hero  affirmed  ag^ainst  company.] 

Devlne  v.  Federal  Life  Ins.  Co.  (111.  S.  C.) : 

95  Northwestern  Reporter  (June  20.  1911),  174. 


Application — False  Representations — Forfeiture: 

Representations  by  an  applicant  for  life  Insurance  as  to  the 
state  of  her  health  and  as  to  consultation  with  physicians  within 
a  period  of  five  years  prior  to  the  application,  are  material,  and 
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where  they  are  false  and  are  known  to  be  false  by  the  applicant, 
there  can  be  no  recovery  on  the  policy. 

[Judgrment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Walsh  V.  John  Hancock  Mutual  Life  Ins.  Co.  (111.  App.>: 

42  National  Corporation  Reporter  (June  22, 1911)  656. 

Policy— Premiums — By  Whom   Payable — Necessity  of   Insurable 

Interest: 

A  life  insurance  policy  is  not  void  because  the  premiums 
have  been  paid  by  some  one  not  the  assured  or  beneficiary,  or 
by  one  having  no  insurable  interest  in  the  life  of  the  assured, 
whether  or  not  he  paid  them  in  the  belief  that  he  was  named 
as  beneficiary  or  that  he  could  collect  upon  it.  The  policy  is, 
notwithstanding,  binding  upon  the  insurance  company,  which 
must  pay  it  according  to  its  terms  on  the  death  of  the  assured. 

Same — Same — Non-Payment — Forfeiture: 

Plaintiff,  the  beneficiary  in  a  policy  on  the  life  of  her 
nephew,  paid  certain  premiums  to  one  Brophy,  her  agent.  Held, 
That  the  policy  having  lapsed  by  reason  of  the  failure  of  the 
agent  to  pay  the  premiums,  the  plaintiff  had  no  right  to  rescind 
and  recover  the  premiums  paid  prior  to  the  lapse. 

Agent— "Broker"— Definition : 

An  "insurance  broker"  is  ordinarily  one  who  is  engaged  in 
the  business  of  procuring  insurance  for  such  persons  as  apply 
to  him  for  that  service,  and  he  is  usually  the  agent  of  Insured; 
and  the  mere  fact  that  he  receives  a  commission  from  the  insur- 
ing company  for  placing  the  insurance  with  him  does  not  change 
his  character  as  agent  of  insured,  and  one  contracting  with  an 
agent  of  an  insurance  company  to  turn  over  surplus  business  to 
such  agent  is  a  mere  broker,  and  is  not  the  agent  of  the  com- 
pany. 

Same — Agreement  between  Agents  of  Different  Companies — Lia- 
bility of  Companies: 

Where  a  regular  agent  of  a  life  Insurance  company  turned 
over  surplus  business  to  the  soliciting  agent  of  another  insur- 
ance company  pursuant  to  an  agreement  between  the  two  agents, 
but  the  latter  company  did  not  hold  the  former  agent  out  as  its 
agent,  and  he  was  never  its  agent,  except,  possibly,  to  deliver  poli- 
cies intrusted  to  him  by  its  own  agent  for  delivery  to  persons  who 
had  applied  for  them  and  collecting  the  first  premiums,  it  was  not 
liable  for  misrepresentations  made  by  him  to  one  procuring  a 
policy. 

Action  to  Rescind — Laches — Estoppel: 

Plaintiff,  through  no  fault  of  the  defendant  company,  had 
been  induced  to  believe  that  she  was  named  as  beneficiary  in  a 
certain  policy,  and  had  paid  certain  premiums  on  such  policy. 
However,  at  least  a  year  before  insured's  death,  plaintiff  had 
actual  notice  from  her  agent  that  the  policy  did  not  name  her 
as  beneficiary,  and  further  notice  to  the  same  effect  more  than 
two  months  before  his  death  from  two  friends  who  read  the 
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policy.  Heldt  That  by  waiting  until  after  the  death  of  the  in- 
sured it  was  too  late  for  her  to  rescind  and  recover  the  pre- 
miums paid  on  the  policy. 

Same — Same — Same : 

Rescission  for  fraud  or  mistake  is  a  purely  equitable  right, 
and  it  is  well  settled  that  it  must  be  exercised  with  great  prompt- 
ness after  discovery  of  the  truth,  and  that  it  can  only  be  exer- 
cised when  the  other  party  can  be  placed  in  statu  quo.  If, 
while  one  delays  after  having  knowledge  of  the  facts,  the  posi- 
tion of  the  other  party  has  altered  as  by  the  death  of  some  per- 
son concerned  in  the  matter  or  by  loss  of  evidence,  the  right  to 
r^cind  is  lost 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 

Monast  v.  Manhattan  Life  Ins.  Co.  (R.  I.  S.  C.) : 

79  Atlantic  Reporter  (June  22.  1911)  932.* 

Policy — Assignment — Insurable  Interest: 

A  policy  was  issued  for  the  benefit  of  a  firm  which  had  ex- 
tended credit  to  insured.  Within  a  few  days  thereafter  the 
policy  was  assigned  to  such  firm,  and  all  of  the  premiums  were 
paid  by  it  as  they  became  due.  Insured  was  indebted  to  his 
assignee  In  the  sum  of  $536  at  the  time  of  the  assignment  and 
at  his  death  to  the  extent  of  $1,029.  Held,  That  the  assignees 
had  an  insurable  interest  in  insured's  life,  and  so  far  as  their 
rights  were  concerned  it  was  immaterial  whether  the  policy  was 
originally  issued  to  them  or  subsequently  assigned  to  them. 

Same — Same — Validity: 

An  assignment  of  a  policy  of  life  insurance,  where  a  bona 
fide  business  transaction  and  not  a  mere  device  to  cover  a  gam- 
ing contract,  is  valid. 

Same — Same— -Construction: 

The  contract  by  which  the  policy  was  assigned  provided: 
''It  is  understood  and  agreed  that  the  transfer  is  not  made  for 
the  purpose  of  securing  any  indebtedness  or  as  collateral  se- 
curity." Held,  That  in  view  of  the  consideration  for  the  assign- 
ment of  "one  dollar  and  the  premiums  now  due,  and  other  valu- 
able considerations  and  a  full  line  of  credit  to  be  given"  the 
insured,  the  provision  that  the  assignment  was  not  as  collateral 
meant  that  the  assignees  were  to  receive  the  whole  of  the  pro- 
ceeds to  their  own  use. 

Same— Same — Validity — Measure  of  Recovery: 

A  creditor  who,  in  pursuance  of  a  bona  fide  effort  to  secure 
the  payment  of  his  debt,  insures  the  life  of  the  debtor  and  takes 
the  policy  in  his  own  name  or  for  his  own  benefit,  is  entitled  to 
the  proceeds  of  the  entire  policy. 

Same — Same — Same : 

The  assignment  of  a  policy  of  insurance,  valid  at  its  incep- 
tion, would  be  legal,  whether  to  a  person  having  or  not  having  an 
insurable  interest  in  the  life  of  the  Insured.    A  policy  of  insurance. 
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like  any  other  chose  in  action,  can  be  assigned  to  a  creditor  ab- 
solutely or  In  payment  of  his  own  debt. 

[Decree  In  favor  of  assignee  below.     Here  affirmed  in  favor  of 
assignee.]  * 

Fitzgerald    et    al.    v.    Rawlings    Implement    Co.    et    al. 
(Ind.  C.  A.): 

79  Atlantic  Reporter  (June  22,  1911)  915. 

Action  on  Policy — Breach  of  Warranty — Prima  Facie  Case — Bur- 
den of  Proof: 

Tbe  company  set  up  In  defense  of  its  liability  that  insured 
had  made  false  warranties  in  his  application  concerning  treat- 
ments received  by  him  prior  to  the  making  of  the  application, 
and  furnished  proof  of  its  defense,  which  proof  was  not  disputed. 
Held,  That  the  company  had  made  a  prima  facie  showing  of 
breach  of  warranty,  imposing  a  duty  on  the  plaintiff  of  showing 
that  the  treatments  received  by  the  Insured  were  for  ailments 
which  did  not  tend  to  seriously  weaken  or  undermine  his  health. 

[Judgrment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Bullock  V.  Mutual  Life  Ins.  Co.  of  N.  Y.  (Mich.  S.  C.) : 

131  Northwestern  Reporter   (June  23,   1911)   574. 

Action  on  Policy — Sufficiency  of  Answer — Waiver: 

The  policy  contained  a  provision  that,  if  after  being  in  force 
for  three  full  years  it  should  lapse  or  become  forfeited  for  the 
non-payment  of  any  premium,  it  might  be  surrendered  for  a 
non-participating  paid-up  life  policy,  or,  if  not  surrendered  for 
a  paid-up  life  policy,  the  company  would  write  in  lieu  of  such 
policy,  and  without  any  action  on  the  part  of  the  insured,  a  non- 
participating  paid-up  term  policy  for  the  full  amount  insured 
thereby,  and  to  continue  in  force  for  the  term  indicated  by 
another  table  described  as  a  table  of  extended  insurance.  The 
premiums  were  paid  for  eight  years  and  under  the  table  of  ex- 
tended insurance  the  liability  of  the  company  extended  beyond 
the  time  of  insured's  death.  Held,  That  although  the  technical 
objection  might  have  been  made  that  this  action  is  not  brought 
upon  the  non-participating  paid-up  term  policy,  but  upon  the 
original  policy  which  had  become  forfeited,  the  allegation  in 
the  answer  that  a  non-participating  paid-up  term  policy  had  been 
issued  amounted  to  a  waiver  of  the  objection. 

Policy — Extended  Insurance — Loan  Agreement: 

The  defendant  pleaded  that  insured  had  borrowed  $54  on 
security  of  his  policy,  and  that  he  and  his  beneficiary  executed 
in  connection  therewith  a  loan  certificate,  and  that,  by  the  terms 
of  such  certificate,  the  provisions  of  the  policy  with  reference 
to  extended  insurance  were  thereby  modified,  so  that  by  reason 
of  the  loan  the  policy  expired  before  insured's  death.  Held* 
That  the  agreement  in  the  policy  as  to  the  loan  was  that  it 
should  be  in  accordance  with  the  terms  of  the  company's  loan 
certificate.  Defendant  did  not  contract  to  make  a  loan  upon 
any  other  terms,  consequently,  the  period  of  extended  insur- 
ance, as  stipulated  in  the  policy,  was  modified  by  the  loan 
agreement. 
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Same — Same — Same : 

Where  a  policy  provided  that  the  tables,  both  as  to  the 
amount  to  be  loaned  and  the  period  of  extended  insurance, 
applied  to  the  original  sum  insured  only,  and  that,  if  the  sum 
insured  is  increased  by  dividends  or  otherwise,  the  benefits  will 
be  increased,  but  any  indebtedness  placed  on  the  policy  will 
operate  to  reduce  the  benefits,  which  were  as  to  the  amount 
of  the  loan  and  as  to  the  extended  period  of  insurance,  it 
amounted  to  an  agreement  that,  in  case  of  a  loan  on  the  policy, 
these  benefits  would  be  reduced. 

Same — Same— Same : 

The  loan  certificate  provided  for  an  assignment  of  the  policy, 
and  among  other  things  provided  that,  if  the  policy  should  lapse 
or  become  forfeited  in  any  manner,  the  amount  of  the  said 
loan  should  operate  "to  reduce  the  term  of  extended  insurance 
guaranteed  by  the  terms  of  said  policy,  in  a<K;ordance  with 
the  rules  of  the  company."  Held,  That  it  was  clearly  within  the 
contemplation  of  the  parties  that  the  loan  agreement  should 
become  a  part  of  the  insurance  contract,  and  that  there  was 
justice  in  such  an  agreement,  for  the  reason  that  when  a  loan 
was  made  the  value  of  the  policy  was  thereby  reduced,  and  the 
company  could  not  therefore  carry  the  risk  for  as  long  an 
extended  period  as  if  it  had  advanced  no  money  thereupon. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Perry  v.  Prudential  Ins.  Co.  (N.  Y.  S.  C,  App.  Div.): 

129  New  York  Supplement   (June  26,  1911)   751. 


Action    by    Assignee — Surrender   Value    of    Pledged    Policies — 
Defenses: 

The  plaintiff  asks  to  have  the  cash  surrender  value  of  certain 
policies  of  life  insurance  not  yet  matured,  applied  In  payment 
of  the  indebtedness  of  the  defendant,  who  is  the  insured.  That 
right  to  relief  is  rested  on  the  ground,  that  the  assignments  of 
the  policies  to  the  original  creditor,  to  whose  rights  the  plalntifT 
has  succeeded,  having  been  given  as  security  for  the  debt  of  the 
insured,-  and  in  which  his  wife,  who  at  that  time  was  the  assured, 
joined,  entitles  the  plalntlfF  to  a  decree,  that  the  policies  which 
never  were  delivered  to  the  assignee  should  be  surrendered  to 
the  company,  and  their  value  paid  to  him.  Held,  That,  if 
pleaded,  it  would  be  a  sufficient  defense  that  the  policies  on  their 
face  contained  no  provision  for  the  payment  of  any  amounts 
until  the  death  of  the  Insured,  the  complaint  not  alleging  that 
by  force  of  some  statute  of  the  State  of  New  Jersey,  the  com- 
pany's domicile,  the  policies  were  given  a  cash  surrender  value. 

Policy — Place  of  Contract — Assignment: 

The  validity  and  effect  of  assignments  of  policies  issued 
by  a  foreign  company,  which  assignments  were  made  and 
executed  in  Massachusetts  by  and  between  parties  residing 
therein,  are  governed  by  the  law  of  the  latter  State,  as  modified 
by  the  policies. 
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Same — Same: 

Insurance  policies,  issued  by  a  foreign  company  are  to  be 
construed  by  the  laws  of  the  State  where  the  insurance  was 
applied  for,  the  premium  paid,  the  policies  delivered,  assured 
and  insured  resided  and  the  company  did  business,  though  at 
maturity  the  insurance  money  was  to  be  paid  at  the  home 
ofllce. 
Same — Assignment — Vested  Right: 

Under  a  life  policy  payable  to  insured's  wife,  or,  in  case  of 
her  death  before  his,  to  their  children,  and  reserving  no  right 
to  him  to  change  the  beneficiary,  or  to  surrender  the  policy,  at 
his  option,  for  its  value  in  cash,  he  has  no  pecuniary  interest 
therein  which  he  can  assign. 

Same — Same— Same : 

The  intereait  of  the  wife  of  insured,  under  the  provision  of 
the  policy  on  his  life  that  the  insurance  money  shall  be  paid 
to  her  if  she  survives  him,  passes  under  her  assignment  of 
the  policy. 

Same — Same— Same : 

Under  a  life  policy  providing  for  payment  of  the  insurance 
money  to  insured's  wife  or  her  assigns  within  ninety  days  after 
notice  and  proof  of  death  of  insured,  and  in  case  of  the  death 
of  said  assured  before  the  death  of  insured  then  the  money  to 
be  payable  to  their  children,  the  right  of  the  children,  the  wife 
having  died  before  insured,  was  not  defeated  by  her  prior 
assignment  of  the  policy,  in  which  they  did  not  Join. 

[Judgment  for  defendants  below.     Here  affirmed  In  favor  of  de- 
fendants.] 

Wilde  V.  Wilde  et  al.  (Mass.  S.  J.  C.) : 

95  Northwestern  Reporter   (June  27,  1911)   295. 

Application — Acceptance — Condition  Precedent: 

An  application  to  be  ''insured'  as  the  word  signifies  is  no 
more  than  a  proposition  to  the  Insurance  company,  and  neces- 
sarily it  must  be  first  accepted  before  there  can  be  a  meeting 
of  minds  so  as  to  form  a  binding  contract;  and  where  the  appli- 
cation states  the  time  and  manner  for  the  proposition  to  ripen 
into  a  complete  contract,  those  conditions  must  transpire  before 
the  contract  takes  effect. 

Policy — Completion  of  Contract — Authority  of  Agent: 

Agents    soliciting    life   insurance    and    collecting   the    first 

premium  thereon  are  not  authorized  to  conclude  contracts  of 

Insurance. 

Same — Same — Condition    Precedent: 

Delivery  of  the  policy  during  the  life  of  the  assured  is  a 

"condition  precedent  in  order  to  complete"  the  contract. 

Application — Acceptance  While  in  Good   Health — Waiver: 

A  provision  in  an  application  for  a  policy  of  life  Insurance 
that  there  shall  be  no  binding  contract  unless  the  application  is 
received  and  accepted  at  the  home  ofllce  of  the  company  and 
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approved  by  the  medical  director,  and  the  policy  delivered  to  the 

applicant   during   his   lifetime,    and    while   in   good   health,   is 

waived  where  the  company,  after  the  death  of  applicant  and 

with    knowledge    of    such    death,    accepts    from    its    agent    the 

premium  collected  by  such  agent  from  insured  during  his  lifetime. 

[Judgment  for  plaintiff  below.    Here  aflflrmed  against  company.] 

Rhodus  V.  Kansas  City  Life  Ins.  Co.  (Kansas  City  C.  A.) : 

137  Southwestern  Reporter   (June  28,  1911)   907. 

Policy — Extended  I nsurance — I ndebtedness : 

A  provision  in  a  policy  of  life  insurance  that  "any  indebt- 
edness to  the  company  will  be  deducted  in  any  settlement  of  this 
policy  or  of  any  benefit  thereunder"  will  not  authorize  the 
company  to  deduct  from  the  face  of  the  policy  an  indebtedness 
of  the  deceased  to  the  company,  incurred  in  the  course  of  his 
employment  as  its  agent 

Debtor  and  Creditor — Accord  and  Satisfaction: 

Where  a  party  entertaining  an  honest  belief  that  he  is 
indebted  in  a  smaller  amount  than  is  claimed  by  his  creditor, 
offers  to  pay  such  smaller  sum,  on  condition  that  it  must  be 
taken,  if  at  all,  in  full  satisfaction  of  the  claim  in  dispute,  and 
the  creditor  receives  and  receipts  for  the  money,  he  takes  it 
subject  to  the  condition  attached  to  it,  and  it  will  operate 
as  an  accord  and  satisfaction,  but  in  order  to  have  this  effect 
it  is  necessary  that  the  money  should  be  offered  in  such  a 
manner  or  accompanied  by  such  acts  or  declarations  as  amount 
to  a  condition  that,  if  the  party  to  whom  it  is  offered  takes  it, 
he  does  so  in  satisfaction  of  his  demand. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Anson  v.  New  York  Life  Ins.  Co.  (111.  App.) : 

42    National   Corporation   Reporter    (June    29,    1911)  " 
688. 

Policy — Beneficiary — Vested    Rights — Surrender   by    Insured: 

All  the  benefits  provided  for  in  a  policy  of  insurance,  except 
such  as  are  reserved  to  the  insured  in  the  policy,  belong  to 
the  beneficiaries  named  therein,  and  their  rights  can  not  be 
impaired  by  a  surrender  of  the  policy  by  the  insured,  there 
being  no  such  right  reserved. 

Same — Same — Same — Same: 

The  defendant  contended  that  since  the  policy  was  payable 
at  the  insured's  death  to  "his  children,  equally,  or  their  execu- 
tors, administrators  or  assigns,"  the  interests  of  the  several 
children  were  so  contingent  and  uncertain  that  no  rights  could 
vest  in  them  until  the  death  of  the  insured,  and  consequently 
he  had  the  power  to  surrender  the  policy  to  the  company.  Held, 
That  there  was  no  such  uncertainty  as  would  empower  the 
insured  to  surrender  the  policy. 

Same — Same — Surrender: 

A  beneficiary  under  a  life  policy,  being  of  full  age,  is  bound 
by  its  surrender,  in  which  he  joins. 
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Sam« — Same — Same — Authority  of  Natural   Guardian: 

The  fact  that  a  father  is  the  natural  guardian  of  his  infant 
children  would  not  validate  a  surrender  by  him  of  a  policy 
payable  to  them. 

Same — Acceptance: 

The  act  of  a  father  accepting  delivery  of  a  policy  on  his 
life  payable  to  his  children  constituted  an  acceptance  by  the 
children,  and  in  retaining  it  he  made  himself  a  naked  depository, 
without  interest,  for  those  entitled  to  its  possession. 

Same — Surrender  by   Natural   Guardian  of   Infant  Beneficiary: 

Insured,  without  the  acquiescence  or  consent  of  such  bene- 
ficiaries, and  entirely  on  his  own  motion,  signed  their  names 
by  him  as  parent  and  guardian  to  the  policy,  when  as  natural 
guardian  he  had  no  right  to  or  power  over  the  policy,  and  sur- 
rendered it  to  the  insurer,  receiving  all  of  the  consideration 
therefor  to  himself.  Heldf  That  his  act  in  surrendering  the 
policy  was  not  an  act  of  the  infant  beneficiaries  themselves  for 
a  consideration  moving  to  them  so  as  to  be  binding  on  them 
unless  affirmed  within  a  reasonable  time  after  reaching  their 
majority. 

Same — Same — Validity: 

In  accepting  a  surrender  of  a  policy  payable  to  infant  bene- 
ficiaries by  the  insured,  their  father  and  natural  guardian,  the 
company  was  bound  at  its  peril  to  know  the  extent  of  the 
authority  of  the  father  as  natural  guardian. 

Same — Same — Ratification : 

The  infant  beneficiaries  of  a  life  policy  not  having  been 
bound  to  disaffirm  the  void  surrender  of  the  policy  by  their 
father,  the  insured,  their  failure  to  do  so  and  to  demand  the 
policy  within  a  reasonable  time  after  coming  of  full  age  was  not 
a  ratification  of  the  surrender. 

[Judgment  for  two  of  plaintiffs  for  two-thirds  of  face  of  policy 
below.     Here  affirmed  against  company.] 

Ferguson  v.  Phoenix  Mut.  Life  Ins.  Co.  (Vt.  S.  C.) : 

79  Atlantic  Reporter  (June  29,  1911)   997. 

Policy — Good    Health   at   Inception   of  Contract — Condition   Pre- 
cedent: 

The  policy  contains  the  provision  "that  no  obligation  is 
assumed  by  the  company  prior  to  the  date  hereof,  nor  unless 
on  said  date  the  insured  is  alive  and  in  sound  health,"  and 
provides  that  it  shall  be  void  "if  the  insured  before  its  date 
has  been  rejected  for  insurance  by  this  or  any  other  company, 
or  has  been  attended  by  a  physician  for  any  serious  disease  or 
complaint,  or  has  had  before  said  date  any  pulmonary  disease," 
and  etc.  Held,  That  the  provisions  of  the  policy  relating  to  tho 
health  of  the  insured  at  the  date  of  the  policy  and  her  prior 
freedom  from  the  diseases  named  were  conditions  preceder«t 
and  the  company  could  escape  liability  by  showing  that  insured 
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was  not  in  good  health  at  the  time  of  the  issuance  of  the  policy 
or  that  she  had  previously  suffered  from  the  prescribed 
diseases. 

Same — Same^lncontef table  Clause: 

The  policy  contains  the  provision  "that  no  obligation  is 
assumed  by  the  company  prior  to  the  date  hereof,  nor  unless  on 
said  date  the  insured  is  alive  and  in  sound  health,"  and  pro- 
vided that  it  should  be  "incontestable  after  two  years  except 
for  fraud  or  misstatement  of  age/'  HeM,  That  the  incontestable 
clause  was  ''inconsistent  with  the  contention  that  the  policy 
had  never  taken  effect,  and  constituted  a  partial  waiver  of  the 
other  provisions.  After  two  years  from  the  date  of  the  policy 
it  is  incontestable  except  for  fraud,  the  provision  in  the  incon- 
testable clause  relating  to  misstatement  of  age  being  inconsist- 
ent with  and  controlled  by  the  other  provision  in  reference  to 
the  same  subject.  The  policy  was,  therefore,  in  force  from  its 
date  and  voidable  for  two  years  upon  any  of  the  grounds  reserved 
therein,  but  not  thereafter,  except  for  fraud. 

Same— Proofs  of  Death — Evidence — Question  for  Jury: 

The  policy  required  that  proofs  of  death  should  be  made 
upon  blanks  furnished  by  the  company,  and  provided  that  the 
statements  made  therein  should  be  evidence  of  the  facts  stated 
therein  in  favor  of,  but  not  against  it.  It  appeared  from  the 
proofs  of  death  of  the  insured  filed  by  the  beneficiary  upon 
blanks  furnished  by  the  company  that  insured  suffered  with 
tuberculosis,  one  of  the  prescribed  diseases,  from  a  period  prior 
to  the  date  of  the  policy,  but  there  was  evidence  by  medical 
witnesses  and  others  as  to  the  condition  of  insured  at  the  date 
of  the  policy,  that  they  were  not  sure  she  had  tuberculosis  until 
some  months  after  that  date,  and  that  it  was  extremely  difficult 
to  detect  the  disease  in  its  incipiency.  Held,  That  although  the 
proofs  of  death  were  prima  facie  evidence  against  plaintiff 
under  the  provisions  of  the  policy,  the  other  evidence  was  such 
as  to  require  submission  to  the  jury  of  the  question  whether 
insured  was  afflicted  with  the  disease  at  the  date  of  the  policy, 
^nd  it  was  error  to  direct  a  virdict  for  defendant. 

[Judgrment    for   company   below.      Here   reversed   against   com- 
pany.] 

Healy  v.  Metropolitan  Life  Ins.  Co.-  (Dist.  Col.  S.  C.) : 

39  Washington  Law  Reporter  (June  80,  1911)   406. 

Settlement     of     Life     Policies — Stamp     Duty — Construction     of 

Statute: 

By  a  settlement  made  in  1892  by  a  father,  son  and  grandson, 
certain  policies  of  insurance  on  the  life  of  the  grandson  and  all 
the  moneys  to  become  payable  thereunder  were  assigned  to  trus- 
tees to  hold  the  same  for  such  uses  as  the  settlers  should  jointly 
appoint,  and  in  default  of  appointment,  to  the  use  of  the  father 
for  life,  with  remainder  to  the  son  and  grandson  successively  for 
their  respective  lives.  This  indenture  contained  covenants  for 
keeping  up  the  policies  and  was  duly  stamped.  By  an  indenture 
dated  December  19,  1S94,  the  settlers  declared  and  appointed 
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that  for  the  purposes  of  the  policy  settlement  of  1892,  the  trusts 
of  the  indenture  of  1894  should  be  the  trusts  on  which  the  policy 
money  should  be  held,  save  that  the  father  should  thenceforth 
have  no  interest  therein.  The  indenture  of  1894  provided  that 
all  moneys  to  become  payable  under  the  policy  should  be  for 
such  uses  as  the  son  and  grandson  should  jointly  appoint,  and 
in  default  of  the  appointment,  to  the  use  of  the  son  for  life,  but 
such  indenture  contained  no  provision  for  keeping  up  the  poli- 
cies, but  the  covenants  for  payment  of  premiums  in  the  policy 
settlement  of  1892  remained  applicable.  Held,  That  when  money 
which  might  become  payable  upon  the  policies  was  settled  by 
the  indenture  of  1894,  within  the  meaning  of  Sec.  104  of  the 
Stamp  Act  1891,  and  that  the  indenture  was  therefore  charge- 
able with  stamp  duty;  but  that  as  no  provision  was  made  in  the 
indenture  for  keeping  up  the  policies,  Sub.-Sec.  2  (A)  of  Sec.  104 
applied  and  the  duty  was  chargeable  only  to  the  value  of  the 
policies  at  the  date  of  the  indenture. 

[Judgment  in  accordance  with  opinion.] 

Duke  of  Northumberland  v.  Commissioners  of  Inland  Reve- 
nue (Case  stated  by  Commissioners  of  Inland 
Revenue) : 

[1911]   2  King's  Bench   (Law  Reports.  July  1,   1911) 
343. 


Death — Presumption — Disappearance: 

The  law  presumes  that  a  person  who  has  left  his  home  and 
has  not  been  heard  from  for  seven  years  has  died,  yet  the 
presumption  of  death  in  such  cases  only  arises  at  the  end  of 
seven  years;  that  is  to  say.  that  the  presumption  of  law  of 
death  does  not  arise  until  the  expiration  of  seven  years.  But 
there  is  no  presumption  of  the  law  as  to  the  particular  time 
of  death  within  the  seven  years,  nor  does  the  law  raise  any 
presumption  that  the  party  who  has  so  left  the  State  has  con- 
tinued to  live,  or  that  he  is  living  at  any  particular  time  during 
the  seven  years;  but  the  burden  is  on  the  party  asserting  such 
a  claim  to  prove  it  by  testimony  satisfactory  to  the  jury. 

Policy — "Satisfactory"  Proofs  of  Loss — Question  for  Court: 

The  policy  stipulated  that  "satisfactory  proofs"  should  be 
furnished  of  the  death  of  insured.  Held,  That  the  duty  of 
determining  in  the  first  instance,  whether  proofs  are  satisfactory, 
is  for  the  court. 

Same — Same — Construction : 

The  policy  required  that  "satisfactory  proofs"  be  made  of 
insured's  death.  Held,  That  where  preliminary  proofs  are  such 
as,  when  standing  alone  and  without  further  proof,  would  be 
sufficient  to  support  a  verdict  of  a  jury  in  favor  of  the  plaintiff, 
they  should  be  held  to  be  satisfactory  proofs. 

Same — Same — Probative  Value — When  Determined: 

In  determining  the  probative  value  of  statements  made  in 
proofs  of  loss,  showing  that  insured  had  disappeared  on  March 
10,  1902,  where  such  proofs  were  made  on  April  22,  1903,  and  suit 
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on  the  policy  entered  in  August,  1903,  such  statements  must  be 
considered  as  of  the  time  the  proofs  were  made,  and  certainly 
not  later  than  the  filing  of  the  suit. 

Same — Same^Disappearance  of  Insured: 

Proofs  of  loss,  sufficient  to  entitle  the  beneficiary  of  a 
life  policy  to  recover  on  the  theory  that  the  insured,  having  dis- 
appeared, was  dead,  should  show  that  insured  was  dead,  and 
that  his  death  occurred  during  the  life  of  the  policy. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Security  Bank  of  Richmond  v.  Equitable  Life  Assur.  Soc. 
(Va.  S.  C.  A.): 

71  Southeastern  Reporter  (July  8,  1911)  647. 

Disappearance — Presumption  §8  to  Death — Statute: 

Sec.  6340,  Rev.  St.  Mo.  1909,  provides  that,  "if  any  person 
who  shall  have  resided  in  this  State  go  from  and  do  not  return 
to  this  State  for  seven  successive  years  he  shall  be  presumed 
to  be  dead  in  any  case  wherein  his  death  shall  come  in  ques- 
tion unless  proof  be  made  that  he  was  alive  within  that  time." 
Held,  That  proof  that  plaintiff's  husband,  who  having  lived  in 
St.  Louis,  left  more  than  seven  years  before  suit  on  an  insurance 
policy,  with  the  statement  that  he  was  "going  West,"  and  that, 
after  diligent  search,  his  whereabouts  had  not  been  discovered, 
was  insufficient  to  raise  the  presumption  of  death,  there  being 
no  proof  that  he  ever  left  the  State  of  Missouri  or  that  he  was 
ever  seen  outside  of  that  State  after  leaving  home. 

[Judgrment  for  plaintiff  below.     Here  reversed  fn  favor  of  com- 
pany.] 

Carter  v.  Metropolitan  Life  Ins.  Co.  (St.  Louis  C.  A.) : 

138  Southwestern  Reporter  (July  12,  1911)  49. 


Action  on  Policy — Suicide — Burden  of  Proof: 

The  burden  is  upon  an  insurance  company  to  prove  by  a 
preponderance  of  the  evidence  a  controverted  defense  that  the 
deceased  came  to  his  death  from  poison  self-administered. 

Same — Same^Same: 

The  defense  of  suicide  is  not  established  unless  the  evidence 
so  clearly  and  unmistakably  points  to  the  conclusion  of  suicide 
as  to  exclude  all  reasonable  probability  of  death  by  accident  or 
from  natural  causes. 

Same — Same — Insufficient  Proof: 

Insured  was  a  dentist.  He  was  married  and  devoted  to  his 
wife.  Evidence  was  introduced,  however,  that  the  sherift  of  the 
county  in  which  insured  lived  called  upon  him  the  morning  of 
his  death  and  told  him,  at  the  request  of  the  father  of  a  young 
lady,  that  he  ought  to  leave  the  woman  alone,  but  that  insured 
had  said  that  the  thing  had  gone  too  far  and  that  he  was  going 
to  marry  the  woman  as  soon  as  he  could  divorce  his  wife.  About 
noontime  of  the  day  of  his  death  insured  bought  a  bottle  of  cya- 
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nide  of  potassium,  telling  the  druggist  at  the  time  that  he  was 
going  to  put  it  "in  his  plating  bath."  He  was  found  dead  about 
2  o'clock  in  his  office,  lying  on  a  couch,  with  his  shoes  off.  His 
body  did  not  show  any  of  the  effects  of  cyanide  poisoning.  About 
eighteen  inches  from  his  couch  was  a  glass  containing  a  white 
substance,  but  no  tests  were  made  to  ascertain  what  it  was. 
There  was  no  direct  proof  that  insured's  death  was  unnatural. 
Held,  That  the  evidence  was  insufficient  to  sustain  the  jury's 
verdict  that  insured  had  not  committed  suicide. 

Same — Same — Evidences: 

The  verdict  of  a  coroner's  jury  that  a  person  upon  whose 
remains  an  inquest  was  held  died  as  the  result  of  poison  self- 
administered  is  not  competent  evidence  to  prove  that  fact  in  an 
action  to  recover  upon  a  policy  of  insurance  upon  the  life  of  the 
deceased. 

[Judgment  for  plaintiff  below.  •Here  affirmed  against  company.] 
Walden  v.  Bankers  Life  Assn.  (Neb.  S.  C.) : 

131  Northwestern  Reporter   (July  14,   1911)    962. 

Policy — Measure  of  Recovery — Burden  of  Proof: 

Where  a  policy  of  life  insurance  provides  that  the  insured 
shall  belong  to  a  named  division  of  policyholders,  and  the  insur- 
ance company  therein  promises,  within  a  designated  time  after 
the  death  of  the  insured,  to  pay  to  the  beneficiary,  "out  of  the 
mortuary  fund  on  hand  in  the  division  to  which  the  member  be- 
longs, an  amount  not  exceeding  (a  iiamed  sum),  or  the  full 
amount  raised  by  one  mortuary  assessment  upon  all  members  in 
good  standing  in  said  division  at  the  time  of  the  assured's  death, 
not  in  excess  of  said  sum,"  after  the  designated  time  has  elapsed 
the  beneficiary  may  maintain  an  action  at  law  against  the  com- 
pany upon  the  policy.  Prima  facie  the  beneficiary  is  entitled  to 
recover  the  amount  stipulated  in  the  policy,  but  the  insurance 
company  may  show  in  defense  that  it  has  made  an  assessment 
on  all  the  members  in  good  standing  in  the  division  involved  and 
has  not  raised  the  amount  stated,  and  thus  diminish  the  recov- 
ery to  the  amount  actually  realized.  The  burden  of  showing  how 
many  members  there  are  in  the  division  and  whether  the  assess- 
ment regularly  made  would  or  would  not  have  produced  the 
amount  named  in  the  policy,  is  upon  the  insurance  coippany. 

Same — Assessments — Illegal  Forfeiture — Tender: 

Though  a  policy  of  insurance  may  provide  for  the  payment 
of  assessments  and  semi-annual  dues,  and  may  stipulate  that 
"failure  to  pay  semi-annual  dues  or  assessments,  when  due,  ren- 
ders this  policy  null  and  void,"  still  if,  at  a  time  when  the  pol- 
icy is  legally  in  force,  the  company  declines  a  tender  of  the  as- 
sessments or  dues,  on  the  ground  that  the  insured  is  not  a  policy- 
holder, and  notifies  the  insured  and  the  beneficiary  that  It  re- 
gards the  policy  as  no  longer  of  force  and  effect,  it  is  not  incum- 
bent upon  the  insured  or  the  beneficiary  to  continue  to  tender 
the  dues  or  assessments.  The  notification  in  advance  that  the 
dues  or  assessments  will  not  be  accepted  waives  the  tender  of 
them. 
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Same — Contract — Statute — Warranties — Fraud: 

Under  the  act  of  August  17,  1906  (Acts  Ga.  190B,  p.  107),  the 
application  on  which  an  insurance  policy  is  based  is  not  to  be 
considered  as  part  of  the  policy  or  contract  between  the  parties, 
unless  a  copy  thereof  is  attached  to  or  accompanies  the  policy. 
Statements  made  in  the  application  are  not  to  be  treated  as  war- 
ranties or  covenants,  on  account  of  the  failure  or  falsity  of  which 
the  policy  may  be  avoided,  unless  a  copy  of  the  application  is 
attached  to  the  policy  or  accompanies  it,  though  representations 
contained  in  the  application,  if  fraudulently  made,  may  give  to 
the  insurance  company  the  right  to  avoid  the  policy. 

Action  on   Poilcy — Fraud — Pleading: 

Although  in  the  proof  at  the  trial  it  may  be  shown  that  one 
of  the  representations  made  in  the  application  upon  which  the 
policy  was  issued,  but  which  did  not  accompany  the  policy,  was 
untrue,  still,  if  the  company  desired  to  avoid  the  policy  on  ac- 
count, of  this  misrepresentation  as  an  act  of  fraud,  it  was  incum- 
bent upon  it  to  plead  the  matter  specifically,  and  in  the  absence 
of  such  a  plea  it  cannot  take  advantage  of  the  particular  misrep- 
resentation. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Southern  Life  Ins.  Co.  v.  Logan  (Ga.  C.  A.): 

71   Southeastern  Reporter    (July  15,  1911)    742. 

Policy — Premium — Payment  by  Agent: 

The  local  agent  of  the  company,  who  took  the  application, 
took  a  negotiable  promissory  note  payable  to  himself  individ- 
ually, which  he  subsequently  negotiated  for  the  initial  premium, 
and  sent  to  the  general  agents — and  they  to  the  company— the 
amount  of  said  initial  premium,  less  his  commissions,  which  was 
duly  placed  to  his  credit,  and  that  the  policy  was  issued  and  de- 
livered. Neither  the  general  agents  nor  the  ofllcials  of  the  com- 
pany had  any  notice  that  the  premium  was  not  actually  paid  in 
cash  by  the  insured..  The  policy  states  that  it  is  made  in  con- 
sideration of  the  application,  which  is  made  a  part  of  the  con- 
tract, "and  of  the  annual  premium,  ♦  ♦  ♦  to  be  paid  in  ad- 
vance, to  the  company,  at  its  ofllce,  in  the  city  of  New  York,  on 
the  delivery  of  this  policy."  The  application  provides  "that  there 
shall  be  no  contract  of  insurance  until"  the  policy  is  issued  and 
received,  "and  the  first  premium  paid."  It  also  has  the  stipula- 
tion that  the  agent  has  no  authority  to  alter  the  terms  and  con- 
ditions of  the  policy.  Held,  That  the  agent  having  paid  the 
money  to  the  company,  it  was  as  effectual  as  if  the  insured  had 
paid  it  himself. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Manhattan  Life  Ins.  Co.  v.  Hereford  (Ala.  S.  C.) : 
55  Southern  Reporter  (July'  15,  1911)   497. 

Acts  of  Agent — Liability  of  Company — Application: 

An  agent  for  a  life  insurance  company,  whose  authority  is 
limited  to  negotiating  for,  taking  and  transmitting  applications 
for  the  approval  or  rejection  of  the  company,  is  the  agent  of  the 
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company,  and  not  of  a  person  whom  he  solicits  to  take  insur- 
ance, and  for  those  purposes  he  has  all  the  power  the  company 
itself  posseses. 

Same — Same — Same : 

Agreements  made  between  such  an  agent  and  a  person  whom 
he  solicits  to  take  insurance  as  to  what  the  application  shall  con- 
tain are  in  legal  effect  made  with  the  company,  and  bind  it  as  to 
the  contents  of  the  application. 

Appiication — Mistake  of  Agent — Liability  of  Company: 

It  is  the  duty  of  a  soliciting  agent  to  prepare  the  application 
of  a  person  solicited  to  insure,  so  that  it  will  accurately  and 
truthfully  state  the  result  of  the  negotiations,  and  the  agent's 
failure  to  do  so  is  in  legal  effect  the  fault  of  the  company. 

Same — Knowledge  of  Agent — Imputation   to  Company: 

If  such  an  agent  fail  to  write  into  the  application  an  agree- 
ment which  he  has  made  with  the  applicant  respecting  the  terms 
of  the  insurance  desired,  his  knowledge  of  the  agreement  is  in 
legal  effect  the  knowledge  of  the  company. 

Same — Agreements  of  Agent — Reformation  of  Policy: 

Where,  after  a  soliciting  agent  has  failed  to  write  into  the 
application  agreements  which  he  made  with  the  applicant  re- 
specting the  terms  of  the  policy,  the  company  accepts  and  ap- 
proves the  application,  receives  and  retains  the  Initial  premium 
and  issues  the  policy,  a  binding  contract  of  insurance  is  effected 
according  to  the  agreement.  Under  such  circumstances  the  com- 
pany cannot,  in  an  action  brought  for  the  purpose,  successfully 
oppose  the  right  of  the  insured,  or  of  the  beneficiary  after  the 
death  of  the  insured,  to  have  the  contract  reformed  according 
to  the  agreement,  notwithstanding  a  provision  in  the  application 
that  statements  not  in  writing  shall  not  bind  the  company,  and 
notwithstanding  a  provision  in  the  application  that  the  contract 
formed  by  the  application  and  policy  taken  together  can  be 
varied  only  by  the  president  or  secretary  of  the  company  in 
writing. 

Policy — Conformity  to  Appiication — Failure  of  Insured  to  Read 
Policy: 

An  applicant  for  insurance,  without  knowledge  to  the  con- 
trary, may  assume  that  the  agent  has  prepared  the  application 
according  to  agreement,  and  that  the  company  has  written  the 
policy  according  to  the  application,  and  he  is  not  negligent  in 
failing  to  examine  such  instruments  for  errors  and  omissions. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Pflester  v.  Missouri  State  Life  Ins.  Co.  (Kansas  S.  C.) : 
116  Pacific  Reporter   (July  17,  1911)   245. 

Policy — Assignment — Assent — ^Waiver: 

An  insurance  company  paid  over  to  a  third  party  the  pro- 
ceeds of  a  policy  which  had  been  assigned  and  claimed  no  benefit 
under  a  provision  requiring  its  assent  to  the  validity  of  the  as- 
signment   Held,  That  it  thereby  waived  a  failure  to  secure  its 
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assent  to  the  assignment  which  could  not  be  attacked  for  that 
reason  by  claimants  of  the  fund, 
interpleader — Nature  of  Proceedings: 

An  action  in  the  nature  of  an  interpleader  to  determine  the 
validity  of  an  assignment  of  a  policy  of  insurance  and  the  right 
to  the  proceeds  which  the  insurance  company  had  paid  to  a  de- 
positary for  the  benefit  of  the  person  ultimately  determined  to 
be  entitled  thereto  was  triable  as  in  equity. 

Same — Act  of  Plaintiff  Taking  Non-Suit — Distribution  of  Fund: 
Where,  in  an  action  in  the  nature  of  an  interpleader  to  de- 
termine which  of  two  claimants  was  entitled  to  the  proceeds  of 
a  policy,  the  plaintiff  took  a  non-suit,  it  was  proper  for  the  court 
to  render  judgment  that  the  defendant  was  entitled  to  the  fund. 

[Judgment    for    plaintiff    below.      Here    affirmed    against    de- 
fendant] 
Borchers  v.  Barckers  et  al.  (St.  Louis  C.  A.): 

138  Southwestern  Reporter   (July  26.  1911)   555. 

Application — Failure  to  Read — Effect: 

The  signing  by  a  person  of  fair  education  and  intelligence, 
without  reading  and  without  actual  knowledge  of  its  contents, 
of  a  blank  application  for  insurance  prepared  by  the  agent  of 
the  insurance  company,  can  not  be  treated  as  nugatory,  because 
of  the  ignorance  thus  voluntarily  accepted  by  the  applicant 

[Judgrment  for  plaintiff  below.     Here  reversed  in  favor  of  com* 
pany.] 

Casey  v.  Prudential  Ins.  Co.  (111.  App.) : 

42  National' Corporation  Reporter  (July  27,  1911)  818. 

Policy — Contract — Statute — "Such  Statement" : 

A  policy  of  life  insurance  contained  the  provision  required 
by  Laws  Minn.  1907,  c.  220  (Rev.  Laws  Supp.  1909,  Sees.  1695-2 
to  1695-12),  that  "all  statements  made  by  the  insured  shall,  in 
the  absence  of  fraud,  be  deemed  representations  and  not  war- 
ranties, and  no  such  statement  shall  avoid  the  policy  unless  con- 
tained in  a  written  application  and  unless  a  copy  of  such  appli- 
cation be  indorsed  on  or  attached  to  the  policy  when  issued!" 
lield.  That  the  words  **such  statement"  do  not  mean  statements 
made  in  the  absence  of  fraud,  but  do  mean  statements  made  by 
an  applicant  relating  to  his  history,  habits  or  health,  of  the  char- 
acter usually  asked,  answered,  put  in  writing  and  signed  by  an 
applicant  for  insurance,  whether  such  statements  are  made  in 
the  absence  of  fraud  or  not 
Action  on  Policy — Evidence — Statements  Made  by  Insured: 

It  was  proper  to  exclude  from  evidence  statements  made  by 
the  applicant  in  a  writing,  a  copy  of  which  was  not  endorsed  on 
or  attached  to  the  policy,  as  was  required  by  the  statute.* 
Same — Fraud — Question  for  Jury: 

Proof  of  false  statements  by  insured  as  to  consultations  with 
physicians  did  not  establish  a  prima  facie  case  of  fraud  that  de- 
fendant was  entitled  to  have  submitted  to  the  jury. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Wheelock  v.  Home  Life  Ins.  Co.  (Minn.  S.  C.) : 

131   Northwestern  Reporter   (July  28,   1911)    1081. 
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Action  on  Policy — Service  of  Process — Publication: 

Action  was  instituted  in  New  York  by  the  trustees  of  an 
assignee  of  a  life  policy,  in  which  action  the  beneficiaries,  who 
were  residents  of  California,  were  joined  as  parties  defendant. 
Service  of  process  was  made  on  such  beneficiaries  by  publica- 
tion. Held,  That  under  the  laws  of  New  York  such  service  was 
sufi^cient  to  confer  jurisdiction  on  the  court  to  determine  the 
rights  of  the  beneficiaries. 

Policy — ^Assignment — Payment  of  Premiums  by  Assignee — Lien: 
An  assignee  of  a  life  policy,  who  advances  the  premiums  to 
keep  the  policy  in  force,  is  entitled  to  a  lien  on  such  policy  in 
force,  and  its  proceeds  for  such  advances,  even  though  the  as- 
signment is  void,  having  been  made  without  the  consent  of  the 
beneficiaries. 

Action  on  Policy — Foreign  Judgment — Bar: 

Where  a  judgment  was  recovered  in  another  State  against 
an  insurance  company  and  the  beneficiaries  of  a  life  policy  in 
favor  of  one  who  had  paid  the  premiums  at  the  request  of  the 
insured  and  beneficiary,  the  pleading  of  such  judgment  by  the 
company,  in  an  action  upon  the  same  policy  by  those  named  as 
beneficiaries,  is  not  setting  up  in  its  own  favor  equities  existing 
in  favor  of  others. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Morgan  et  al.  v.  Mutual  Benefit  Life  Ins.  Co.  (Cal.  S.  C.  A.) : 

116  Pacific  Reporter  (July  31,  1911)  886. 

Policy — ^Assignment — Insurable    Interest   of   Assignee— Question 
for  Jury: 

The  insured  obtained  two  life  insurance  policies  payable  to 
his  executors,  administrators  and  assigns.  Subsequently  he  as- 
signed both  to  his  nephew,  B,  and  thereafter  both  insured  and 
B  joined  in  an  assignment  to  plaintiff  bank  as  security  for  a  loan. 
The  insured  was  unmarried  and  had  no  relatives  in  the  United 
States.  He  was  associated  in  business  and  lived  in  the  same 
house  with  B,  constituting  a  part  of  his  family.  Held,  That  as 
a  matter  of  law  the  assignment  of  the  policies  to  B  did  not  con- 
stitute a  wager,  since  whether  B  had  reasonable  grounds  to 
expect  pecuniary  profit  from  insured's  continued  existence,  bear- 
ing in  mind  their  business  and  social  relations,  was  a  question 
of  fact  for  the  jury. 

Same — Same — Consideration — Wager  Contract: 

Where  an  assignee  of  a  life  policy  has  reasonable  ground 
of  expectation  of  support  to  be  furnished,  of  pecuniary  benefit  or 
advantage,  such  assignment  is  not  invalid  as  a  wager  contract. 
A  legal  obligation  was  not  necessary  to  support  such  assign- 
ment, a  moral  obligation  was  sufi^cient 

[Judgment  for  company  below.   Here  reversed  against  company.] 
Kopetovske  et  al.  v.  Mutual  Life  Ins.  Co.  of  N.  Y.  (U.  S. 
C.  C.  A.,  6th  Cir.) : 

187  Federal  Reporter  (August  3,  1911)   499. 
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Policy — ^Change  of  Beneficiary — Consent  of  Company: 

Where,  under  the  terms  of  a  life  insurance  policy,  a  change 
of  the  beneficiary  is  to  take  effect  upon  the  indorsement  of  the 
same  on  the  contract  by  the  life  assurance  society,  such  change 
may  not  take  effect  at  any  other  time  than  that  agreed  upon 
without  the  consent  of  the  society. 

Same — Same — Same : 

Where  a  change  in  the  beneficiary  of  a  life  policy  may  not 
take  effect  without  the  consent  of  the  life  assurance  society,  to 
be  evidenced  by  an  indorsement  thereof  on  the  contract  of  in- 
surance by  the  society  at  its  home  office,  the  act  required  to  be 
done  by  the  society  is  not  a  mere  ministerial  one. 

Same — Same — Completion : 

Where  a  change  in  the  beneficiary  of  a  life  policy  was  pend- 
ing and  unfinished  when  the  assured  died,  and  upon  his  death  the 
amount  of  the  insurance  was  payable  to  his  estate,  upon  the  hap- 
pening of  his  death  his  estate  immediately  became  vested  with 
the  policy. 

[Judgrment  for  administrator  below.     Here  affirmed  in  favor  of 
administrator.] 

Sheppard  v.  Crowley  (Fla.  S.  C.) : 

55  Southern  Reporter   (August  5,  1911)   841. 

Disappearance — Presumption— Statute: 

Sec.  6340  Rev.  St.  Mo.  1909  provides:  "If  any  person  who 
shall  have  resided  in  this  State  go  from  and  do  not  return  to  this 
State  for  seven  successive  years,  he  shall  be  presumed  to  be 
dead,  in  any  case  wherein  his  death  shall  come  in  question,  un- 
less proof  be  made  that  he  was  alive  within  that  time."  Insured, 
a  defaulter,  left  the  State  and  went  to  the  Hawaiian  Islands, 
where  he  was  seen  some  five  months  later.  Held,  That  this  fact 
was  insufficient  to  rebut  the  presumption  that  he  was  dead, 
where  the  proof  showed  that  he  had  not  been  seen  nor  heard 
from  for  more  than  seven  years  after  being  seen  in  Hawaii. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Adams  v.  New  York  Life  Ins.  Co.  (St.  Louis  C.  A.): 

138   Southwestern  Reporter    (August   9,    1911)    921. 

Annotation — Abatement  of  Action  on  Insurance  Policy  by  Reason 
of  Pendency  of  Action  In  Foreign  Jurisdiction  on  the  Policy: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
Searles  v.  Northwestern  Mutual  Life  Insurance  Company  of  Mil- 
waukee, heretofore  reported  in  23  Insurance  Digest  220. 
29  Lawyers*  Reports  Annotated  (N.  S.)  405. 

Action  to  Recover  Premiums — Grounds — insufficient  Proof: 

Where  H  voluntarily  paid  the  premiums  on  a  policy  insuring 
the  life  of  one  E,  in  whose  life  H  had  no  insurable  interest, 
there  could  be  no  recovery  of  the  premiums  paid  by  her  in  the 
absence  of  proof  of  fraud  or  mistake. 
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Same — Consideration — Evidence  Considered : 

H  voluntarily  paid  the  premiums  on  a  policy  insuring  the 
life  of  one  E,  in  whose  life  H  had  no  insurable  interest.  Upon 
the  death  of  H,  her  administrator  sued  to  recover  the  premiums 
paid  on  the  ground  that  the  payments  made  by  H  were  without 
consideration.  The  policy  gave  the  company  an  option  of  making 
payment  of  the  proceeds  to  any  one  appearing  to  be  equitably 
entitled  thereto.  Held,  That  under  these  circumstances  there 
was  a  sufficient  consideration  moving  from  the  company  to  defeat 
the  claim  of  the  administrator. 

Beneficiary — Insurable  Interest — Estoppel : 

Where  a  company  receives  premiums  from  a  beneficiary  hav- 
ing no  insurable  interest  in  the  life  of  the  assured,  with  knowl- 
edge of  such  fact,  it  would  be  estopped  to  set  up  the  lack  of 
insurable  interest  in  defense  of  its  liability. 

Premiums — Payment  by  Beneficiary — Lien: 

One  voluntarily  paying  premiums  on  a  policy  on  the  life  of 
one  in  which  he  has  no  insurable  interest  may,  by  proper  action, 
establish  a  lien  against  the  policy  to  the  extent  of  the  premiums 
so  paid. 

[Judgment  for  defendant] 

Hall  V.  Prudential  Ins.  Co.  (N.  J,  S.  C,  Tr.  Term) : 

130  New  York  Supplement  (August  14,  1911)  355. 

Beneficiary — Insurable  Interest — Assignment: 

An  assignment  of  a  policy  to  one  without  an  insurable  inter- 
est, is  regarded  as  valid  only  to  the  extent  of  reimbursing  the  as- 
signee for  amounts  paid  out  by  him,  with  interest.  If  the 
assignee  has  paid  out  nothing  for  which  he  is  in  equity  entitled 
to  be  reimbursed,  the  assignment  is  void;  but  if  he  has,  because 
of  the  benefit  received  by  the  beneficiary  or  the  estate  of  the 
insured,  the  assignee  is  allowed  such  reimbursements,  and  the 
balance  of  the  insurance  money  goes  to  the  estate  or  the  bene- 
ficiary. The  ground  for  holding  the  assignment  void,  except  for 
the  purpose  of  reimbursing  the  assignee,  is  that  such  transac- 
tion is  a  mere  gambling  contract,  and  that  it  is  against  public 
policy  to  create  an  interest  in  the  early  death  of  the  insured  on 
the  part  of  one  having  no  corresponding  interest  in  his  life,  which 
is  the  case  where  the  policy  is  assigned  for  an  amount  less  than 
Its  face  value. 

Policy — Payment  In  Trust — Estoppel: 

Upon  insured's  death  the  company  paid  the  proceeds  of  the 
policy  to  an  assignee  of  such  policy,  knowing  when  it  did  so 
that  such  assignee  claimed  them  as  his  own  adversely  to  the 
estate  of  the  insured;  that  as  the  owner  he  claimed  he  was  en- 
titled to  the  entire  amount,  less  the  sum  of  the  loans  due  the 
insurer,  as  his  own  property,  independent  of  the  claims  of  the 
executor  of  the  insured's  estate,  and  that  when  paid  to  him  that 
he  would  hold  the  same  as  his  own,  without  recognition  of  the 
trust  in  favor  of  those  who  were  equitably  entitled  to  the  bene- 
fit of  such  funds.  To  secure  itself,  it  took  a  bond  of  indemnity 
from  the  assignee.      HeW,  That  the  company  was  estopped  to 
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defend  upon  the  theory  that  it  was  entitled  to  pay  the  proceeds 
to  such  assignee  as  trustee  for  the  benefit  of  those  entitled  in 
equity  to  receive  them. 
Same — Assignment — What  Law  Governs: 

Policies  held  by  a  resident  of  Texas  were  assigned  and  de- 
livered in  Texas  to  an  agent  of  the  assignee.  The  assignee  re- 
sided in  Georgia.  Held,  That  the  validity  of  the  assignment  was 
governed  by  the  laws  of  Texas. 

Same — Same — Payment  to  Assignee — Rights  of  Beneficiary: 

In  an  action  by  insured's  executor  to  recover  the  proceeds 
of  certain  life  insurance  policies,  it  was  no  defense  to  the  insur- 
ance company  that  it  had  paid  the  proceeds  to  an  assignee,  who 
had  received  an  assignment  of  the  policies  from  insured  in  con- 
sideration of  an  advance  of  moneys  to  be  used  in  gambling 
transactions  in  futures,  nor  was  the  insurance  company  under 
such  circumstances  entitled  to  withhold  for  the  benefit  of  the 
assignee  the  amount  advanced  to  the  insured  under  such  as- 
signment 

Statutory  Penalty — Constitutionaiity: 

Rev.  St.  Texas,  1895,,  Art.  3071,  authorizing  the  recovery  of 
attorney's  fees  in  an  action  on  an  insurance  policy  in  case  plain- 
tiff shall  recover,  is  not  unconstitutional,  as  depriving  the  in- 
surance company  of  its  property  without  due  process  of  law. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Manhattan  Life  Ins.  Co.  v.  Cohen  (Texas  C.  C.  A.): 

139    Southwestern  Reporter  (August  16,  1911)  51; 
40  Insurance  Law  Journal   (September,  1911)    1685. 

Limitation    of    Amount    of    insurance    on    Lives    of    Children — 
Statute  Construed: 

Sec.  55  of  the  New  York  Insurance  Laws  (Laws  1892,  C.  690) 
provides:  No  policy  or  agreement  for  insurance  shall  be  issued 
upon  the  life  ♦  ♦  ♦  of  another  ♦  ♦  ♦  except  upon  the  ap- 
plication of  the  person  insured.  ♦  ♦  ♦  But  *  ♦  ♦  a  per- 
son liable  for  the  support  of  a  child  of  the  age  of  one  year  and 
upward  may  take  a  yearly  renewable  term  policy  of  insurance 
thereon,  the  amount  payable  under  which  may  be  made  to  in- 
crease with  advancing  age  and  which  shall  not  exceed  the  sum 
specified  in  the  following  table,  the  ages  therein  specified  being 
the  age  at  time  of  death:  ♦  ♦  ♦  Between  the  ages  of  seven 
and  eight  years,  one  hundred  and  sixty-eight  dollars.  Under  this 
section  it  is  claimed  by  the  defendant  that  the  aggregate  of  pol- 
icies that  may  be  issued  upon  the  life  of  a  child  of  the  age  of 
this  one  at  the  time  of  her  death  cannot  exceed  $168,  and  that  no 
liability  attaches  to  the  company  for  any  amount  insured  greater 
than  that,  and  that  a  policy  or  policies  for  a  greater  amount  is 
void  in  its  inception.  Held,  That  the  statute  limited  the  amount 
that  might  be  covered  by  one  policy,  but  did  not  prohibit  the 
issuing  of  two  or  more  policies  whose  aggregate  amount  ex- 
ceeded the  sum  stipulated  therein. 
[Judgment  for  plaintiff.] 

Flynn  v.  Prudential  Ins.  Co.  of  America  (N.  R.  S.  C,  App. 
Div.) : 
130  New  York  Supplement   (August  21,  1911)    546. 
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Action  on  Policy — Cause  of  Death—Question  for  Jury: 

The  insured  and  his  wife  were  visiting  with  a  nearby  rela- 
tive on  the  evening  of  the  death.  A  member  of  the  party  asked 
for  a  "doctor's  book,"  which  the  insured  had  at  his  residence. 
The  insured  said  he  would  go  and  get  it  The  book  happened 
to  be  stored  away  in  an  upstairs  room  in  a  box,  in  which  other 
books  were  kept  There  were  three  of  these  boxes  in  the  same 
place,  situated  in  one  comer  of  the  room.  Insured  owned  a 
single-barrel  shotgun,  which  was  kept  in  the  corner  of  the  room 
where  the  boxes  were  stored.  He  proceeded  to  this  room,  and 
soon  thereafter  a  gunshot  was  heard.  The  relatives  hurried  to 
the  room,  and  found  the  insured  dead.  He  lay  upon  the  floor, 
with  his  feet  near  the  boxes  of  books.  The  gun  was  at  his  feet; 
the  butt  end  thereof  near  the  books.  Insured  did  not  load  the 
gun  at  this  time.  Some  time  prior  to  this  it  had  been  loaned  to 
a  neighbor,  and  after  the  death  it  was  discovered  that  the  dis- 
charged shell  was  of  a  kind  similar  to  those  used  by  the  neigh- 
bor, and  not  of  the  kind  used  by  the  insured.  Nor  does  it  appear 
that  the  insured  knew  whether  it  was  loaded  or  unloaded  at  the 
time.  He  had  no  family  trouble  to  disturb  his  mind,  and,  as  a 
laborer,  was  fairly  well  to  do.  The  evidence  offered  by  defend- 
ant, who  assumed  the  burden  of  proof  upon  the  trial,  tended 
quite  strongly  to  establish  the  fact  of  suicide,  and  that  the  in- 
sured was  at  the  time  at  least  temporarily  insane,  brought  on  in 
the  main  by  reason  of  an  accident  previously  happening  to  him, 
which  to  some  extent  disfigured  his  face,  over  which  he  had 
brooded  to  some  extent.  Held,  That  the  evidence  presented  a 
question  of  fact  as  to  whether  insured's  death  was  from  acci- 
dent or  suicide. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Peterson  v.  Prudential  Ins.  Co.  (Minn.  S.  C.) : 

132  Northwestern  Reporter   (August  25,  1911)   277. 

Policy — Delivery    for    Inspection — Payment    of    Premium — Good 
Health: 

Prior  to  the  payment  of  the  first  premium,  the  policy  was 
delivered  to  insured,  he  having  signed  a  receipt  reciting  that 
the  policy  was  received  "for  the  purpose  of  inspection  only,  and 
upon  the  understanding  that  it  is  not  to  be  in  force  until  the 
first  premium  payable  thereunder  has  been  paid  by  me  and  the 
official  receipt  of  the  company  delivered  to  me  during  my  life- 
time and  in  good  healtH,  as  provided  in  my  application,  upon 
which  the  above  numbered  policy  was  issued."  The  premium 
was  subsequently  paid  by  insured  while  ill  from  pneumonia, 
from  which  he  died  shortly  afterwards.  Held.  That  there  could 
be  no  recovery  on  the  policy  where  the  company  accepted  the 
premium,  not  knowing  that  insured  was  then  ill. 

[Judgment  for  company  non   obstante  verdicto  below.     Here 

affirmed  in  favor  of  company.] 
Gordon  v.  Prudential  Ins.  Co.  of  America  (Pa.  S.  C.) : 
80  Atlantic  Reporter  (September  21,  1911)  882. 

Application — Warranties — Forfeiture: 

An  insurance  company  may  defeat  recovery  on  its  policy, 
where  statements  of  insured  in  his  application  are  made  war- 


Digitized  by  VjOOQIC 


1911.1  LIFE  INSURANCE.  201 

ranties;  first,  by  showing  that  the  statements  or  representa- 
tions were  made  in  had  faith;  and,  second,  by  showing  that  the 
misrepresentation  or  untrue  statements  related  to  some  matter 
material  to  the  risk,  notwithstanding  the  misrepresentations 
were  made  in  entire  good  faith. 

Same — Representations — Materiality — Forfeiture: 

Where  statements  by  an  applicant  are  representations,  if 
by  agreement  of  the  parties,  such  representations  are  made  ma- 
terial, then  their  truth  alone  was  open  for  consideration  on  the 
question  of  forfeiture. 

Same — Same — Same — Court  of  Jury: 

Ordinarily,  the  good  faith,  falsity  and  materiality  of  answers 
to  questions  in  an  application  for  insurance  are  for  the  jury; 
but  where  bad  faith  of  the  applicant,  or  the  falsity  or  mate- 
riality of  the  misrepresentation  is  shown  by  clear  and  uncon- 
tradicted evidence,  the  court  may  so  rule  as  a  matter  of  law; 
and  it  is  within  the  power  of  the  court  to  instruct  the  jury  that 
certain  specific  diseases,  such  as  cancer,  tuberculosis  or  Bright's 
disease  are  material  to  the  risk,  because  the  knowledge  (bat  the 
applicant  was  afflicted  with  either  of  these  diseases  would  neces- 
sarily influence  the  company  in  determining  whether  or  not  it 
would  accept  the  risk. 

Action  on  Policy — ConflictTng  Evidence — Question  for  Jury: 

Where  evidence  in  an  action  on  a  life  policy  defended  on 
the  ground  of  misrepresentations  as  to  Insured's  health,  made 
in  the  application,  was  conflicting,  the  case  was  for  the  jury  on 
the  essential  facts. 

[Judgment   for  plaintiff  below.     Here   affirmed   against  com- 
pany.] 

Mutual  Life  Ins.  Co.  v.  Robinson  (Md.  C.  A.) : 

80  Atlantic  Reporter   (October  12,  1911)   1086. 

Action  to  Rescind  Release — Fraud — Burden  of  Proof: 

The  policy  provided  that,  if  insured  committed  suicide,  the 
company's  liability  would  be  limited  to  the  amount  of  premiums 
paid  by  insured.  On  the  theory  that  insured  committed  suicide, 
the  company  paid  to  the  plaintiff  the  amount  of  the  premiums 
and  took  a  receipt  in  full  of  all  claims.  Subsequently  suit  was 
brought  to  rescind  the  settlement  on  the  ground  that  the  release 
has  been  fraudulently  procured,  the  pleadings  raising  two  issues 
of  fact;  namely,  as  to  whether  insured  comftiitted  suicide,  and 
as  to  the  question  of  fraud  and  no  consideration  for  the  settle- 
ment. Held,  That  the  burden  of  proof  of  such  issues  was  on 
the  beneficiary. 

Same — Tender — When  Unnecessary: 

To  rescind  a  release,  where,  under  the  policy,  the  company 
has  paid  to  the  beneficiary  the  amount  of  premiums  paid  by  in- 
sured on  the  theory  that  insured  had  committed  suicide,  it  was 
unnecessary  to  tender  back  the  amount,  since,  under  the  policy, 
the  beneficiary  was  entitled  to  the  amount  paid. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Commonwealth  Life  Ins.  Co.  v.  Hughes  (Ky.  C.  A.) : 

139  Southwestern  Reporter  (October  18,  1911)   769. 
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Policy — Premium — Payment  by  Note: 

The  company  authorized  its  agents  to  accept  notes  in  pay- 
ment of  the  first  premiums  on  policies  issued  through  them. 
Insured  executed  his  note  for  a  first  premium,  which  note,  with 
his  application,  was  sent  to  the  state  agent,  who  forwarded  the 
application  to  the  home  ofiice,  where  the  policy  was  issued  in 
due  course.  The  company  held  the  agent  responsible  for  the 
payment  of  such  notes.  Upon  the  issuance  of  the  policy  the 
state  agent  forwarded  it  to  a  bank,  with  instructions  that  the 
policy  should  be  held  until  the  local  agent  had  paid  certain 
overdue  notes.  The  note  was  sent  to  the  local  agent  for  collec- 
tion, although  not  then  due.  The  insured  died  before  receiving 
the  policy.  After  his  death  the  local  agent  sent  the  note  to  the 
state  agent,  who,  in  turn,  sent  it  to  the  home  office.  The  bank 
returned  the  policy  to  the  state  agent.  The  state  agent  returned 
the  policy  to  the  local  agent.  Afterwards  the  note  was  again  sent 
to  the  local  agent,  who  endorsed  the  note,  canceled  because  of 
non-acceptance  of  application,  and  returned  same  to  insured's 
widow.  Held,  That  the  note  constituted  payment  of  premium, 
and  that  the  endorsement  of  cancellation  was  without  effect  on 
the  plaintiff's  right  to  recover. 

Same — Delivery — Mailing: 

Where  the  company  accepted  a  note  as  payment  Of  the  first 
premium  and  mailed  the  policy  in  due  course  to  its  state  agent 
for  delivery  to  the  insured,  such  mailing  constituted  delivery  to 
the  insured.  The  state  agent,  by  sending  the  note  to  a  bank, 
with  instructions  that  implied  payment  before  delivery,  could 
not  affect  the  contract  already  made.  The  contract  was  com- 
plete when  the  application  was  accepted,  and  the  acceptance 
signified  by  mailing  the  policy. 

Same — Premium — Amount: 

Where  the  amount  of  an  insurance  premium  was  not  men- 
tioned in  an  application,  and  the  applicant,  at  the  direction  of 
the  agent,  gave  his  note  for  an  amount  slightly  less  than  the 
actual  premium,  the  company  was  bound  to  accept  the  lesser 
amount  as  the  agent  represented  it,  for  the  purpose  of  fixing  the 
premium;  and  it  was  bound  by  his  statement. 

Application-^Officlal  Receipt— Validity: 

The  application  stipulated  that  anything  paid  in  advance, 
on  account  of  the  premium,  shall  be  binding  on  the  company 
only  in  accordance  with  the  agent's  or  cashier's  receipt  therefor 
on  the  company's  authorized  form.  The  authorized  form  of 
receipt  was  set  out  on  the  application.  This  form  itself  recited 
that  it  would  not  be  valid  if  issued  after  June  30.  1904.  The 
application  was  made  in  September,  1904.  Held,  That  such 
stipulation  was  a  nullity  and  formed  no  part  of  the  application. 
[Judgment  for  plaintlft  below.  Here  afllrmed  against  company.] 
New  York  Life  Ins.  Co.  v.  Pike  (Col.  S.  C.) : 

117  Pacific  Reporter  (October  23,  1911)  900. 

Application — Fraud — Return  of  Premiums: 

The  company  pleaded  fraud  in  the  application  in  defense  " 
its  liability.    Held,  That  the  failure  of  the  company  to  tend  .' 
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back  the  premiums  received  precluded  the  defense  of  fraud, 
notwithstanding  the  policy  provided  for  forfeiture  of  the  pre- 
miums in  case  of  fraud. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Commercial  Life  Ins.  Co.  v.  Schroyer  (Ind.  S.  C): 

95  Northeastern  Reporter  (October  24,  1911)    1004. 


Policy— Reformation— When  WIN  Be  Granted: 

Reformation  of  a  contract  will  not  be  granted  by  a  court  of 
equity  unless  there  has  been  a  mistake  which  is  mutual  and 
common  to  both  parties  to  the  instrument.  It  must  appear  that 
:>oth  have  done  what  neither  intended.  A  mistake  on  one  side 
_nay  be  a  ground  for  rescission,  but  not  for  reforming  a  contract. 
Where  there  has  been  a  mistake  of  one  party,  accompanied  by 
fraud  or  inequitable  conduct  of  the  remaining  parties,  in  such 
cases  the  Instrument  may  be  made  to  conform  to  the  agreement 
or  transaction  entered  into  according  to  the  intention  of  the 
parties. 

Same — Same — Sufficiency  of  Evidence: 

Insured  sued  to  have  his  policy  reformed,  alleging  in  his 
bill  that  he  had  been  induced  to  accept  the  said  policy  and  to 
pay  the  stipulated  premiums  by  certain  false  and  fraudulent 
representations  made  to  him  by  defendant,  to  the  effect  that  the 
experience  of  the  defendant  with  similar  policies  issued  by  it  was 
such  that  with  like  experience  in  the  future,  the  complainant's 
policy  would  entitle  him,  at  the  maturity  thereof,  according  to  its 
terms,  to  an  option  of  |17,570  in  cash,  or  a  paid-up  policy,  pay- 
able at  death,  of  $37,600,  or  a  life  annuity  of  |1,400,  and  that 
the  policy  would  yield  these  results  to  the  complainant,  unless 
variations  in  current  rates  of  interest,  in  mortality,  lapsing,  or 
other  variable  quantities,  would  prevent  the  defendant  from  hav- 
ing the  same  experience  in  the  future.  The  insurance  company 
stated,  through  its  agent  and  by  its  illustration  blank  attached 
to  the  policy,  that  a  policyholder  was  entitled,  at  the  end  of  the 
tontine  period,  to  the  advantages  of  three  methods  of  settlement, 
based  on  the  actual  results  of  tontine  policies  issued  in  the  past, 
and  one  of  these  advantages  of  settlement  was  cash  value,  con- 
sisting of  matured  endowments  and  surplus  amounting  to  $17,- 
570,  but  it  is  added,  and  so  stated  in  the  plaintiff's  bill,  that 
"the  results  of  policies  issued  hereafter  will  of  course  depend 
upon  the  future  experience  of  the  society;"  that  is  to  say,  that  it 
was  represented  by  the  defendant  that  up  to  the  time  of  issuing 
the  policy  to  the  complainant  the  experience  of  the  society  from 
policies  of  this  kind  issued  in  the  past  was  such  that  the  com- 
plainant would  be  entitled  to  a  cash  value  consisting  of  ma- 
tured endowments  and  surplus  amounting  to  $17,570,  but  that 
thereafter  (i.  e.,  after  the  date  of  complainant's  policy)  the  cash 
value  of  such  policies  would  "depend  upon  the  future  experience 
of  the  society."  Held.  That  the  bill  stated  no  grounds  for  refor- 
mation as  the  policy  was  not  different  from  that  which  the  alle- 
gations say  the  agent  agreed  should  be  delivered. 
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Same — Same — Remedy  at  Law: 

The  bill  alleges  the  contract  of  insurance  requires  the  com- 
pany "to  pay  your  orator  the  sum  of  $10,000,  together  with  a 
further  sum,  denominated  as  dividend  or  surplus,  equivalent  to 
the  full  proportionate  share  and  profits  of  the  defendant's  said 
business  earned  by  its  policy,"  etc.  The  insured  was  told  that 
the  past  experience  of  the  company  would  entitle  him  to  $17,570, 
and  this  assurance  was  conveyed  to  him  according  to  the  aver- 
ments of  the  bill,  verbally  by  their  agent,  and  by  a  written  illus- 
/tration  blank  filed  as  part  of  the  contract  Held,  That  the  com- 
pany was  bound  by  that  representation,  and  would  be  estopped 
from  denying  that  its  past  experience  was  otherwise  than  that  it 
would  entitle  the  insured  to  $17,570,  so  that  the  insured  has  a 
complete  remedy  at  law  for  the  balance  due  him  on  his  contract, 
and  therefore  could  not  maintain  a  bill  for  reformation. 
Same — Same — Same : 

A  court  will  not  reform  an  instrument  where  the  legal  con- 
struction of  the  instrument  as  reformed  will  be  the  same  as  be- 
fore reformation,  and  the  court  will  not  reform  a  tontine  life 
policy  where,  if  reformed,  the  rights  of  the  parties  would  not  be 
changed. 

[Demurrer  to  bill  sustained.] 

Grieb  v.  Equitable  Life  Assur.  Society  (U.  S.  C.  C,  Pa.) : 
189  Federal  Reporter   (October  26,  1911)    498. 

Mutual  Company — Reserve  Fund — Creditors: 

A  mutual  life  insurance  company  may  create  a  reserve  fund, 
Immune  as  against  the  claims  of  general  creditors.  All  persons 
giving  credit  to  such  a  corporation  are  chargeable  with  knowl- 
edge that  a  certain  part  of  its  income  from  assesments  may  be 
thus  set  aside. 
Same — insolvency — Distribution  of  Assets — Attorney's  Fees: 

Where,  in  proceedings  involving  the  distribution  of  the  funds 
of  an  insolvent  insurance  company,  a  beneficiary  intervened  "on 
her  own  behalf  and  on  behalf  of  any  and  all  persons  similarly 
situated,"  and  no  one  else  intervened  in  support  of  this  class  who 
secured  an  advantageous  disposition  of  their  claims,  the  court 
would,  if  it  deemed  the  controversy  so  complicated  and  the  in- 
terests so  involved  that  the  claims  of  such  particular  bene- 
ficiaries would  not  otherwise  have  been  properly  represented, 
have  discretionary  power  to  allow  claims  for  legal  services  for 
counsel  representing  such  interests  to  be  paid  out  of  tile  funds. 

[Final  decree  distributing  assets  Is  affirmed.] 

Robinson  v.  Mutual  Reserve  Life  Ins.  Co.  (U.  S.  C.  C.  A., 
2nd  Cir.) ; 

Scovill  V.  Same: 

189  Federal  Reporter  (October  26,  1911)  347. 

Action  on  Policy — Misrepresentations — Evidence: 

The  testimony  of  Dr.  Pollock,  the  medical  examiner  of  the 
company,  that  he  recommended  the  risk,  not  upon  her  state- 
ment that  she  had  never  had  pneumonia  or  consumption,  but 
upon  his  own  examination  and  diagnosis  of  her  physical  condi- 
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tion,  was  clearly  competent.  Of  course,  as  contended  by  de- 
fendant's counsel,  the  question  was,  not  whether  the  medical 
examiner  was  influenced  in  giving  his  certificate  of  her  physical 
soundness  by  any  statement  that  she  had  made,  but  rather 
whether  the  defendant  was  induced  thereby  to  issue  the  policy, 
or  to  enter  into  the  contract  of  insurance  with  her;  and  his  testi- 
mony was  competent  and  relevant  in  this  view  to  rebut  the  alle- 
gation that  she  had  ever  actually  been  afflicted  with  the  diseases 
mentioned,  for  he  stated,  also,  that  she  had  not  been  so  affected, 
and  the  very  fact  that  he  examined  and  "passed  her,"  in  view  of 
the  questions  asked  in  the  application,  was  some  evidence,  under 
all  the  circumstances  of  this  case,  that  she  had  never  suffered 
from  pneumonia  or  consumption,  or  any  other  serious  disease. 
[Judgment  for  plaintiff  below.  Here  affirmed  against  company.] 
Brock  V.  Metropolitan  Life  Ins.  Co.  (N.  C.  S.  C.) : 

72  Southeastern  Reporter  (October  28,  1911)   213. 

''Waiver"— Definition: 

"A  waiver  is  a  voluntary  relinquishment  of  a  known  right, 
benefit  or  advantage,  which,  except  for  such  waiver,  the  party 
would  otherwise  have  enjoyed." 
Same — Statutory  Provisions: 

"A  person  may  lawfully  waive  the  benefit  of  a  statutory  pro- 
vision, where  the  rights  of  third  parties  are  not  involved,  unless 
such  waiver  violates  public  policy." 
Contracts — Public   Policy — Construction: 

The  only  authentic  and  admissible  evidence  of  public  policy 
of  a  State  are  Its  constitution,    laws    and    judicial    decisions. 
Courts  should  guard  with  Jealous  care  the  rights  of  private  con- 
tracts and  give  to  them  full  effect  when  possible  to  do  so. 
Policy — Contract — Contemporaneous  Papers: 

In  a  suit  by  the  beneficiaries  against  a  life  insurance  com- 
pany the  policy,  and  such  papers  as  are  made  a  part  thereof, 
contain  the  contract  entered  into  between  the  insured  and  the 
insurer,  and  must  be  looked  to  in  order  to  ascertain  upon  what 
terms  the  parties  agreed,  and  what  are  the  rights  and  liabilities 
of  each. 

Same— Suicide — Insane  Acts: 

Suicide  Is  intentional  self-destruction  by  one  who  is  sane. 
If  insane  or  accidental,  it  is  not  legally  suicide.     The  law  never 
presumes  suicide  from  the  fact  of  self-destruction. 
Same — Same — ^Waiver  of  Statutory   Provisions: 

Where  the  policy  contained  the  clause,  "The  company  shall 
not  be  liable  hereunder,  in  the  event  of  the  insured's  death  by 
his  own  act,  whether  sane  or  insane,  during  the  period  of  one 
year  after  the  issuance  of  the  policy,"  the  benefit  of  Sec.  2500 
Ga.  Civ.  Code  1910  providing,  "Death  by  suicide  ♦♦♦  re- 
leases the  insurer  from  the  obligation  of  his  contract,"  is 
waived  unless  such  waiver  is  against  public  policy." 
Same — Procurance  with  Intent  to  Commit  Suicide — Fraud: 

If  one  should  procure  life  insurance  upon  a  false  promise, 
made  to  the  insurer  at  the  time  of  making  the  contract,  that  he 
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would  not  commit  suicide,  when,  in  fact,  it  was  his  intention  to 
do  so,  it  would  be  a  fraud,  entering  into  the  consideration  and 
into  the  procurement  of  the  contract,  which  would  render  the 
contract  void  and  against  public  policy,  irrespective  of  the 
statute. 

Same — Public  Policy — Contracts: 

As  a  matter  of  public  policy  it  is  of  great  importance  to 
hold  the  parties  to  a  contract  voluntarily  made,  especially  when 
death  has  removed  one  of  the  parties,  and  closed  his  lips  upon 
the  question  raised. 

Same — Same — Same : 

In  the  present  case  theie  is  no  clearly  defined  public  policy 
opposed  to  the  waiver  of  the  Georgia  statute,  and  there  is  a 
clear  and  vitally  important  public  policy  demanding  the  enforce- 
ment of  the  contract  according  to  its  terms  and  the  intention  of 
the  parties. 

Same — Ambiguity — Rule  of  Construction: 

If  any  doubt  should  exist  in  regard  to  the  construction  of 
the  contract  of  insurance,  the  doubt  should  be  resolved  in  favor 
of  the  insured,  and  the  policy  should  be  literally  construed  in 
favor  of  the  validity  of  the  contract  and  against  the  insurance 
company  which  wrote  the  policy,  and  which  is  presumed  to 
know  the  Georgia  statute,  the  benefits  of  which  it  has  waived. 

Policy — Suicide — Burden  of  Proof — Evidence: 

When  the  insurance  company  defends  upon  the  ground  of 
suicide,  the  burden  is  upon  the  company  to  establish  such  con- 
tention by  a  preponderance  of  the  evidence.  While  the  authori- 
ties are  not  uniform  upon  the  question,  the  weight  of  authority 
seems  to  hold  that  the  presumption  against  suicide  is  not  over- 
come by  the  introduction  at  the  trial  of  the  proofs  of  death  in 
one  of  the  afliidavits  composing  which  the  cause  of  death  is 
stated  to  be  suicide.  It  is  a  matter  of  common  knowledge  that 
proofs  of  death  are  made  under  conditions  of  haste  to  comply 
with  the  company's  requirements,  and  under  circumstances  not 
conducive  to  safe  conclusions. 

[Judgment  for  plaintiff  below.    Here  aflirmed  against  company.] 
Mutual  Life  Ins.  Co.  v.  Durden  (Ga.  C.  A.): 

72  Southeastern  Reporter  (October  28,  1911)   295. 

Annotation — Right   of    Insured    to    Return    of    Premium    Where 
Policy  is  Void  or  Voidable  Because  of  Misrepresentations  on 
His  Part: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Metropolitan  Life  Ins.  Co.  v.  Freedman,  heretofore  reported  in  23 

Insurance  Digest  155. 

82  Lawyers'  Reports  Annotated  (N.  S.)  298. 

Annotation — Validity  of  Assignment  of  interest  in  Life  Insurance 
Policy  to  One  Paying  Premiums: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
McRae  v.  Warmack,  heretofore  reported  in  24  Insurance  Digest 
160. 

33  Lawyers'  Reports  Annotated  (N.  S.)  949. 
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AND 

ASSESSMENT  ASSOCIATIONS. 


Policy — Forfeitures: 

Courts  do  not  look  upon  forfeitures  with  faTor. 
Non-Payment  of  Dues — Suspension — Sufficiency  of  Notice: 

The  general  secretary  of  the  society  addressed  a  notice  to 
the  member,  wherein  it  was  stated  that  *'this  notice  is  mailed  to 
remind  you  that  the  reports  received  at  this  office  from  your 
Local  Council  No.  356  show  you  to  be  in  arrears  for  assessment 
No.  5.  Fearing  that  it  may  be  an  oversight  on  your  part,  this 
notice  is  sent  to  advise  you  of  the  importance  of  being  prompt 
in  the  payment  of  your  assessments,  as  your  protection  ceases 
at  date  of  suspension.  Trusting  you  will  give  this  your  im- 
mediate attention,  I  am,  yours  in  L.  C.  F.  &  J.,  T.  J.  Edmonds, 
General  Secretary.  P.  S.  By  suspending  you  are  the  loser.  Don't 
do  it."    Held,  That  this  was  insufficient  as  a  notice  of  forfeiture. 

Sanne — Same — Validity: 

For  some  time  decedent's  dues  had  been  carried  by  the  local 
lodge  to  which  he  belonged.  In  June  the  secretary  of  the  local 
lodge  requested  payment  of  the  May  and  June  dues  and  asked 
that  something  be  paid  on  the  back  dues  as  soon  as  he  was  able. 
Decedent  paid  the  June  dues.  Afterwards,  in  June,  he  was  sus- 
pended.   HeJd»  That  the  suspension  was  invalid. 

[Order  granting  plaintiff  new  trial  below.    Here  affirmed  against 
society.] 

Walton  v.  Fraternal  Aid  Association  (Kansas  City  C.  A.) : 

130  Southwestern  Reporter  (November  2,  1910)   1124. 

Interpleader— Grounds  for  Relief: 

To  authorize  a  bill  of  interpleader  it  must  appear  that:  "(1) 
The  same  thing,  debt  or  duty,  must  be  claimed  by  both  or  all 
the  parties  against  whom  the  relief  is  demanded.  (2)  All  their 
adverse  titles  or  claims  must  be  dependent,  or  be  derived  from 
a  common  source.  (3)  The  person  asking  the  relief — the  plain- 
tiff— must  not  have  nor  claim  any  interest  in  the  subject-matter. 
(4)  He  must  have  incurred  no  independent  liability  to  either  of 
the  claimants;  that  is,  he  must  stand  perfectly  indifferent  be- 
tween them,  in  the  position  merely  of  a  stakeholder. 

Same — Sufficiency  of  Bill: 

A  bill  of  interpleader  showing  that  plaintiff  was  fully  In- 
formed of  the  defendants'  rights  and  of  his  own  liability,  or  if 
it  should  show  that  one  of  the  defendants  was  certainly  entitled, 
on  the  facts  alleged,  to  the  thing,  debt  or  duty,  in  either  case  it 
would  be  demurrable,  there  would  be  no  ground  for  an  inter- 
pleader. 

207 


Digitized  by  VjOOQIC 


208  DIGEST  OF  INSURANCE  CASES.         [Vol.  XXIV 

Same — Same — Waiver: 

A  bill  of  interpleader  on  its  face  showed  that  one  of  the  de- 
fendants was  entitled  to  the  fund  in  question.  Held,  That,  by 
answering  and  setting  up  their  conflicting  claims,  the  defendants 
waived  this  defect. 

Same — Same — Payment  into  Court — Dismissal: 

Where  the  complaint  in  interpleader  is  determined  to  be 
sufficient,  the  court  should  order  plaintiff  to  pay  the  amount  into 
court  and  order  defendants  to  Interplead,  but,  If  the  complaint 
is  found  insufficient  as  a  bill  of  interpleader  on  demurrer,  the 
action  should  be  dismissed,  leaving  defendants  to  assert  their 
respective  rights  as  they  may. 

Same — Relief — Interest: 

The  plaintifiP  association  filed  a  bill  of  Interpleader  and  of- 
fered to  pay  the  fund  Into  court  and  be  discharged.  During  five 
terms  of  court  between  the  filing  of  the  bill  and  the  judgment, 
it  remained  ready  and  willing  to  make  such  payment,  but  was 
not  ordered  to  do  so.  No  interest  was  earned  on  the  amount  dur- 
ing that  time.  Held,  That  the  plaintifC  was  not  liable  for  Interest, 
the  filing  of  the  bill  of  interpleader  and  the  ofCer  to  pay  into 
court  being  analogous  to  a  proper  tender  of  money.  This  stops 
interest;  the  reason  being  that  the  person  to  whom  the  tender 
is  made  is  in  the  wrong  In  declining  to  receive  it. 

Same — Same — Attorney's  Fees: 

Where  the  plaintiff  had  filed  a  bill  of  interpleader,  there  was 
no  error  in  disallowing  an  attorney's  fee  to  the  plaintifC  to  be 
paid  out  of  the  fund,  and  ultimately  to  be  taxed  against  the  un- 
successful defendant. 

[Judgment    against   plaintiff    in    part.      Here    modified   and    af- 
firmed.] 
Supreme  Lodge  Knights  of  Honor  v.  Selby  et  al.   (N.  C. 
S.  C.) : 

69 'Southeastern  Reporter  (November  6,  1910)  61. 

Action  to  Restrain   Enforcement  of  Judgment — Issues — Res  Ad- 
Judicata: 

The  proceeds  of  the  certificate  issued  by  the  society  were 
paid  to  one  claiming  to  be  beneficiary.  Subsequently  another 
claimed  the  proceeds  and  sued  the  society  to  enforce  payment, 
recovering  judgment  for  the  amount  claimed.  Before  judgment 
was  entered,  the  society  sued  the  plaintiff  in  the  former  action 
to  enjoin  the  entry  and  enforcement  of  the  judgment,  the  issues 
being  the  same  as  in  the  former  action.  Held,  That  judgment  in 
the  former  case  was  res  adjudicata. 

[Judgment  for  defendant  below.    Here  affirmed  against  society.] 
Sovereign  Camp  of  Woodmen  of  the  World  v.  Means  et  al. 
(S.  C.  S.  C.) : 

69  Southeastern  Reporter  (November  5,  1910)  85. 

Action  on  Poiicy — SufRciency  of  Answer: 

The  answer  to  the  complaint  against  the  "National  Council 
Junior  American  Mechanics"  was  made  in  the  name  of  the  "Fu- 
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neral  Benefit  Department  of  the  National  Council  Junior  American 
Mechanics."  Held,  That  the  answer,  although  filed  in  the  name 
of  "FMneral  Benefit  Department  of  the  Junior  Order  United  Amer- 
ican Mechanics/'  should  be  taken  as  the  answer  of  the  "National 
Council  of  Junior  Order  of  United  American  Mechanics/'  as  it 
Appears  that  the  FMneral  Benefit  Department  of  this  order  was 
the  department  against  which  the  claim  asserted  was  presented 
and  the  department  by  which  the  claim  if  allowed  should  be.  paid. 

Same — Defenses — Use  of  Intoxicants: 

The  by-laws  provided  that  if  insured's  death  was  caused  by 
the  intemperate  use  of  intoxicants  his  beneficiary  would  not  be 
entitled  to  benefits.  Held*  That  where  death  was  so  caused 
there  could  be  no  recovery. 

[Judgment   for  plaintiff  below.     Here  reversed  In   favor  of  so- 
ciety.] 

Funeral   Benefit   Department  of   Junior  Order  of  United 
American  Mechanics  v.  Ringo  (Ky.  C.  A.) : 

131  Southwestern  Reporter  (November  9,  1910)  2. 

Mutual  Benefit  Societies — Corporation — Separate  Organization: 

Certain  members  of  the  "Supreme  Ruling  of  the  Mystic  Cir- 
cle/' the  legislative  body  of  the  "Fraternal  Mystic  Circle/'  fear- 
ing trouble  with  the  Insurance  Commissioner  of  Ohio,  organized 
a  corporation  in  Pennsylvania  bearing  the  name  "Supreme  Rul- 
ing of  the  Mystic  Circle."  Subsequently  the  Ohio  body  trans- 
ferred to  the  Pennsylvania  corporation  all  rights,  assets,  etc.  It  is 
contended  that  the  Ohio  corporation  and  the  Pennsylvania  cor- 
poration are  one  and  the  same.  Held,  That  where  the  two  cor- 
porations were  organized  under  the  laws  of  different  states  and 
both  had  done  business  at  the  same  time,  a  finding  that  they, 
were  one  and  the  same  corporation  was  erroneous. 

Same — Change  of  Plan — Consent  of  Member: 

The  society  changed  its  plan  of  business  from  the  assess- 
ment to  the  monthly  payment  plan.  Insured  surrendered  his  orig- 
inal certificate  for  another  and  made  payments  under  the  new 
plan.  Held,  That  by  so  doing  he  had  thereby  consented  to  the 
change. 

Same — Re-Rating  of  Members — Acta  of  Executive  Committee: 

The  constitution  of  the  society  authorized  the  executive  com- 
mittee to  re-rate  members.  Held,  That  the  fact  that  the  by-law 
re-rating  members  was  not  passed  by  the  supreme  legislative 
authority  of  the  society  was  immaterial,  where  such  authority 
was  vested  in  the  executive  committee. 

Same — Same — Constitutional  Provision — Scope  of  Operation: 

The  constitution  of  the  society  provided  that  if,  where  mem- 
bers were  transferred  from  one  society  to  another,  the  rate  paid 
by  the  member  to  the  society  to  which  he  originally  belonged  was 
less  than  the  rate  charged  by  the  receiving  society,  such  mem- 
ber might  be  re-rated  by  the  executive  committee.  Held*  That 
this  provision  authorized  the  re-rating  of  assessments  of  existing 
members,  and  was  not  confined  to  persons  thereafter  becoming 
members. 

1911-14 
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Same — Same— Unauthorized  Acts — Remedies  of  Member: 

The  act  of  the  executive  officers  of  a  mutual  benefit  society 
in  attempting  to  enforce  an  unauthorized  resolution,  is  not  a 
breach  of  the  contract  between  the  member  and  the  society. 
The  member's  remedy  in  such  a  case  is  to  enjoin  the  enforce- 
ment of  the  resolution*  or  if  suspended  for  non-compliance  there- 
with, to  compel  his  reinstatement  by  mandamus. 

Same — Same — Same — Burden  of  Proof: 

The  burden  of  proof  is  on  an  objecting  member  to  show  that 
the  acts  of  the  executive  committee  of  the  society,  in  attempting 
to  enforce  a  resolution  re-rating  members,  are  unauthorized. 

Same— Solvency— "Assets"— "Liabilities": 

The  assets  of  a  life  insurance  company  are  the  funds  which 
it  has  in  its  treasury  and  the  money  which  it  will  be  able  to  col- 
lect in  the  future  from  its  policyholders,  above  its  necessary  ex- 
penses. Its  liabilities  are  the  amounts  unpaid  on  claims  that 
have  accrued  and  the  amounts  which  it  has  promised  to  pay  by 
its  contracts  of  insurance  which  will  accrue  in  the  future.  If  its 
assets  exceed  its  liabilities  as  thus  stated,  it  is  in  good  financial 
condition;  otherwise  it  is  not. 

Same — By-Laws — Arnendment: 

Mutual  benefit  societies  have  an  inherent  right  to  pass  by- 
laws, rules  and  regulations  for  their  government,  and  that  such 
action,  when  taken  by  the  properly  constituted  authority,  is 
binding  on  all  the  members,  whether  the  same  be  taken  before 
or  after  the  acquisition  of  membership. 

Same — Same — Increase  of  Assessments — Validity: 

The  member  upon  joining  the  society  agreed  to  be  bound 
by  the  by-laws  then  in  existence  and  such  as  might  thereafter 
be  enacted.  Held^  That  under  such  agreement  insured  would 
be  bound  by  the  enactment  of  a  by-law  readjusting  the  rate  of 
assessment  so  as  to  enable  the  society  to  meet  its  obligations. 

Same — Same — Same — Vested  Rights: 

The  vested  rights  of  a  member  of  a  mutual  benefit  society 
are  not  Impaired  by  a  by-law  raising  the  assessment  rates  he  is 
required  to  pay  in  the  future  to  enable  the  society  to  meet  its 
obligations  to  himself  and  his  fellow-members. 

Same — Same — Same — Arbitrary  Character: 

A  change  in  the  rate  of  assessments  which  affected  all  of 
the  members  of  the  class  to  which  plaintiff  belonged  in  the 
same  manner  was  not  an  arbitrary  change. 

Same — Same — Same — Reasonableness  of  Increase: 

The  by-laws  were  amended  so  as  to  require  all  members  to 
pay  rates  according  to  the  fraternal  congress  table.  Under  the 
old  rate,  at  the  time  the  by-laws  were  amended,  the  death 
claims  exceeded  the  amounts  received  from  assessments.  In- 
stead of  there  being  a  reserve  accumulated  out  of  the  payments 
made  by  insured,  which  reserve  should  have,  at  his  age  and 
length  of  membership  in  the  association,  amouted  to  |1,800, 
there  was  a  deficiency  amounting  to  |2,450.     Held,  That  under 
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these  circumstances,  the  act  of  the  defendant  in  re-rating  its 
members  so  as  to  require  them  to  pay  according  to  the  fra- 
ternal congress  table  of  rates,  thereby  increasing  plaintiff's 
monthly  assessment  to  123.16  on  the  $3,000  certificate  carried 
by  him,  was  necessary  to  enable  the  defendant  to  meet  its 
future  obligations,  and  was  not  unreasonable. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Supreme   Ruling   of   Fraternal   Mystic   Circle  v.   Ericson 
(Tex.  C.  C.  A.) : 

131  Southwestern  Reporter  (November  9,  1910)   92. 

Annotation — Waiver  of  Provision  as  to  Change  of  Occupation  by 

Continued  Receipt  of  Dues: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Johnson  v.  Modern  Brotherhood  of  America,  heretofore  re- 
ported in  23  Insurance  Digest  262. 

27  Lawyers*  Reports  Annotated  (N.  S.)  446. 

Policy — Assignment — Insurable  Interest — Wagering  Contract: 

life  policy,  valid  at  its  inception,  may  be  subsequently 
assigned  to  one  without  an  insurable  interest,  and  the  second 
policy  issued  in  effecting  the  change  of  beneficiaries  can  not  be 
held  to  be  a  wagering  policy. 

By-Laws — Retroactive  Effect: 

By-laws  are  never  to  be  held  retroactive  where  any  other 
reasonable  construction  is  possible. 

Same — Same — Beneficiaries: 

Insured  agreed  to  be  bound  by  the  by-laws  thereafter 
enacted.  Subsequently  a  by-law  was  enacted  prohibiting  the 
naming  of  a  beneficiary  having  no  insurable  interest.  Held,  That 
this  by-law  was  not  retroactive  so  as  to  render  illegal  a  prior 
legal  change  of  beneficiaries  in  favor  of  such  a  beneficiary; 
the  provision  in  such  by-law  stipulating  that  it  would  be  in 
force  and  effect  from  and  after  a  certain  future  day  being  clearly 
prospective. 

[Judgrment  for  assigrnee  below.     Here  affirmed  in  favor  of  aa- 

sig^nee.] 
Grant  v.  Independent  Order  Sons  &  Daughters  of  Jacob  et 
al.  (Miss.  S.  C.) : 

52  Southern  Reporter  (July  30,  1910)  698; 

39  Insurance  Law  Journal  (September,  1910)  1244. 

Beneficiary — Vested  Interest: 

A  beneficiary  in  a  fraternal  benefit  certificate  has  no  vested 
rights. 

Same — Change  of  Designation — Estoppel: 

Insured  applied  to  the  society  by  written  communication 
to  change  the  name  of  beneficiary  in  his  policy,  and  designated 
the  name  of  the  person,  whom  he  wished  to  be  substituted. 
The  communication  was  delivered  in  open  lodge  and  was  ac- 
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cepted  by  the  society.  Held,  That  the  society  recognized  in- 
sured's right  to  change  the  beneficiary  in  this  manner  and  by 
accepting  the  application  for  the  change  was  thereby  estopped 
from  questioning  its  validity. 

Same — Same — Who  May  Queation: 

A  beneficiary  having  no  vested  right  in  the  policy,  could  not 
question  the  method  by  which  the  change  of  beneficiaries  was 
made.  She  was  only  interested  in  the  question  of  whether  or 
not  a  change  had  actually  been  made. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendants.] 

Ross  et  al.  v.  Rogers  (Ark.  S.  C.) : 

131  Southwestern  Reporter  (November  23,  1910)  '836. 

Application— False  Statement— Estoppel : 

In  a  proposition  blank  the  applicant  for  membership  made  a 
true  statement  as  to  his  occupation.  Statements  in  this  blank 
were  made  warranties.  Subsequent  to  this  the  subordinate  court 
of  the  order  appointed  an  investigating  committee,  who  made  in- 
quiries as  to  the  truth  of  his  statements  and  his  eligibility  and 
recommended  his  admission.  He  then  made  a  formal  application 
in  which  he  falsely  stated  his  occupation  to  be  that  of  *'dirt  wagon 
driver/'  when  in  fact  he  was  employed  as  a  metal  polisher.  The 
order  refused  payment  because  of  the  false  statement  in  the  ap- 
plication as  to  his  occupation.  Held,  That  the  order,  having 
knowledge  through  the  proposal  of  Insured's  occupation,  and  hav- 
ing received  his  money,  is  estopped  to  say  that  his  false  state- 
ments in  the  application  rendered  the  policy  void. 

[Judgment  for  plaintiff  below.     Here  affirmed  aguinst  defend- 
ant] 

Lessnau  v.  Catholic  Order  of  Foresters  (Mich.  S.  C.) : 

128  Northwestern  Reporter  (December  2,  1910)  201; 
17  Detroit  Legal  News  (November  26,  1910)  887. 

Action  on  Policy — SufRciency  of  Answer — Violation  of  Law: 

The  society  set  up  in  answer  to  an  action  on  the  policy, 
that  insured  Kesterson,  had  come  to  his  death  when  he  was 
violating  the  law  in  that  he  was  attempting  to  kill,  or  do  great 
bodily  harm  to  one  Rogers  in  violation  of  the  provision  of  the 
policy  that  if  insured  *'shall  die  in  consequence  of  a  duel,  or 
combat,  except  in  self-defense  ♦  ♦  ♦  or  in  consequence  of 
violation  or  attempted  violation  of  the  law",  the  policy  shall  be 
void.  Held,  That  construing  the  pleading  most  strongly  against 
the  pleader,  an  old  and  most  familiar  rule  for  testing  its  suffi- 
ciency upon  demurrer,  we  find  that  the  answer  did  not  state  mat- 
ter constituting  defense  to  the  cause  of  action  on  the  covenant. 
For  all  that  appears,  Kesterson  may  have  been  attempting  to  de- 
fend himself  from  Rogers  when  the  latter  took  his  life.  In  such 
event  he  was  not  violating  the  law,  and  his  act  was  furthermore 
saved  by  the  express  exception  contained  in  the  qualifying  clause. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  com- 
pany.] 
Eminent  Household  of  Columbian  Woodsmen  v.  Kesterson 
(Ky.  C.  A.) : 

181  Southwestern  Reporter  (November  80.  1910)  884. 
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Suicide — Presumption : 

It  is  presumed  that  an  insured's  death  was  not  by  suicide. 
Same — Question  for  Jury — Sufficiency  of  Evidence: 

The  insured  died  in  a  public  park,  in' plain  view  of  several 
people  had  their  attention  been  called  to  him.  He  was  seen  by 
one  person,  reclining  against  a  tree  with  a  death-like  pallor  on 
his  face;  when  this  witness  tried  to  arouse  him,  he  made  two 
gasps  for  breath  and  died.  Lying  on  the  ground  at  his  side  was 
a  mug,  which  had  an  odor  of  carbolic  acid,  and  about  15  feet  away 
was  a  small  bottle  which  had  contained  carbolic  acid.  The  in- 
terior of  his  mouth  was  white  as  if  burned,  but  his  lips  and  mus- 
tache showed  no  effects  of  carbolic  burning.  Insured  had  been 
suCCering  from  blood  poisoning  in  his  right  hand,  which  he  treated 
by  applying  carbolized  water  thereto;  that  for  this  purpose  he 
carried  around  with  him  and  used  the  mug  found  near  him.  Phy. 
sicians  testified  that  according  to  circumstances  and  the  quantity 
administered  death  from  carbolic  acid  might  be  instantaneous  or 
otherwise.  "When  death  is  instantaneous,"  said  one  of  said  phy- 
sicians, "paralysis  takes  place  in  the  motor  center  of  respira- 
tion in  the  brain.  When  that  happens,  the  man  just  drops  like 
a  shot."  In  cases  where  death  is  not  instantaneous,  the  suffer- 
ing of  the  patient,  physicians  stated,  is  intense,  causing  him  to 
writhe,  cry  out,  and  breathe  stertorously.  A  paralysis  of  the 
respiratory  organs  produced  by  the  drug,  one  of  them  testified, 
would  cause  a  patient's  face  to  take  on  a  bluish  color.  It  was 
shown  by  evidence  of  the  physicians  that  the  tongue  of  a  person 
in  bad  health  frequently  has  a  white  coat.  Testimony  was  offered 
and  admitted  tending  to  show  it  to  be  improbable,  if  not  impos- 
sible, that  Green  could  have  drunk  from  the  mug  carbolic  acid 
sufficient  to  have  produced  his  death  without  leaving  on  his  lips, 
other  parts  of  his  face,  or  a  mustache  worn  by  him,  any  evidence 
of  the  use  by  him  of  the  drug.  Testimony  also  was  admitted  tend- 
ing to  show  that  it  would  not  have  been  possible,  if  Green's  death 
was  caused  by  carbolic  acid  and  was  not  instantaneous,  for  him 
to  have  died  in  the  peaceful  and  apparently  painless  way  he  did 
die.  And  testimony  also  was  heard  tending  to  show  that  his 
death  was  due  to  heart  failure.  Held,  That  the  question  of  sui- 
cide was  for  the  jury,  and  that  the  evidence  was  sufficient  to  jus- 
tify their  finding  that  he  had  not  taken  his  own  life. 

[Judgment   for  plaintiff  below.     Here  affirmed  against   com- 
pany.] 

Grand  Fraternity  v.  Green  (Tex.  C.  C.  A.) : 

131  Southi^estern  Reporter  (November  30,  1910)  442. 

By-Laws — Amendment — Engaging  in  Business  of  Seiiing  Liquor: 
A  fraternal  benefit  society  has  a  perfect  right  in  a  proper 
manner  to  adopt  a  by-law  applicable  to  certificates  thereafter 
issued  which,  as  broadly  as  might  be  thought  wise,  would  pro- 
hibit beneficial  members  from  becoming  engaged  even  indirectly 
in  the  business  of  manufacturing  or  selling  liquors. 

Contract — Rule  of  Construction — When  Applied: 

A  construction  should  be  employed  which  will  avoid  for- 
feitures, and  that  the  penalties  for  ambiguous  words  should  be 
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visited  on  him  who  has  selected  them.  But  necessarily  before 
these  rules  can  be  of  assistance  to  a  party  in  such  a  case  as  this 
it  must  appear  that  the  application  to  words  of  that  fair  and 
ordinary  meaning  which  must  be  presumed  to  have  been  in  the 
minds  of  the  parties  fails  to  make  the  intent  clear  and  does  in 
fact  leave  some  uncertainty  concerning  whose  solution  intelli- 
gent men  might  reasonably  differ  and  argue. 

By-Laws — Engaging  in  Occupation  of  Selling  Liquor — ^'Engaged" 

— ^"Occupation": 

A  by-law  provided  that  no  person  shall  be  eligible  for  mem- 
bership in  the  order  who  is  engaged  either  as  principal,  agent 
or  servant  in  the  manufacture  or  sale  of  spirituous,  malt  or 
vinous  liquors  as  a  beverage,  and  should  any  beneficial  member 
of  the  order  engage  in  any  of  the  above  named  prohibited  occu- 
pations after  his  admission,  his  benefit  certificate  shall  become 
null  and  void  from  and  after  the  date  of  his  so  engaging  in  such 
prohibited  occupation,  and  he  shall  stand  suspended  from  all 
rights  to  participate  in  the  benefit  funds  of  the  order.  Insured 
with  his  son  opened  a  saloon  as  co-partners,  the  license  there- 
for being  issued  in  their  joint  names,  and  the  member  being 
pecuniarily  interested  therein,  though  he  performed  no  labor 
in  or  about  the  saloon  and  took  no  active  part  in  the  business. 
Held,  That  insured  was  engaged  in  the  occupation  of  selling 
intoxicating  liquors  within  the  meaning  of  the  by-law,  the  word 
''engaged"  being  equivalent  to  "carry  on"  and  the  word  "oc- 
cupation" meaning  "business". 

Same — Same— Waiver  of  Forfeiture: 

Insured  engaged  in  the  business  of  selling  intoxicating  liq- 
uor in  violation  of  the  society's  by-laws,  thereby  forfeiting  his 
insurance.  He  retired  from  the  business  before  his  death. 
After  such  retirement,  he  surrendered  his  policy  and  obtained 
a  new  certificate  payable  to  a  new  beneficiary.  Held,  That  the 
rights  acquired  under  the  new  certificate  were  not  greater  than 
those  existing  under  the  original  certificate,  there  being  nothing 
to  show  that  the  new  certificate  operated  to  waive  a  forfeiture 
of  the  original  certificate. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
Graves  v.  Knights  of  the  Maccabees  of  the  World  (N.  Y. 
C.  A.) : 

92  Northeastern  Reporter  (November  22,  1910)  792; 
39  Insurance  Law  Journal  (December,  1910)  1664. 

Beneficiary — Statute — Who  May  Object: 

111.  Laws  1893,  p.  130,  limits  beneficiaries  to  families,  heirs 
and  dependents.  Held,  That  a  brother-in-law  named  as  benefi- 
ciary could  not  take  the  fund,  but  that  it  should  go  to  insured's 
daughter,  where  she  was  his  only  heir.  Held,  further.  That  the 
fact  that  the  brother-in-law  does  not  belong  to  any  eligible  class 
is  not  an  objection  which  the  society  alone  can  raise;  the  person 
entitled  to  the  fund  can  raise  it. 

Same — Rival  Claimants — Payment  Into  Court — Effect: 

The  rights  of  conflicting  claimants,  where  one  of  such  claim- 
ants was  without  the  classes  entitled  to  take  under  the  statute* 
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are  not  affected  by  the  action  of  the  society  In  bringing  the  money 
into  court,  in  order  to  be  relieved  of  litigation  because  of  conflict- 
ing claims  to  it. 

Assessments  —  Payment  by  Ineligible   Beneficiary — Reimburse- 
ment: 

Voluntary  payment  of  dues  and  assessments  under  a  benefi- 
ciary certificate  on  the  life  of  another,  payable  to  a  third  person, 
are  not  entitled  to  repayment  out  of  the  death  benefit  fund;  but 
such  payments,  made  by  the  beneficiary  with  the  expectation  of 
receiving  the  fund,  are  recoverable  out  of  the  fund,  on  it  being 
awarded  to  another  on  account  of  the  beneficiary's  ineligibility. 

[Judgment   for  daughter   below.     Here   affirmed   in   favor   of 
daughter.] 

Grand  Lodge  of  Ancient  Order  of  United  Workmen  v.  EHil- 
man  et  al.  (111.  S.  C.) : 

92  Northeastern  Reporter  (December  6,  1910)  962. 

By-Laws— Payment  of    Delinquent  Dues — Completion   of    Rein- 
statement: 

The  constitution  and  by-laws  of  the  society  provided  that 
any  member  suffering  himself  to  become  indebted  for  weekly 
dues  for  thirteen  weeks  shall  not  be  entitled  to  benefits  until 
four  weeks  after  all  such  arrearages  have  been  paid.  Held,  That 
where  a  member,  who  was  more  than  thirteen  weeks  in  arrears, 
caused  his  sister  to  pay  his  delinquent  dues  at  a  time  when  he 
was  suffering  from  typhoid  fever,  from  which  he  succumbed 
within  four  weeks  after  payment  of  such  dues,  his  beneficiary 
was  not  entitled  to  recover. 

Same — Construction — "Sickness" : 

The  term  "sickness,"  as  used  in  the  by-laws  and  benefit  cer- 
tificate, to  entitle  the  member  to  sick  benefits,  must  have  been 
such  as  to  disable  him  from  pursuing  his  regular  vocation  or 
earning  his  livelihood  in  some  legitimate  way. 

Assessments — Payment  Out  of  Sick  Benefits — Notice: 

It  is  claimed  that  although  no  actual  payment  of  dues  was 
made  by  insured  for  a  period  of  thirteen  weeks,  he  was  not  in 
arrears,  for  the  reason  that  he  was  entitled  to  sick  benefits  for  a 
part  of  the  time  to  an  amount  more  than  sufilcient  to  pay  off 
and  discharge  his  current  dues.  Held,  That  before  a  member  can 
make  good  a  claim  for  sick  benefits  as  against  dues,  the  council 
must  have  been  notified  of  his  sickness  or  acquired  knowledge 
of  it  in  some  manner  provided  or  recognized  by  the  charter. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Page  V.  National  Council,  Junior  Order  United  American 
Mechanics  (N.  C.  S.  C): 

69  Southeastern  Reporter  (December  10,  1910)  414. 

Action  to  Compel  Reinstatement — Parties — Substitution — Notice: 

After  commencement  of  an  action  for  reinstatement  of  a 

benefit  society,  insured  having  died,  an  application  by  insured's 

administrator  was  granted,  substituting  them  as  plaintiff  on  con- 
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dition  that  the  beneficiaries  named  in  the  certificate  apply  to  be 
Joined  as  co-plaintiffs.  Held,  That  an  order  subsequently  made 
substituting  the  administrators  and  beneficiaries  as  parties  plain- 
tiff, without  giving  defendant  an  opportunity  to  be  heard,  was 
improper  and  cause  for  setting  aside  the  order. 

[Order  substituting  administrators  and  beneficiaries  as  parties 
plaintiff  below.     Here  reversed.] 

Pierce  v.  Supreme  Tent  of  Knights  of  the  Maccabees  of 
the  World  (N.  Y.  S.  C,  App.  Div.): 

125  New  York  Supplement  (December  12,  1910)  668. 

Wrongful  Expulsion — Remedies: 

Where  a  member  of  a  fraternal  insurance  association  was 
wrongfully  expelled  and  illegally  deprived  of  his  rights  under  his 
contract  of  insurance,  he  need  not  exhaust  the  remedies  of  ap- 
peal within  the  association,  but  may  immediately  institute  pro- 
ceedings at  law  for  damages  for  wrongful  expulsion. 

[Judgment  for  plaintiff  below.     Here  afilrmed  against  associa- 
tion.] 

Independent  Order  of  Sons  &  Daughters  of  Jacob  of  Amer- 
ica V.  Wilkes  (Miss.  S.  C.) : 

58  Southern  Reporter  (December  17,  1910)  493. 

Charter  Powers — Members  Presumed  to  Know: 

Members  of  a  mutual  benefit  association  are  boimd  to  take 
notice  of  the  charter  powers  of  such  association  and  of  the  law 
of  the  State  imder  which  it  is  organized  and  authorized  to  do 
business. 

Mutual   Benefit  Certificate— Agreement  to   Return    Premiums — 

Validity; 

Where  a  mutual  benefit  association,  organized  and  doing 
business  under  the  laws  of  the  State  of  Alabama,  issued  to  one 
of  its  members  a  policy  agreeing  to  repay  to  said  member,  after 
the  expiration  of  ten  years,  the  premiums  paid  in  by  said  mem- 
ber upon  his  policy,  less  any  sums  drawn  out  by  him  for  such 
benefits,  and  said  agreement  is  ultra  vires  as  construed  by  the 
Supreme  Court  of  Alabama,  no  recovery  of  said  premiums  can 
be  had  in  this  State. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.^ 

Southern  Mut.  Aid  Assn.  v.  Cobb  (Fla.  S.  C.) : 

53  Southeastern  Reporter  (December  17.  1910)  506. 

Mutual  Benefit  Certificate — Measure  of  Recovery: 

By  the  terms  of  the  contract,  the  beneficiary,  upon  the  mem- 
ber's death,  was  entitled  to  receive  the  proceeds  of  one  assess- 
ment, made  against  all  the  members  of  the  society,  not  to  ex- 
ceed $2,000.  Upon  insured's  death  his  beneficiary  sued  to  re- 
cover the  sum  of  $2,000.  Held,  That  the  contract  sued  on  was 
not  to  pay  $2,000,  but  a  sum  dependent  upon  the  number  of  mem- 
bers who  were  liable  to  be  assessed,  and  the  amount  each  mem- 
ber should  be  assessed. 
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By-Laws — Amendment — Impairment  of  Contract: 

The  member  agreed  in  his  application  to  conform  to  the  by- 
laws then  in  force  and  those  which  might  thereafter  be  enacted. 
By  the  terms  of  the  by-laws  at  the  time  he  became  a  member, 
the  beneficiary,  upon  his  death,  was  to  receive  an  amoimt  equal 
to  one  assessment  on  the  membership;  however,  not  to  exceed 
$2,000.  Subsequently  the  by-laws  were  amended  so  as  to  provide 
for  two  assessments  in  two  months,  and  that,  after  deducting  the 
expenses  for  that  period,  payment  of  all  claims  maturing  within 
that  period  should  be  made  at  the  rate  per  thousand  equaled  by 
such  balance.  Held,  That  in  so  far  as  the  amendment  defeated 
the  right  of  the  beneficiary  of  insured  to  have  one  assessment  for 
her  benefit,  it  impaired  her  contract  right  and  was  invalid. 

Same — Same — Amount  of  Benefits: 

A  member  of  a  relief  association  Joined  in  1884  as  a  member 
of  Class  A,  then  entitling  his  beneficiary  upon  his  death  to  one 
assessment  upon  the  members  of  Class  A,  not  to  exceed  $2,000, 
and,  after  the  consolidation  of  Class  A  with  two  other  classes, 
In  1886,  the  member's  beneficiary  was  entitled  to  one  assessment 
upon  all  the  members  of  the  association.  A  by-law  of  1892  pro- 
vided that  no  change  in  rates  and  conditions  of  the  policies  in 
force  November  1,  1892,  should  be  made,  and  in  1893  a  by-law 
provided  that  the  amount  payable  to  a  member's  beneficiary 
should  be  ascertained  according  to  the  amended  by-laws  of  1892. 
After  the  death  of  insured  in  1909  as  a  member  in  good  stand- 
ing, an  action  was  brought  to  recover  $2,000.  Held,  That,  under 
the  by-laws  of  1892  and  1893,  the  contract  of  the  association  was 
that  the  plaintiff,  under  her  certificate  issued  in  1884,  would  be 
entitled  to  one  assessment  upon  all  the  members  at  the  date  of 
insured's  death,*  at  the  rate  provided  by  the  by-laws  of  1884,  the 
date  of  the  certificate. 

Same — Same — Same : 

An  insured  joined  a  relief  association  in  1884  as  a  member 
of  Class  A,  thereby  entitling  his  beneficiary  at  his  death  to  have 
one  assessment  made  on  the  membership  of  Class  A.  In  1886 
Class  A  was  consolidated  with  the  other  two  classes,  and  the 
beneficiary  was  given  the  right  to  have  one  assessment  made  on 
all  the  members  of  the  association.  The  insured  died  in  good 
standing  in  1909.  Held,  That  the  insured  died  as  a  member  of 
the  whole  association,  and  not  of  Class  A,  and  that  the  assess- 
ment for  his  beneficiary  would  not  be  limited  to  the  survivors  of 
Class  A,  but  would  extend  to  all  the  members  of  the  association. 
[Judgment  for  plaintiff.] 

Heath  v.  New  York  Safety  Reserve  Fund   (N.  Y.  S.  C, 
Trial  Tr.): 

125  New  York  Supplement  (December  19,  1910)  852. 


Mutual  Benefit  Society — Management — Judicial  Control: 

Courts  have  no  authority  to  interfere  with  fraternal  benefit 
associations  by  directing  or  controlling  them  as  to  questions  of 
Internal  policy,  nor  to  decide  questions  relating  to  discipline  of 
their  numbers,  but  must  leave  such  associations  free  to  carry  out 
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any  lawful  purpose  in  accordance  with  their  rules  and  regula- 
tions, and  the  rule  applies  whether  the  association  is  incorpor- 
ated or  unincorporated.  But  while  the  courts  will  not  under- 
take to  direct  or  control  such  associations  In  the  matter  of  dis- 
cipline or  internal  policy,  they  will  not  hesitate,  when  some 
valuable  or  property  right  is  involved,  to  entertain  jurisdiction 
and  afford  relief. 

Same — By-Laws — Lodge  Property: 

The  constitution  and  laws  of  the  order  were  part  of  the 
contract  entered  into  by  each  and  every  member  of  the  order 
when  they  became  such  members,  and  every  article  of  property 
owned  by  the  lodge  was  subject  to  the  provisions  of  said  consti- 
tution and  laws. 

Same — Same — Same — Ownership : 

Under  a  by-law  providing  that  when  a  subordinate  lodge  is 
dissolved  or. suspended,  it  shall  be  the  duty  of  its  senior  officer 
to  deliver  up  the  paraphernalia,  books,  etc.,  to  the  Supreme 
Protector  or  some  deputy  designated  by  him,  the  right  of  the 
members  to  this  property,  if  any,  was  merely  to  use  it  during 
the  meeting  of  the  lodge,  and  simply  an  incident  to  their  mem- 
bership. 

Same — Subordinate  Lodge — Suspension: 

Where  the  membership  of  a  subordinate  lodge  was  divided 
into  factions,  and  the  feeling  between  the  factions  became  so 
violent  that  a  personal  collision  and  display  of  force  occurred,  a 
suspension  of  the  lodge  was  not  only  proper,  but  probably  neces- 
sary to  prevent  the  ruin  of  the  dodge. 

Same — Same — Same — Constitutionality — Due  Process: 

Benefit  certificates  were  issued  by  the  Supreme  Lodge 
through  subordinate  lodges  .acting  as  agents  and  through  which 
members  remitted  their  assessments.  Held*  That  a  suspension 
of  a  subordinate  lodge  did  not  deprive  the  members  of  such 
lodge  of  any  property  rights,  as  the  members  could  keep  their 
certificates  alive  by  payment  of  dues  directly  to  the  Supreme 
Lodge,  and  further  that  such  suspension,  although  without 
notice,  was  not  unconstitutional  as  depriving  the  members  of 
such  lodge  of  property  without  due  course  of  law. 

Same — Same — Sa  me — Same — Property : 

The  society  had  no  capital  stock,  and  the  Individual  mem- 
bers had  no  rights  in  the  benefit  fund  except  that  given  by  the 
benefit  certificates.  The  rights  to  receive  sick  benefits  depended 
upon  provision  being  made  therefor  by  the  subordinate  lodge, 
and  it  does  not  appear  that  the  subordinate  lodge  made  any  pro- 
vision for  such  benefits.  Held,  That  the  act  of  the  Supreme 
Lodge  suspending  the  subordinate  lodge  without  notice  did  not 
affect  any  property  rights  of  the  members,  within  the  meaning 
of  the  Constitutional  provision  that  citizens  shall  not  be  deprived 
of  property  except  by  due  process  of  law,  since  the  right  to  re- 
ceive sick  benefits,  if  such  had  been  provided,  did  not  constitute 
a  right  of  property,  but  merely  an  incident  to  membership. 
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Same — Same — Same — Same — Same: 

The  moral,  intellectual,  and  social  privileges  of  which 
members  of  a  subordinate  lodge  of  a  fraternal  order,  consisting 
of  a  supreme  lodge  and  of  subordinate  lodges,  have  been  de- 
prived by  the  suspension  of  the  subordinate  lodge,  and  depriva- 
tion thereby  of  the  right  to  participate  in  the  control  of  the  in- 
corporated Supreme  Lodge,  are  merely  incidents  to  membership, 
and  do  not  constitute  "property/' 

Same — Same — Same — Judicial  Control: 

Courts  will  not  interfere  with  the  action  of  a  Supreme 
Lodge  of  a  fraternal  benefit  society  in  suspending  a  subordinate 
lodge,  where  such  suspension  did  not  affect  any  property  rights 
of  the  members  of  such  subordinate  lodge. 

Same — By-Laws — Remedies: 

Members  of  a  fraternal  insurance  order,  consisting  of  a  su- 
preme lodge  and  of  subordinate  lodges,  and  governed  by  a  con- 
stitution authorizing  members  to  appeal  from  any  decision  of 
any  officer  in  the  manner  prescribed  by  the  constitution,  must 
pursue  the  remedy  provided  for,  and  where  they  do  not  do  so, 
they  cannot  appeal  to  the  courts. 

[Order  dissolving  temporary  injunction  below.     Here  affirmed  in 
favor  of  defendant] 

Lone  Star  Lodge  No.  1,  935,  K.  &  L.  of  Honor  v.  Cole  et 
al.  (Tex.  C.  C.  A.) : 

131  Southwestern  Reporter  (December  21,  1910)  1180. 

Action  on  Policy — Breach  of  Warranty — Undisputed   Evidence — 

Peremptory  Instruction: 

Insured  warranted  in  his  application  that  he  had  never 
changed  his  residence  on  account  of  his  health,  that  he  had 
never  been  afflicted  with  habitual  cough,  or  consumption,  or 
with  a  disease  of  the  lungs.  The  undisputed  evidence  showed 
tl}at  he  had  changed  his  residence  on  account  of  his  health  and 
that  he  was  at  the  time  suffering  from  tuberculosis  of  the  bowels 
and  lungs.  Held,  That  it  was  error  to  refuse  to  instruct  the  jury 
to  find  for  the  company. 

Same — Same — Waiver — Retention  of  Certificate: 

A  by-law  provided  that  the  certificate  should  be  kept  by  the 
society.  Upon  the  member's  death  it  retained  the  certificate. 
Held,  That  the  failure  of  the  association  to  surrender  the  certi- 
ficate was  not  a  waiver  of  objections  to  liability  thereon,  espe- 
cially where  the  counsel  for  the  beneficiary  was  given  the  priv- 
ilege of  inspecting  the  certificate  at  any  time. 

[Judgment  for  plaintiff  below.     H^re  reversed  in  favor  of  com- 
pany.] 

Knights  of  Maccabees  of   the  World   v.   Hunter   (Texas 

S.  C.) : 

132  Southwestern  Reporter  (December  28,  1910)  116. 

Beneficiary — Change    of    Designation — Right   of   Contract    Bene- 
ficiary to  Object: 
Where,  by  the  rules  of  the  society,  children,  upon  the  death 

of  their  mother,  the  original  beneficiary,  became  the  contract 
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beneficiaries,  such  children  have  such  an  interest  in  the  policy 
as  to  entitle  them  to  object  to  a  change  of  beneficiaries,  upon 
the  ground  that  the  insured  is  mentally  incapable. 

Same— Vested  Right: 

Mutual  promises  of  a  father  and  mother,  who  each  hold  the 
certificate  of  a  beneficial  association  in  which  the  other  is  named 
as  beneficiary,  never  to  change  the  beneficiaries  so  named,  and 
agreeing  that  in  the  event  of  the  death  of  either,  the  policy 
shall  run  to  the  children  and  never  be  changed,  create  no  such 
interest  in  the  children  as  would  entitle  such  children  to  compel 
the  enforcement  of  the  insurance  contract. 

Same — Insurable  Interest — Husband  and  Wife: 

Relationship  of  husband  and  wife  Is  sufficient  reason  for 
insuring  his  life  for  her  benefit. 

[Judgment  for  children  below.     Here  reversed  In  favor  of  sec- 
ond wife.] 

Knights  of  the  Modem  Maccabees  v.  Sharp  (Mich.  S.  C.) : 

128  Northwestern  Reporter  (December  30,  1910)   786. 

Assessments — Non-Payment — Notice — Forfeiture: 

The  by-laws  of  the  society  required  the  payment  of  assess- 
ments within  thirty  days  from  the  call,  and  provided  that  a 
failure  to  do  so  before  the  first  meeting  of  the  council  to  which 
the  member  belonged  operated  as  a  suspension,  except  that  any 
council  could  pay  the  member's  assessment  as  a  loan  or  gift  if 
such  payment  was  made  within  thirty  days  after  call.  Held, 
That  where  the  council  had  paid  several  assessments  for  the 
member  out  of  its  funds,  its  refusal  to  pay  a  certain  assessment 
would  not  of  itself  forfeit  the  member's  certificate,  unless  he  had 
been  notified  of  the  call»  or  received  notice  of  the  forfeiture. 

Same — Same — Same — Mailing — Question  for  Jury: 

Insured,  being  out  of  employment  in  St.  Louis,  gave  up 
house-keeping  and  went  to  Chicago  in  June,  1904,  to  obtain  em- 
ployment. His  wife  followed  him  in  July  and  remained  with 
him  for  six  weeks,  returning  to  St.  Louis  to  stay  with  her  mother 
until  her  husband  obtained  employment.  Insured  lived  in  Chi- 
cago with  his  sister  until  January,  1905,  when  he  went  to  Texas 
to  travel  for  a  packing  company.  The  recorder  of  the  council  to 
which  insured  belonged  knew  that  during  the  month  of  August 
he  resided  in  Chicago,  and  had  written  to  him  there.  Notice  of 
the  November  assessment  call  was  mailed  to  the  address  of  in- 
sured's mother-in-law  in  St.  Louis,  with  whom  he  had  resided 
between  the  time  he  gave  up  his  house  and  the  time  he  left  for 
Chicago,  and  with  whom  his  wife  was  staying  after  her  return 
from  Chicago.  Held,  That  whether  or  not  notice  of  the  assess- 
ment was  mailed  to  insured's  regular  address,  as  required  by 
the  policy,  was  for  the  jury. 

Same — Same — Same — Same — I  nstruction : 

The  court  directed  the  jury  that  although  it  should  believe 
from  the  evidence  the  regular  address  of  the  deceased  at  the 
time  mentioned  was  Chicago,  and  not  St  Louis,  yet  if  it  found 
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that  tlie  notice  of  the  contribution  and  of  the  suspension  were 
forwarded  and  received  by  deceased  at  his  regular  address  in 
Chicago,  or  that  actual  notice  thereof  reached  him  in  any  manner 
prior  to  his  death  and  in  time  for  him  to  have  made  application 
for  reinstatement  as  a  member,  then  the  verdict  should  be  for 
the  society.  Held,  That  the  instruction  was  erroneous  for  failing 
to  require  that  if  notice  was  not  mailed  to  his  regular  address 
he  must  have  received  it  within  the  thirty  days  prescribed  by 
the  society's  by-laws. 

Action  on  Policy — Reversal — Defenses — Waiver: 

The  society*  when  sued  on  the  certificate,  relied  solely  upon 
the  failure  of  insured  to  pay  a  certain  assessment.  Held,  That 
upon  the  reversal  of  the  trial  court's  decision,  the  society  could 
not  set  up  a  forfeiture  by  reason  of  insured's  failure  to  pay  cer- 
tain dues,  as  its  failure  to  set  up  this  defense  on  the  first  trial 
amounted  to  a  waiver. 

Waiver — Recall: 

Waiver  once  made  cannot  be  recalled. 

[Judgment  for  society  below.     Here  reversed  against  company.] 
Bange  v.  Supreme  Council  Legion  of  Honor  of  Mo.   (St. 
Louis  C.  A.) : 

182   Southwestern  Reporter    (January   4,   1911)    276. 

Benefit  Certificate — Nature  of  Contract — Life  Insurance  Contract: 

The  contract  of  a  fraternal  benefit  society,  denominated  a 
"benefit  certificate,"  and  providing  for  the  payment,  on  the 
member's  death  to  his  beneficiary  a  specified  sum  on  certain 
conditions,  is  a  life  insurance  policy,  and  the  society  is  a  mutual 
company  in  so  far  as  its  contract  of  insurance  is  concerned,  and 
is  precluded,  by  reason  of  Acts  Colo.  1903,  c.  119,  from  setting  up 
suicide  in  defense  to  its  policy. 

Mutual    Benefit    Association — Statutes — Dependents    as    Benefi- 

claries: 

Sec.  638,  1  Mills*  Am.  St.  of  Colo,  provides  in  part  that  "cor- 
porations, associations  and  societies,  not  for  pecuniary  profit, 
founded  under  this  act,  shall  be  bodies  corporate  and  politic  by 
the  name  stated  in  such  certificate;  *  *  *  associations  and 
societies  which  are  intended  to  benefit  the  widows,  orphans, 
heirs,  and  devisees  of  deceased  members  thereof,  an4  where  the 
members  shall  receive  no  money  as  profit  or  otherwise,  shall 
not  be  deemed  insurance  companies."  Held,  That  this  act  did 
not  apply  to  a  voluntary  association  writing  insurance  not  only 
for  the  benefit  of  those  named  in  the  act,  but  authorizing  the 
insured  to  designate  as  beneficiary  any  relative  or  dependent. 

Statute — Constitutionality — Defense  of  Suicide: 

Acts  Colo.  1903,  c.  119.  providing  that  suicide  of  a  policy- 
holder of  any  life  insurance  company  doing  business  in  this 
State  shall  not  be  a  defense  against  the  payment  of  a  life  in- 
surance policy,  whether  said  suicide  was  voluntary  or  Involun- 
tary, and  whether  said  policyholder  was  sane  or  Insane  is  not 
unconstitutional  as  impairing  the  obligation  of  contract,  nor  as 
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depriving  a  citizen  of  the  right  to  contract  for  himself  or  for 
the  benefit  of  others. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Head  Camp  Pacific  Jurisdiction  Woodmen  of  the  World 
et  al.  V.  Sloss  (Colo.  S.  C.) : 

112  Pacific  Reporter  (January  9,  1911)  49. 

Action  on  Policy — By-Laws— Complaint — Sufficiency: 

A  complaint,  in  action  against  a  benefit  society,  grounded 
on  its  by-laws,  which  alleges  in  the  present  tense,  the  existence 
of  certain  material  by-laws,  but  which  does  not  allege  that  they 
were  in  force  at  the  time  of  the  member's  death,  which  was 
more  than  a  year  prior  to  the  commencement  of  the  action,  is 
defective. 

[Demurrer  to  complaint  sustained  below.     Here  affirmed.] 
Wingersky   v.   United    States   Grand   Lodge   Independent 
Order  Free  Sons  of  Israel  (N.  Y.  S.  C,  App.  Div.) : 
126  New  York  Supplement  (January  9,  1911)  74. 

Mutual  Benefit  Society — ^Voluntary  Benefits — Right  to  Sue: 

The  charter  of  the  society  provided  that  its  purpose  was  "to 
aid  deserving  members  according  to  law;  such  aid  must  be  vol- 
untary and  not  otherwise."  A  member  was  entitled  to  certain 
benefits  under  his  contract,  which  the  society  refused  to  pay. 
Held,  That  the  society,  having  breached  its  contract,  became 
liable  to  the  member  for  the  damages  caused  by  such  breach, 
and  that  such  member  was  entitled  to  maintain  an  action  at  law 
to  recover  the  same. 

Same^By-Laws — "Dismissed": 

The  constitution  of  a  policemen's  mutual  benefit  society, 
composed  of  policemen  who  had  been  on  the  police  force  for 
six  years  or  more,  provided  that  **a  member  must  be  in  good 
standing  in  this  society  for  one  year  before  he  will  be  entitled 
to  any  benefits  except  death  or  dismissal."  The  plaintiff,  who 
had  been  on  the  police  force  for  twelve  years,  and  a  member 
of  the  society  for  eight  months,  was  "relieved  and  dismissed" 
because  of  disability,  as  authorized  by  the  laws  of  the  City  of 
New  York,  relating  to  the  pensioning  of  policemen.  Held,  That 
this  was  a  "dismissal"  within  the  meaning  of  the  constitution 
entitling  the  member  to  benefits. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  sbclety.] 
Foley  V.  New  York  Mut.  Ben.  Soc.  (N.  Y.  S.  C,  App.  Div.) : 
126  New  York  Supplement  (January  9,  1911)   12. 

Policy — ^"Incontestable  from   This  Date" — Fraudulent   Represen- 
tations: 

The  certificate  provided  that  it  is  "incontestable  from  this 
date."  The  association  set  up  in  defense  that  insured  made 
false  representations  in  his  application,  knowing  them  to  be 
false  and  making  them  for  the  purpose  of  defrauding  the  com- 
pany. Held,  That  this  defense  could  not  be  set  up  under  the  In- 
contestable clause. 
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Application — Representations — Warranties: 

Representations  are  no  part  of  the  contract  of  insurance, 
but  are  collateral  or  preliminary  to  it.  When  made  to  the  in- 
surer at  or  before  the  contract  is  entered  into,  they  form  a  basis 
upon  which  the  contract  is  entered  into;  they  form  a  basis  upon 
which  the  risks  proposed  to  be  assumed  can  be  estimated.  They 
operate  as  the  inducement  to  the  contract.  Unlike  a  false  war- 
ranty, they  will  not  invalidate  the  contract,  because  they  are 
untrue,  unless  they  are  material  to  the  risks,  and  need  only  be 
substantially  true.  They  render  the  policy  void  on  the  ground 
of  fraud,  while  a  non-compliance  with  a  warranty  operates  as  an 
express  breach  of  the  contract. 

Reinsurance — Contract — Measure  of  Recovery: 

The  defendant  association  assumed  the  contracts  of  the  L 
association  expressly  agreeing  to  "pay  the  full  benefit  provided 
for  in  this  certificate  at  death,  less  amounts  previously  paid  for 
disability  benefits,  and  unpaid  assessments,  whether  such  bene- 
fit is  provided  for  under  its  laws  or  not."  In  an  action  against 
the  defendant,  it  set  up  a  section  of  its  by-laws  providing:  "In 
the  event  of  the  maturity  by  death  or  disability  of  a  certificate 
in  this  association,  before  the  member  has  contributed  ten  years* 
assessments,  the  unpaid  assessments  will  be  charged  against 
the  certificate  and  deducted  from  the  final  payments."  Heldy 
That  the  defendant  could  not  claim  the  benefit  of  this  by-law 
providing  for  a  deduction  of  the  final  payment  where  it  did  not 
show  that  the  by-law  of  the  L  association  contained  such  a 
provision. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
National  Annuity  Assn.  v.  Carter  et  al.  (Ark.  S.  C.) : 

13 J  Southwestern  Reporter  (January  11,  1911)  633. 

Application — False  Statements — Burden  of  Proof: 

Where  a  mutual  benefit  society  pleads  fraudulent  state- 
ments by  the  insured  in  his  application  in  defense  to  an  action 
on  a  policy  issued  by  it,  the  burden  was  upon  it  to  prove  its 
charge  of  fraud. 

Same — Right  of  Company  to  Rely  on  Statements: 

A  mutual  benefit  society  has  the  right  to  rely  on  the  correct- 
ness of  the  statements  made  by  an  applicant  in  his  application, 
which  stipulates  that  the  statements  therein  are  warranted  to 
be  true. 

Same — Breach  of  Warranty — Forfeiture: 

Insured  stated  in  his  application  that  he  was  in  good  health, 
that  he  nor  any  of  his  family  had  ever  been  affected  with  tuber- 
culosis, and  that  within  five  years  prior  to  that  time  he  had  not 
consulted  a  physician.  These  statements  were  warranted  to  be 
true.  The  statements  were  false.  Held,  That  the  society  was 
not  liable. 

TJudgrment  for  plaintiff  on  orli^lnal  hearing:,  117  S.  W.  275. 
Petition  for  rehearing  granted  and  former  opinion  with- 
drawn and  judgrment  reversed.] 

Supreme  Lodge  K.  P.  v.  Bradley  (Ky.  C.  A.) : 

132  Southwestern  Reporter  (January  11,  1911)  547. 
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Corporate  Name — ^Appropriation — Injunction : 

The  "National  Circle,  Daughters  of  Isahella/'  a  Connecticut 
corporation  sues  to  enjoin  the  "National  Order  of  Daughters  of 
Isabella/'  a  New  York  corporation,  from  appropriating  its  name, 
claiming  that  in  the  use  of  such  name,  the  New  York  corporation 
misled  and  deceived  the  public,  and  Injuried  it  pecuniarily  and 
otherwise.  Held,  That  the  use  of  the  distinctive  portion  of 
plaintiff's  name  was  in  effect  an  appropriation  of  its  name,  and 
that  an  injunction  would  lie  to  restrain  its  use. 

Sanne — Sanne — Sanne: 

A  corporation  has  such  a  property  in  Its  name,  whether  or- 
ganized for  pecuniary  profit  or  not,  that  equity  will  protect  it  by 
enjoining  another  corporation  from  the  use  of  the  same  name  or 
one  so  similar  to  it  as  to  mislead  the  public. 

[Decree  for  plaintiff  below.    Here  affirmed  against  defendant] 
Daughters  of  Isabella  No.  1  et  al.  v.  National  Order  of 
Daughters  of  Isabella  et  al.  (Conn.  S.  C.  E.) : 

78  Atlantic  Reporter   (January  12,  1911)    838. 


By-Laws — Rennedies — ^Appeal  to  Tribunal  of  Society: 

A  by-law  provided  that  "a  member  of  the  order  desiring  to 
appeal  from  any  action  of  his  State  or  subordinate  council  may 
do  so."  There  was  nothing  in  the  constitution  or  by-laws  re- 
quiring such  appeal.  Heldf  That  the  member  was  entitled  to 
sue  without  appealing  to  the  society's  tribunal. 

Sanne — Beneficiary — ^"Member": 

The  beneficiary  named  in  a  benefit  certificate  Is  not  a 
"member"  of  the  society. 

Same — Payment  of  Arrearages — Completion  of  Reinstatement: 

Under  a  by-law  of  a  beneficial  society,  providing  that  a 
member  in  arrears  should  not  be  entitled  to  benefits  until  a 
certain  period  after  payment  in  full,  a  beneficiary  can  recover 
for  the  death  of  a  member  after  the  expiration  of  the  proba- 
tionary period  from  a  sickness  which  began  before  its  expiration, 
but  after  full  payment  of  dues. 

[Plaintiff's  motion  for  new  trial  granted.] 
Tucker  v.  George  Shlffler  Council,  Jr.  O.  U.  A.  M.  (Lan- 
caster Co.  C.  P.) : 

68  The  Legal  Intelligencer   (January  13,  1911)   18. 


Grand  and  Subordinate  Lodges — Relationship: 

The  relation  of  subordinate  lodges  to  the  grand  lodge  of  a 
fraternal  benefit  society  is  one  of  agency  and  the  ofllcers  of  such 
a  subordinate  lodge  are  the  agents  of  the  Supreme  Lodge. 

Assessments — Waiver — ^Authority  of  Ofncer  of  Local  Lodge: 

An  officer  of  a  subordinate  lodge  is  empowered,  in  the 
absence  of  by-law,  to  waive  a  forfeiture  resulting  from  the  failure 
of  the  member  to  pay  assessment  when  due. 
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Same— Same — Same : 

If  an  officer  of  a  subordinate  lodge  by  pre-arrangement  with 
a  member  credits  payment  of  assessment  as  made  when  due, 
though  it  was  not  actually  paid,  and  afterwards  accepts  payment 
of  such  assessment  and  retains  the  money  with  knowledge  of  the 
fact  of  the  member's  prior  death,  a  waiver  of  the  forfeiture  is 
effectuated. 

[Judgment  for  beneficiary.] 

Saucerman  v.  Court  of  Honor  (111.  App.) : 

150  111.  App.  340. 

Assessments — Custom — Effect: 

If  there  was  a  course  of  conduct  prevailing  among  the  mem- 
bers and  officers  of  the  society  by  force  of  which  a  payment  made 
to  the  local  secretary  any  time  before  the  10th  day  of  each  month 
was  treated  as  having  been  made  in  sufficient  time,  upon  proof 
of  such  course  of  conduct  and  compliance  therewith  by  the  mem- 
ber, the  defense  of  default  in  the  payment  of  assessments  was 
not  completely  Established. 

[Judgment  for  plaintiff.] 

Falkinberg  v.  North  American  Fraternal  Order  (111.  App.) : 

149  111.  App.  622. 

Application — Remedies — Tribunals  of  Order: 

The  member  agreed  in  his  application  to  seek  his  remedy 
for  all  rights  on  account  of  such  membership  in  the  tribunals 
of  the  society.  Held,  That  this  agreement  precluded  him  from 
resorting  to  the  courts  as  to  all  questions  of  a  legislative  or 
administrative  nature,  and  to  their  Judgment  upon  controversies 
of  members  with  one  another  within  the  order,  but  that  where 
the  question  involved  was  the  enforcement  of  a  property  right, 
such  as  is  presented  in  this  case,  the  courts  could  be  invoked  by 
a  member  to  aid  him  in  the  enforcement  or  protection  of  such 
rights,  without  resorting,  in  the  first  instance,  to  the  tribunal 
of  the  order. 

By-Laws — Sick  Benefits — Actions — Parties: 

The  constitution  of  the  Grand  Lodge  provides  that  the 
"benefits  are  rights  personal  to  the  member,  his  family  and 
dependent  relatives,  and  are  not  payable  to  the  legal  represen- 
tatives of  a  member's  estate."  Held,  That  where  a  deceased 
member  had  no  fgimily  nor  dependent  relatives,  his  personal 
representative  could  sue  for  sick  benefits  accruing  to  him  in  his 
lifetime  for  the  benefit  of  his  estate. 

[Judgment  for  plaintiff  below.     Here  afl^irmed  against  society.] 
Kelly  V.  Trimont  Lodge  No.  249  L  O.  O.  F.  (N.  C.  S.  C.) : 
69  Southeastern  Reporter  (January  14,  1911)   764. 

Action  on  Policy — Suicide  Statute — Constitutionality — Who   May 

Question: 

The  certificate  issued  by  a  mutual  benefit  society  provided 
that  it  should  be  void  if  the  insured  committed  suicide.  The 
statute  of  the  state  precludes  the  defense  of  suicide.    The  society 
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contends  that  the  statute  is  unconstitutional  in  that  it  grants  to 
citizens  of  the  state  special  rights,  immunities  and  privileges  not 
given  to  citizens  of  other  states.  The  case  was  transferred  by  the 
Appellate  Court  to  the  Supreme  Court  on  the  theory  that  the  con- 
stitutional question  ousted  it  of  jurisdiction.  Held,  That  the  de- 
fendant not  being  prejudiced  by  the  statute  could  not  invoke  the 
question  of  constitutionality,  thereby  assuming  to  champion  the 
wrongs  of  citizens  whose  rights  were  not  up  for  adjudication,  so 
as  to  confer  jurisdiction  on  the  Supreme  Court. 

[Judgment  for  plaintiff  below,  and  defendant  appealed  to  the 
Appellate  Court  which  transferred  the  case  to  the  Su- 
preme Court.     Here  re-transferred  to  Appellate  Court] 

Dennis  v.  Modem  Brotherhood  of  America  (Mo.  S.  C.) : 

132  Southwestern  Reporter  (January  18,  1911)  698. 

Agency  Contract— Authority  of  Officer — Ratification: 

One  S  was  employed  as  general  organizer  of  the  society  the 
contract  providing  that  it  should  be  in  effect  from  and  after  Jan- 
uary 1, 1907,  and  continue  one  year  "and  unless  otherwise  ordered 
before  the  latter  date,  up  to  and  including  the  time  of  the  meet- 
ing of  the  Great  Camp,  Knights  of  the  Modern  Maccabees,  on  the 
second  Wednesday  of  June,  in  the  year  1908,  unless  same  shall 
be  terminated  at  an  earlier  date  by  common  consent  of  both 
parties  to  this  agreement."  S  did  not  know  that  the  officer,  with 
whom  he  made  the  contract,  had  no  authority  to  make  such  a 
contract  extending  beyond  the  end  of  the  year,  and  relying  on 
the  contract,  continued  to  perform  services  after  the  end  of  the 
year.  The  governing  body  in  charge  of  the  affairs  of  the  order 
either  actually  knew  of  the  existence  of  the  contract,  or  had  ac- 
cess to  it  as  a  part  of  the  records  of  the  order,  and  knew  that  the 
employe  was  performing  the  services  in  reliance  on  the  contract. 
Heldy  That'  the  society  had  ratified  the  contract  of  Its  officer, 
entitling  S  to  recover  for  the  service  rendered  after  the  end  of 
the  year. 

Corporations — Contract — Seai : 

That  the  seal  of  a  corporation  was  not  affixed  to  a  contract 
made  by  it  is  not  in  itself  fatal  to  the  contract. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Stevens  v.  Knights  of  Modem  Maccabees  (St  Louis  C.  A.) : 
132  Southwestern  Reporter  (January  18,  1911)  757. 


Suicide — Burden  of  Proof — Presumption — Evidence: 

There  is  a  presumption  of  law  against  suicide,  casting  the 
burden  of  proving  such  fact  upon  the  party  asserting  it,  but  such 
presumption  Is  not  evidence  and  cannot  be  treated  as  evidence 
by  the  jury  in  reaching  a  verdict,  and  an  instruction  that  such 
presumption  has  the  effect  of  affirmative  evidence  is  erroneous. 

Same — Same — Extent  of  Proof: 

The  company  contends  that  it  was  error  for  the  court  to  In- 
struct the  jury  that  to  establish  the  fact  of  suicide  the  evidence 
must  be  of  such  character  as  to  exclude  every  hypothesis  of 
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death  in  any  other  manner.  Held,  That  when  the  jury  are  told 
that  the  evidence  must  exclude  every  reasonable  hypothesis  ex- 
cept that  of  suicide,  they  are  merely  told  that  the  party  alleging 
suicide  must  introduce  evidence  to  prove  it.  This  must  neces- 
sarily be  so  if  there  is  a  presumption  casting  the  burden  upon 
him  who  so  alleges.  To  say  that  every  other  reasonable 
hypothesis  must  be  excluded  is  only  to  say  that  the  party  having 
the  burden  must  introduce  evidence  to  support  each  fact  neces- 
sarily material  thereto.  There  might  be  ever  so  much  evidence 
introduced  tending  to  show  that  a  given  death  was  not  the  re- 
sult of  disease;  but  if  there  was  nothing  tending  to  show  that  it 
had  not  been  caused  by  accident,  the  presumption  against 
suicide  would  not  be  overcome.  Where  two  or  more  facts  are 
necessary  to  make  out  a  cause  of  action  they  must  both  be 
proven.  Modern  Woodmen  v.  Craiger,  92  N.  E.  113,  distinguished. 

[Judgment  for  plaintiff  below.     Affirmed  against  society,  91  N. 
E.  976.     Rehearing  denied.] 

Modem  Woodmen  of  America  v.  Kincheloe  (Ind.  A.  C.) : 

93  Northeastern  Reporter  (January  24,  1911)   452. 

Action  on  Policy — Instruction — Applicability  to  Evidence: 

In  an  action  on  a  mutual  benefit  certificate,  where  there  was 
no  evidence  tending  to  show  that  officers  of  the  society  had  done 
acts  estopping  it  from  setting  up  non-payment  of  premium  in  de- 
fense, it  was  error  to  instruct  the  jury,  that  if  the  society's  offi- 
cers had  caused  the  insured  to  believe  that  a  strict  performance 
on  her  part  would  not  be  exacted  a  forfeiture  could  not  be 
claimed. 

Sanne — Same — Technical  Defenses — Non-Payment  of  Premium: 

It  is  not  a  technical  defense  for  a  mutual  benefit  insurance 
association  to  insist  that  the  policy  is  voided  because- of  lapse  in 
payment  of  dues,  and  hence  an  instruction.  In  a  case  where  that 
defense  was  interposed,  that  technical  defenses  are  not  favored 
in  actions  on  insurance  policies,  was  misleading  and  improper, 
especially  as  the  court  did  not  define  technical  defenses. 

Same — Same — Applicability  to  Issues: 

In  an  action  on  a  mutual  benefit  policy,  the  issue  was 
whether  insured  had  fully  paid  her  assessments.  By  the  terms 
of  the  policy,  an  insured  was  not  entitled  to  sick  benefits  when 
in  arrears.  An  instruction  was  given  that,  when  an  insured  has 
money  due  him  from  a  lodge  on  account  of  sick  benefits,  he  has 
a  right  to  rely  on  the  lodge  to  deduct  from  the  amount  to  pay 
dues.  Held,  That  this  instruction  was  wholly  inapplicable  to  the 
issue;  the  issue  being  whether  the  insured  was  in  arrears  at  the 
beginning  of  her  illness  before  any  sick  benefits  would  have  been 
due. 

[Judgment  for  plaintiff  below.     Here  reversed   in   favor  of  so- 
ciety.] 

District  Grand  Lodge  No.  11  v.  Pratt  (Ark.  S.  C.) : 

132  Southwestern  Reporter  (January  25,  1911)   998. 

Beneficiary — Vested  Interest — Ante-Nuptial  Contract: 

Where,  in  the  part  performance  of  an  ante-nuptial  contract, 
a  husband  procures  a  change  in  a  certificate  of  insurance,  in 
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which  his  children  were  the  sole  beneficiaries,  so  as  to  make 
his  wife  an  equal  beneficiary  with  the  children,  and  where  she 
has  fully  executed  the  ante-nuptial  contract  on  her  part,  she 
thereby  obtains  an  equitable  interest  in  the  certificate,  and  he 
cannot  thereafter,  without  her  consent,  surrender  the  certificate 
and  obtain  the  issuance  of  a  new  one  in  which  a  third  party  is 
named  as  the  sole  beneficiary,  and  thus  divest  her  of  her  interest 
in  the  certificate  which  was  procured  pursuant  to  such  contract 

Same — Possession  of  Policy: 

The  rights  of  a  beneficiary  named  in  a  certificate  of  Insur- 
ance in  no  wise  depend  upon  the  possession  thereof  by  the  bene- 
ficiary. 

[Judgnnent  for  wife  below.     Here  affirmed  in  favor  of  wife.] 
Ferrell  v.  Stanley  (Kan.  S.  C.) : 

112  Pacific  Reporter  (February  6,  1911)   549. 

Mutual    Benefit    Society — Contract — ^Applicability    of    Insurance 
Laws: 

The  general  Insurance  laws  of  the  State  of  Missouri  have  no 
application  to  the  contract  of  a  fraternal  benefit  society. 

Application — Warranties — Rule  of  Construction: 

Answers  in  an  application  for  Insurance  in  a  fraternal  benefit 
society,  expressly  made  warranties,  must  be  strictly  true,  irre- 
spective of  their  materiality. 

Sanne— "Insanity,  or  Any  Other  Hereditary  Disease" — Oonstruc- 

tion: 

Insured  answered  "no"  in  answer  to  the  question:  "Have 
any  of  your  parents  or  grandparents,  uncles  or  aunts,  been  sub- 
ject to  ♦  ♦  ♦  insanity,  or  any  other  hereditary  disease." 
Held,  That  the  answer  "no"  was  truthful,  notwithstanding  the 
fact  that  his  mother  suffered  from  insanity  caused  by  disease  and 
senility,  as  the  question  contemplated  only  hereditary  insanity. 
Same — Ambiguity — Rule  of  Construction: 

Questions  in  an  application  for  insurance,  if  ambiguous,  will 
be  given  a  meaning  and  construction  most  favorable  to  the  in- 
sured. 

Suicide — Presumption — Burden  of  Proof: 

There  is  a  presumption  against  suicide,  casting  the  burden  of 
proving  it  upon  the  party  asserting  it 

Same— Evidence  Considered — Jury  Question: 

The  coroner  who  held  an  autopsy  over  insured  testified  that 
it  was  his  opinion  that  Insured  had  died  of  carbolic  poisoning. 
All  of  the  physicians  called  as  witnesses,  testified  that  creosote 
had  the  same  odor  and  effect  as  carbolic  acid.  The  physician  who 
treated  insured  testified:  "Just  prior  to  his  death — ^I  don't  know 
exactly  how  long  before — I  was  treating  him  for  a  cold  and  dys- 
pepsia; he  had  some  stomach  trouble.  I  prescribed  for  him  some 
cough  syrup  or  some  medicine  for  the  cough  which  he  had,  and 
probably  something  for  indigestion.  I  frequently  prescribe 
creosote.   I  am  satisfied  that  I  did  for  him,  because  I  so  frequently 


Digitized  by  VjOOQIC 


1911.]      ASSESSMENT  ORDERS  AND  ASSOCIATIONS.  229 

do  that  It  smells  like  carbolic  acid;  the  odor  is  very  similar  to 
carbolic  acid,  and  the  effect  upon  the  mucous  membrane  is  the 
same."  To  show  a  motive  prompting  him  to  commit  suicide,  de- 
fendant introduced  evidence  tending  to  show  that  insured's  mar- 
ried life  had  been  most  unhappy,  and  that  he  had  discovered  that 
day  that  his  wife,  from  whom  he  was  separated  a  second  time, 
was  receiving  attentions  from  anothel*  n^n.  Held,  That  whether 
insured's  death  was  caused  by  suicide  or  by  an  overdose  of 
creosote  was  for  the  Jury. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Cleaver  et  al.  v.  Woodmen  of  the  World  (Kansas  C.  A.) : 
133  Southwestern  Reporter  (February  1,  1911)   153. 

Beneficiary — Change  of  Designation — Vested  interest: 

Where  the  by-laws  of  a  mutual  benefit  society  do  not  forbid 
a  change  of  beneficiaries,  and  where  the  undertaking  of  the  so- 
ciety is  to  pay  to  "the  beneficiary  of  the  deceased  member,"  and 
there  is  no  certificate  but  only  a  receipt  for  assessments  designat- 
ing the  beneficiary,  the  original  beneficiary  had  only  an  expec- 
tancy, which  was  not  a  vested  interest,  and  could  be  defeated  at 
the  will  of  the  member.  The  original  designation  was  merely  an 
appointment  which  could  be  revoked,  as  the  power  of  appointment 
was  not  exhausted  in  making  the  first  designation. 

Same — Same— Mode — Completion : 

In  the  absence  of  provisions  in  the  policy  concerning  the 
mode  of  change  of  beneficiaries,  a  change  may  be  made  by  a 
member  in  any  method  which  clearly  expresses  his  intention  to 
make  the  change,  and  gives  direction  to  the  proper  ofllcer  of  the 
society  to  carry  his  intention  into  effect:  and  that,  where  the 
member  does  all  that  he  can  do  towards  effectuating  the  change, 
the  substitution  is  complete,  even  though  there  remain  acts  to 
be  done  by  the  officers  of  the  society  in  carrying  it  into  effect. 

[Judgment  for  last  desij?nated  beneficiary  below.     Here  affirmed 
against  original  beneficiary.] 

Carruth  v.  Clawson  et  al.  (Ark.  S.  C.) : 

133  Southwestern  Reporter  (February  1,  1911)  178. 

Character  of  Company — Proof — {Misrepresentation — Statute: 

Whether  or  not  a  society,  purporting  to  be  a  fraternal  bene- 
fit association,  is  such  within  the  laws  of  a  State  in  which  it  is 
doing  business  is  a  matter  of  affirmative  proof,  and,  in  the  ab- 
sence of  such  proof,  it  must  be  dealt  with  as  a  life  insurance 
company,  or,  at  most,  as  a  mutual  benefit  association  doing  bus- 
iness on  the  assessment  plan,  subject  to  the  laws  relating  to  life 
insurance  companies,  including  Sec.  6937,  Mo.  Rev.  St.  1909,  pro- 
viding that  no  misrepresentation  made  in  obtaining  an  insurance 
policy  shall  avoid  it  unless  the  matter  misrepresented  actually 
contributed  to  the  event  on  which  the  policy  became  payable. 

Same — Same: 

The  certificate  of  incorporation  or  that  of  authority  to  do 
business  in  the  State  are  not  conclusive  of  the  character  of  the 
business  done.    That  is  to  be  determined,  in  part  by  an  examlna- 
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lion  of  the  certificate  issued,  but  it  also  rests  on  proof  of  acts 
outside  of  even  the  certificate. 

Application — iVIisrepresentation — Materiality — Cauae  of  Death: 

The  evidence  showed  that  pneumonia  was  the  direct  cause 
of  Insured's  death.  She  had  first  been  confined,  and  following 
her  confinement  suffered  from  puerperal  septicaemia,  from 
which  she  recovered  wh^n  the  pneumonia  developed.  Held,  That 
it  could  not  be  said  that  her  pregnant  condition,  or  the  septicae- 
mia had  contributed  to  her  death,  and  the  fact  that  her  pregnant 
condition  was  misrepresented  was  immaterial. 

Same — Same — Rescisaion — ^Tender — Statute : 

Sec.  6940,  Mo.  Rev.  St.  1909,  provides  that  no  defense  based 
upon  misrepresentation  in  obtaining  or  securing  policies  "shall 
be  valid,  unless  the  defendant  shall,  at  or  before  the  trial,  de- 
posit in  court  for  the  benefit  of  the  plaintiffs  the  premiums  re- 
ceived on  such  policies."  Heldp  That  when  the  statute  refers  to 
a  deposit  with  the  clerk  of  the  amount  of  premiums  or  assess- 
ments received,  it  refers  to  a  deposit  of  lawful  money,  legal 
tender,  and  the  deposit  of  a  check,  certified  or  otherwise,  is  not 
a  deposit  within  the  meaning  of  the  statute.  Held,  further,  That 
it  was  necessary  for  the  company  to  prove  as  well  as  plead  such 
tender  in  order  to  set  up  the  defense  of  misrepresentations. 

[Judgment  for  plaintlCT  below.     Here  affirmed  against  society.] 
Thompson   v.    Royal    Neighbors    of   America    (St    Louis 
C.  A.) : 

133  Southwestern  Reporter  (February  1,  1911)  146. 

Estoppei^-Elements: 

Equitable  estoppels  or  estoppels  in  pais  grow  out  of  the  acts 
and  declarations  of  the  parties  sought  to  be  charged  and  are  ap- 
plied for  the  prevention  of  fraud,  and  to  prevent  a  person  who 
has  been  infiuenced  by  such  acts  and  declarations  from  the  in- 
Jury  of  a  denial.  In  order  to  constitute  an  estoppel,  three  things 
must  be  shown:  (1)  That  the  parties  have  done  some  act  or 
made  a  declaration  inconsistent  with  the  truth  for  the  purpose 
of  securing  the  action  of  the  other  parties;  (2)  that  the  parties 
alleging  the  estoppel  were  ignorant  of  the  truth  and  relied  upon 
such  acts  and  declarations;  and  (3)  that  injury  would  result  to 
them  by  the  denial.  The  doctrine  of  equitable  estoppel  rests 
upon  the  principle  that  "a  man's  own  act  or  acceptance  stop- 
peth  or  closeth  up  his  mouth  to  allege  or  plead  the  truth."  Its 
controlling  principle  is  to  prevent  fraud  and  promote  justice.  But 
it  is  the  policy  of  the  law  to  guard  estoppels  strictly  because 
estoppels  may  exclude  the  truth. 

Same — Pleading: 

Facts  constituting  an  estoppel  must  be  specially  pleaded  or 
evidence  of  such  facts  cannot  be  received. 

Same — Sufficiency  of  Answer — Suicide: 

The  defendant  pleaded  in  defense  of  an. action  on  a  policy 
issued  by  it  "that  the  death  proofs  furnished  by  claimants 
showed  the  cause  of  death  to  have  been  suicide,"  followed  by 
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the  statement  "that  the  cause  of  the  death  was  in  fact  suicide." 
Held,  That  this  was  not  a  sufficient  plea  of  estoppel  of  plaintiffs 
to  show  that  death  was  not  caused  by  suicide. 

Cause  of  Death — Proofs  of  Loss — Evidence: 

Statements  as  to  the  cause  of  death  in  proofs  of  death,  under 
life  policies,  furnished  under  the  provisions  of  the  benefit  certi- 
ficate, constitute  admissions  of  material  facts  made  by  the  claim- 
ants against  interest,  and  they  are  competent  prima  facie  evi- 
dence against  the  parties  making  them  in  an  action  on  the  policy 
wherein  the  issue  is  the  cause  of  death.  If  such  notice  is  given, 
the  proofs  of  death  have  the  probative  force  of  solemn  admis- 
sions, under  oath,  against  interest,  but  are  not  conclusive. 

[Plaintiff's   non-suited  below.     Here   reversed  against  society.] 
Osbum  et  al.  v.  Court  of  Honor  (Springfield  C.  A.) : 

133  Southwestern  Reporter  (February  1,  1911)   87. 

Action  on  Certificate — l^edical  Examination: 

Where  a  physician  testified  that  the  insured  signed  the  medi- 
cal examination  in  his  presence,  on  a  certain  date,  that  that  was 
the  only  examination  he  made  and  that  he  was  the  only  physi- 
cian of  the  lodge  to  which  the  insured  belonged,  the  paper  is 
properly  admitted  in  evidence. 
Same — Breach  of  Warranty — Forfeiture: 

The  statements  by  the  insured  in  his  application  were  war- 
ranties. Heldf  That  the  falsity  of  these  statements  was  a  defense 
to  any  action  on  the  certificate. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  de- 
fendant] 
Karaffa  v.  Supreme  Order  of  the  Independent  Order  of 
Foresters  (111.  App.): 

41  National  Corporation  Reporter  (February  2,  1911) 
798. 

Suicide — Burden  of  Proof: 

The  burden  of  proof  is  on  the  society  setting  up  suicide,  in 
defense  to  an  action  on  a  policy  issued  by  it,  to  establish  such 
defense. 

Same— Evidence— Powder  l^larlcs: 

Insured  was  found  dead  in  his  office  with  a  bullet  wound  in 
his  head,  and  a  41  calibre  revolver  lying  by  his  side.  No  cauteri- 
zation or  powder  marks  appeared  about  the  wound.  The  society 
introduced  expert  testimony  based  upon  experiments  with 
weapons  regardless  of  calibre  to  show  that  if  the  muzzle  of  the 
revolver  had  been  held  close  enough  against  the  point  of  injury 
there  would  be  no  powder  marks.  The  plaintiff  sought  to  rebut 
this  evidence  by  introducing  an  expert  witness  who  had  made 
experiments  with  a  22  calibre  revolver,  by  placing  the  muzzle  of 
the  revolver  against  a  piece  of  bacon  supported  by  a  cabbage 
head,  and  firing  into  it  Held,  That  it  was  within  the  discretion 
of  the  trial  court  to  admit  this  testimony  in  rebuttal,  especially 
where  the  witness  produced  in  court  the  materials  used. 
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Same— Instruction — Burden  of  Proof: 

The  court  instructed  the  Jury  that,  in  order  to  find  that  the 
insured  had  committed  suicide  from  the  circumstances  in  evi- 
dence, ^such  circumstances  should  point  "clearly"  to  the  fact  of 
suicide  and  be  inconsistent  with  any  other  reasonable  hypothesis. 
Held,  That  this  instruction  did  not  require  the  fact  of  suicide  to 
be  proved  "clearly,"  but  merely  that  all  the  circumstances  should 
clearly  point  that  way,  which  was  no  stronger  than  to  say  that 
they  must  be  "inconsistent"  with  any  other  reasonable  hypo- 
thesis. 

Same — Same— Same : 

The  court  instructed  the  jury  that  "the  burden  *is  upon  the 
defendant  to  satisfy  you,  by  the  preponderance  of  the  evidence, 
that  the  pistol  shot  wound  was  self-inflicted,  and  if,  after  consid- 
ering all  of  the  evidence  in  the  case,  you  are  unable  to  say  by 
whom  or  how  said  wound  was  inflicted,  then  your  verdict  should 
be  for  the  plaintiff."  Held,  That  the  use  of  the  word  "satisfy" 
was  not  misleading  because  qualified  by  the  rule  as  to  the  pre- 
ponderance of  proof,  nor  was  it  misleading  as  placing  on  the  de- 
fendant the  burden  of  proving  the  negative  that  the  insured  was 
not  murdered,  and  that  his  death  was  not  accidental,  nor  was 
it  misleading  by  using  the  words  "by  whom  or  how"  the  wound 
was  inflicted. 

[Judgment  for  plaintiff  below.  Here  affirmed  against  society.] 

Scott  V.  The  Homesteaders  (Iowa  S.  C.) : 

129  Northwestern  Reporter  (February  3,  1911)   379. 

Suicide — Burden  of  Proof: 

The  burden  of  proof  is  on  the  society  setting  up  suicide,  in 
defense  to  an  action  on  a  policy  issued  by  it,  to  establish  such 
defense. 
Same — Question  for  Jury: 

Insured  was  a  lawyer  and  was  in  his  office  on  Sunday  even- 
ing. Shortly  afterwards,  another  was  heard  to  go  up  the  stairs 
of  the  building  and  into  insured's  office,  but  there  was  no  evi- 
dence of  this  person  leaving  the  office  or  building.  A  pistol  shot 
was  heard  by  another  tenant,  and  he  with  the  janitor,  and  a  phy 
sician  who  came  into  the  building  directly  after  the  shot,  made 
an  investigation  and  found  the  insured  lying  on  the  floor,  w^ith 
a  bullet  wound  in  his  right  temple,  and  a  pistol  lying  near  his 
side.  No  cauterization  or  powder  burn  ai)peared  upon  the  wound. 
No  one  had  previously  seen  the  pistol  in  insured's  possession,  and 
no  one  knew  of  him  owning  one.  The  door  to  the  front  room  of 
his  office  was  open.  Insured  had  conversed  with  his  daughter 
over  the  telephone  less  than  half  an  hour  before  the  shot  was 
heard  and  was  going  to  a  church  with  her  that  evening.  Evi- 
dence was  introduced  to  the  effect  that  a  ne^ro  had  made  a  threat 
to  take  insured's  life,  and  that  he  had  in  his  possession  a  pistol 
similar  in  appearance  to  the  one  found  by  insured's  side.  In- 
sured was  in  debt  to  the  extent  of  $1,000,  but  was  not  pushed  by 
his  creditors.  He  owned  property  including  his  dwelling  valued 
at  $2,000.  Held,  That  whether  insured's  death  was  caused  by 
suicide  was  for  the  jury. 
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Same — Evidence — General  Belief: 

The  company's  defense  was  suicide.  The  plaintiff's  theory 
was  that  insured  had  been  murdered.  Heldf  That  evidence,  tend- 
ing to  show  a  general  belief  on  the  part  of  bystanders  and  pub- 
lic officials,  that  insured  had  committed  suicide,  and  that  no  pros- 
ecution was  ever  instituted  against  any  person  for  his  murder, 
was  properly  refused.  However,  the  defendant  was  entitled  to 
produce  any  witness  who  knew  facts  sufficient  to  warrant  his  be- 
lief in  the  theory  of  suicide. 

Same — Same — Mental  Condition: 

Evidence  of  a  conversation  by  the  insured  over  the  telephone 
with  his  daughter  shortly  before  his  death,  to  the  effect  that  he 
would  return  home  soon,  and  that  there  were  some  clients  in  his 
office;  but  that  he  would  be  home  in  time  to  keep  an  engage- 
ment, was  admissible,  for  the  purpose  of  disclosing  the  state  of 
mind  of  the  deceased  at  the  time  of  the  conversation. 

Same — Same — Threats  against  Insured: 

The  evidence  showed  that  insured  was  found  in  his  office  on 
a  Sunday  evening,  fatally  shot,  and  that  some  person  had  been 
in  his  office  late  in  the  afternoon,  and  that  his  departure  had  not 
been  observed  prior  to  6:30,  when  a  witness  left  the  building,  the 
testimony  of  a  witness  that  on  the  Friday  preceding  a  third  per- 
son had  displayed  a  revolver  that  looked  like  the  revolver  found 
near  insured's  body,  and  the  testimony  of  another  witness  that 
the  third  person  had  threatened  to  kill  the  member,  was  admis- 
sible, when  considered  together,  to  rebut  the  theory  of  suicide, 
as  threats  tending  to  elucidate  material  facts  in  the  case  are  ad- 
missible, and  are  not  excluded  under  the  rule  that,  unless  accom- 
panied by  an  overt  act,  they  are  inadmissible  as  hearsay. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Scott  V.  Sovereign  Camp  of  Woodmen  of  the  World  (Iowa 
S.  C.) : 

129  Northwestern  Reporter  (February  3,  1911)  302. 

Poilcy — Beneficiary — "Legal  Representatives": 

A  fraternal  insurance  association  issued  a  certificate  of  mem- 
bership to  a  man  who  named  his  wife  as  beneficiary.  It  was  pro- 
vided that  in  case  the  wife  died  before  he  did,  he  might  name 
another  beneficiary,  but  if  he  failed  to  do  so,  or  if  for  any  reason 
there  was  none  when  the  insurance  should  be  payable,  the  money 
should  be  paid  to  his  legal  representative.  The  wife  died;  he 
died  some  years  after;  an  administrator  of  his  estate  was  ap- 
pointed, to  whom  the  association  paid  the  money.  The  insured 
left  three  minor  children,  who  commenced  an  action  against  the 
administrator  and  his  sureties  to  recover  the  money.  Held,  That 
they  ought  not  to  recover.  The  administrator  was  the  "legal 
representative"  of  the  deceased,  within  the  meaning  of  that  term, 
and  was  entitled  to  the  money  as  a  part  of  the  estate  of  the  in- 
sured. 

[Judgment  for  plaintiffs  below.    Here  reversed  In  favor  of  sure- 
ties.] 
Hunt  et  al.  v.  Remsberg  et  al.  (Kan.  S.  C.) : 

112   Pacific  Reporter    (February   6,   1911)    ^90. 


Digitized  by  VjOOQIC 


234  DIGEST  OF  INSURANCE  CASES.         [Vol.  XXIV 

Mutual  Benefit  Society — Waiver: 

The  doctrine  of  waiver  by  acts  is  applicable  to  mutual  benefit 
societies  as  well  as  to  regular  insurance  companies. 

Same — Same— Premium : 

Where  the  society  had  made  it  a  custom  to  receive  monthly 
assessments  from  insured  after  their  due  date,  without  requiring 
him  to  be  reinstated,  it  thereby  waived  prompt  payment  of  the 
assessment,  and  could  not,  without  giving  insured  reasonable 
notice  of  its  intention  to  change  its  custom,  require  him  to  make 
payments  strictly  in  compliance  with  the  requirements  of  his  con- 
tract, nor  require  reinstatement  where  he  had  failed  to  pay 
promptly. 

Same— Reinstatement — Estoppel : 

Although  insured,  at  the  insistence  of  the  society,  signed  a 
health  certificate  and  application  for  reinstatement  in  the  asso- 
ciation, in  which  he  agreed  that,  in  case  of  his  reinstatement, 
benefits  under  the  aforesaid  certificate  should  accrue  solely  on 
the  same  terms  and  conditions  as  though  a  new  application  for 
membership  had  been  made  and  a  new  certificate  issued,  if  he 
did  not  know,  at  the  time  of  the  signing  of  the  application  for  re- 
instatement, that  he  was  not  in  default,  such  application  would 
not  estop  him  to  claim  that  he  had  the  full  benefits  of  a  member 
in  continuous  good  standing. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Zahm  V.  Royal  Fraternal  Union  of  St.  Louis   (St.  Louis 
C.  A.) : 

133  Southwestern  Reporter  (February  8,  1911)  374. 

Beneficiary — Change  of  Designation: 

The  designation  of  the  beneficiary  in  a  certificate  issued  by  a 
fraternal  beneficiary  association  is  but  a  present  expression  of 
the  member's  will,  revocable  at  any  time,  and  unless  there  is  to 
be  found,  either  in  the  laws  of  the  State  where  the  association 
was  incorporated  or  in  its  charter  or  by-laws  or  in  the  terms  of 
the  certificate  itself,  some  provision  prohibiting  or  restraining  the 
right  of  the  member  to  change  the  name  of  the  beneficiary,  he 
may  make  such  change  without  the  knowledge  or  consent  of  the 
beneficiary  originally  designated. 

Same — Same — Statute : 

Sec.  5854,  Rev.  St.  Mo.  1889,  provides  that  "Any  policy  of  in- 
surance heretofore  or  hereafter  made  by  any  insurance  company 
on  the  life  of  any  person,  expressed  to  be  for  the  benefit  of  any 
married  woman  ♦  ♦  ♦  shall  inure  to  her  separate  use  and 
benefit."  The  plaintiff,  who  was  the  beneficiary  originally  desig- 
nated, contends  that  because  the  defendant  issued  the  certificate 
sued  upon  before  it  qualified  to  do  business  in  the  State,  it  is 
subject  to  the  general  insurance  laws,  and  that  under  Sec.  5854 
the  benefits  inured  to  her  separate  use  as  wife.  Held,  That  the 
statute  does  not  attempt  to  vary  the  terms  of  the  contract  of  in- 
surance or  to  derogate  from  the  right  to  contract  freely  with  re- 
gard to  the  beneficiary.    On  the  contrary,  before  the  policy  inures 
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It  must  be  expressed  to  be  for  the  benefit  of  the  married  woman; 
that  is,  the  insured  and  company  must  first,  of  their  own  free  will, 
make  their  contract  so  that  it  will  be  expressed  to  be  for  her  ben- 
efit They  may  omit  her  altogether,  if  they  desire,  or  they  may 
give  her  an  interest  only  in  common  with  others.  Their  power 
in  tha^  respect  is  left  general  and  unrestricted.  Being  so,  it  in- 
cludes the  power  to  make  a  qualified  appointment  and  to  reserve 
the  power  to  revoke  and  to  substitute. 

[Judgment  for  interpleader  below.     Here  aflirmed  against  origi- 
nal beneficiary.] 

Eves  V.  Sovereign  Camp  W.  O.  W.  (St.  Louis  C.  A.): 

133  Southwestern  Reporter   (February  15,  1911)   657. 

Application — Statements  as  to  Health — Materiality: 

Insured  made  negative  answers  to  each  of  the  following 
questions:  "How  recently  have  you  been  associated  with  a  per- 
son who  had  tuberculosis?  How  recently  have  you  occupied 
apartments  that  have  been  occupied  by  one  who  had  tuberculosis? 
Are  you  subject  to  or  afflicted  by  any  disease,  malformation,  or 
weakness,  or  have  you  had  any  severe  disease  other  than  those 
stated  in  the  foregoing  answers,  or  have  you  any  material  defect 
of  eyesight  or  hearing?"  Heldf  That  these  questions  were  ma- 
terial to  the  risk,  and,  if  untrue  avoided  the  policy. 

Same — Same — Burden  of  Proof: 

The  burden  of  proof  is  on  the  company  to  establish  its  de- 
fense that  insured  made  false  statements  in  his  application  as  to 
his  health. 
Same — Same— Falsity — Insufficient  Proof: 

Insured  stated  in  his  application  that  he  had  not  been  asso- 
ciated with  any  person  who  had  tuberculosis,  and  had  not  re- 
cently occupied  apartments  that  had  been  occupied  by  any  person 
affected  with  tuberculosis.  The  company  seeks  to  avoid  liability 
by  showing  that  insured  associated  and  roomed  with  one  C  who 
had  a  tubercular  abscess  of  the  hip.  It  is  true  that  insured  lived 
with  C  and  that  C  had  an  abscess  of  the  hip,  but  the  evidence 
conflicted  as  to  whether  or  not  it  was  tubercular.  Two  doctors, 
who  made  a  microscopical  examination  of  the  pus,  testified  that 
there  were  no  tubercular  germs  in  the  pus,  and  that  such  an  ex- 
amination was  the  best  known  test  for  the  discovery  of  such 
germs.  Held,  That  the  evidence  was  sufficient  to  support  a  ver- 
dict for  the  plaintiff. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
National  Protective  Legion  v.  Allphin  et  al.  (Ky.  C.  A.) : 

133  Southwestern  Reporter  (February  15,  1911)   788. 

Foreign  Company — Service  of  Process — Statute: 

A  foreign  fraternal  accident  company  or  association  may 
select  its  agents  upon  whom  process  may  be  served,  in  the  manner 
provided  in  section  5,  c.  16,  Comp.  St.  of  Neb.  1909;  failing  to  do 
so  the  law  converts  into  agents,  upon  whom  summons  may  be 
served,  any  and  all  persons  doing  any  of  the  things  named  in 
section  8,  c.  16,  the  performance  and  fruits  of  which  acts  are  ac- 
cepted by  such  company  or  association. 
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Same — Doing  Business: 

A  single  transaction  by  a  foreign  corporation  may  constitute 
a  doing  of  business  in  this  State  within  the  meaning  of  the 
statutes  of  the  State  mailing  certain  requirements  of  foreign  cor- 
porations conditions  precedent  to  their  doing  business  in  the 
State,  where  such  transaction  is  a  part  of  the  ordinary  business 
of  such  corporation  and  indicates  a  purpose  to  carry  on  a  sub- 
stantial part  of  its  dealings  here. 

Same — Same — Estoppel : 

Where  it  appears  that  a  foreign  accident  corporation  Is 
actively  soliciting  membership  in  this  State,  and  is  annually  re- 
ceiving a  large  sum  of  money  from  our  citizens  in  the  form  of 
assessments  to  aid  it  in  carrying  out  its  contracts  here  and  else- 
where, it  will  not  be  heard  to  say  that  it  is  not  doing  business  in 
the  State. 

Action  on  Policy — Parties — Estoppel: 

Where  the  widow  of  a  deceased  member  of  a  fraternal  acci- 
dent association  is  named  as  beneficiary  in  the  application  of  such 
deceased  member,  which  is  in  the  custody  of  defendant,  and  in 
ignorance  of  the  provision  in  her  favor  in  such  application  she 
sues  in  her  representative  capacity  as  administratrix  of  the  estate 
of  such  deceased  member,  and  after  learning  of  the  provisions  in 
such  application  continues  to  prosecute  such  action.  Heldf  A  bar 
to  any  subsequent  individual  claim  as  such  beneficiary,  and  that 
such  suit  will  be  sustained  as  against  an  objection  that  she,  in 
such  representative  capacity,  is  not  the  real  party  in  interest. 

By-Laws — Filing  Copy  with  Auditor — Statute: 

Sec.  112,  c.  43,  Neb.  Comp.  St.,  providing  that  "a  fraternal  in- 
surance company  cannot  have  the  benefit  of  its  by-laws  and 
amendments  thereto,  in  defending  against  a  death  claim,  unless 
certified  copies  of  such  by-laws  and  amendments  have  been  filed 
with  the  Auditor  of  Public  Accounts,"  applies  to  all  fraternal  in- 
surance companies  doing  business  in  this  State,  whether  domestic 
or  foreign,  and  whether  licensed  to  do  business  in  the  State 
or  not. 

Policy — Notice— Excuse: 

"Where  a  person  is  accidentally  injured  so  as  to  render  him 
unconscious  and  thereafter  cloud  his  mind  so  that  he  cannot, 
within  the  time  limited  in  an  accident  insurance  policy,  intelli- 
gently give  notice  of  such  accident,  he  will  be  excused  from  giv- 
ing the  notice  while  so  disabled." 

Same — Same— Waiver: 

Deni&l  of  liability  is  a  waiver  of  the  requirement  of  notice  of 
loss,  but  if  at  the  time  suit  is  begun,  the  company  has  no  notice, 
either  express  or  implied,  it  may  set  up  both  that  there  was  no 
liability,  and  that  there  was  no  notice  given  as  required  by  the 
policy. 

Foreign  Company — Character  of  Company — Statute: 

Sec.  91,  c.  43,  Comp.  St.,  defines  a  fraternal  beneficiary  asso- 
ciation as  follows:     "A  fraternal  beneficiary  association  is  here- 
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by  declared  to  be  a  corporation,  society  or  voluntary  association, 
formed  or  organized  and  carried  on  for  the  sole  benefit  of  its 
members  and  their  beneficiaries,  and  not  for  profit.  Each  such 
society  shall  have  a  lodge  system,  with  ritualistic  form  of  work 
and  representative  form  of  government."  The  defendant  is  an 
Iowa  corporation,  organized  for  the  benefit  of  its  members  and 
not  for  profit,  but  without  a  lodge  system,  with  ritualistic  form 
of  work  and  a  representative  form  of  government  Heldf  That 
notwithstanding  this  difference,  defendant  was  a  fraternal  benefit 
society  and  within  the  perview  of  the  Nebraska  laws  relating  to 
such  societies. 

Action  on   Policy — ^Amendment — New  Cause  of  Action— Limita- 
tions: 

The  original  complaint  was  filed  within  the  statutory  period 
for  filing  actions.  The  amended  complaint,  upon  which  the  case 
was  tried,  was  not  filed  until  after  such  time.  This  amended 
complaint  differed  from  the  original  duty  in  the  amount  demanded 
in  the  prayer.  Heldf  That  the  amended  complaint  did  not  set  up 
a  new  cause  of  action,  and  was  not  barred  by  the  statute  of  limi- 
tations. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
Tomson  v.  Iowa  State  Traveling  Men's  Assn.  (Neb.  S.  0.) : 
129  Northwestern  Reporter  (February  17,  1911)   529. 

Application — ^"Former  Illnesses" — Construction: 

A  general  question,  in  an  application  for  life  insurance,  call- 
ing for  information  concerning  "former"  illnesses"  of  the  appli- 
cant, does  not  require  the  disclosure  of  an  illness  or  ailment  of  a 
trifling,  temporary,  or  unimportant  nature,  but  only  those  of  a 
serious,  dangerous,  or  permanent  character. 

Same — Same — Question  for  Jury — Sufficiency  of  Evidence: 

Insured  stated  in  his  application  that  he  had  had  no*  "former 
Illnesses."  The  evidence  shows  that  insured,  prior  to  his  applica- 
tion, had  been  treated  by  his  family  physician  for  throat  trouble, 
the  nature  and  character  of  which  does  not  seem  to  have  been 
disclosed  to  him.  He  was  advised  to,  and  did  go  to  Colorado,  In 
the  expectation  that  the  trouble  would  leave  him.  After  a  few 
months  he  returned  from  Colorado  and  was  pronounced  cured  by 
his  physician.  Several  months  later  he  made  application  for  the 
Insurance  here  sued  upon,  at  which  time  he  was  pronounced  by 
defendant's  examiner  to  be  strong  and  vigorous.  He  continued 
so  for  more  than  two  years,  at  which  time  he  became  ill  and 
shortly  afterwards  died  of  tubercular  laryngitis.  Decedent's  phy- 
sician did  not  attempt  in  his  testimony  to  name  the  illness  which 
he  treated  in  1905.  He  said,  on  being  questioned  upon  the  sub- 
ject, that  he  "surmised"  it  to  be  laryngitis,  but  doubted  the  cor- 
rectness of  his  diagnosis  when  decedent  returned  from  Colorado 
fully  recovered  and  in  good  health  and  condition.  The  physician 
also  testified  that  the  disease  finally  resulting  in  death  might 
well  have  originated  and  come  on  after  decedent  had  become  a 
member  of  the  society.  Held,  That  whether  or  not  insured  had 
failed  to  disclose  a  former  illness  was  for  the  Jury,  and  its  flnd- 


Digitized  by  VjOOQIC 


238  DIGEST  OF  INSURANCE  CASES.  [Vol.  XXIV 

ing  that  there  had  been  no  former  illness  was  sustained  by  the 
evidence. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Gniber  v.   German   Roman   Catholic  Aid   Assn.   of  Minn. 
(Minn.  S.  C.) : 

129  Northwestern  Reporter   (February  17,  1911)   581. 

Mutual  Benefit  Society — Removal  of  Officer — Remedy: 

Although  the  financial  interest  of  officers  of  a  fraternal  bene- 
fit society  is  trifling  and  insufficient  to  constitute  the  basis  for 
mandamus,  to  reinstate  them  as  such  officers,  they  are  neverthe- 
less entitled  to  such  remedy  to  redress  the  wrong  not  only  to 
themselves,  but  to  the  members  at  large  of  the  society,  who  had 
entrusted  them  with  the  performance  of  the  duties  of  their  re- 
spective offices. 
Same — Same — Same : 

Where  the  proceedings  of  a  mutual  benefit  society  for  the  re- 
moval of  certain  officers  were  void,  such  officers  were  entitled  to 
resort  to  the  courts  without  first  exhausting  the  remedies  provided 
by  the  society. 
Same — Same — Same — Vain  Appeal: 

Where  certain  officers  of  the  society  were  wrongfully  removed 
from  office,  they  were  not  required  to  exhaust  the  remedies  within 
the  society  before  resorting  to  the  courts,  where  an  appeal  within 
the  society  could  not  possibly  be  heard  before  their  terms  of 
office  would  expire  as  such  a  remedy  would  be  no  remedy  at  all 
because  it  would  afford  no  relief.  Furthermore,  a  fruitless  appeal 
need  not  be  taken  as  a  condition  precedent  to  seeking  redress  in 
the  courts. 
Same — Same — Same: 

Mandamus,  and  not  certiorari,  is  the  proper  remedy  of  offi- 
cers of  a  mutual  benefit  society  who  have  been  wrongfully  re- 
moved from  office. 
Same — Same — Proceedings — ^Validity: 

The  by-laws  of  the  society  authorized  the  removal  of  an  offi- 
cer of  the  central  society  for  cause  by  a  three-fourths  vote  of  the 
officers  present.  They  further  provided  that  every  officer  against 
whom  charges  have  been  preferred  shall  have  a  just  and  impar- 
tial trial  in  accord  with  the  laws  of  the  society.  Held,  That  the 
removal  of  certain  officers  on  the  statement  of  the  president  of 
the  society  that  complaints  had  been  made  against  such  officers 
by  local  societies  for  misconduct,  without  notice  to  them  and  with- 
out an  opportunity  to  be  heard,  was  void. 
Same — Same — By-Laws — Construction : 

The  by-laws  of  the  society  provided  that  every  officer  against 
whom  oharges  have  been  preferred  "shall  be  suspended  from  his 
office  until  the  case  is  decided,  unless  the  society  orders  other- 
wise, by  three-fourths  majority  of  the  members  present.'*  HeldU 
That  the  charges  referred  to  do  not  mean  fugitive  charges  made 
by  some  individual  on  his  own  responsibility,  but  charge  formu- 
lated and  presented  by  some  local  counsel  or  other  authoritative 
body,  after  investigation. 
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Same — Same — Mandamus — Costs: 

The  central  society  of  a  mutual  benefit  society  having  acted 
arbitrarily  and  without  jurisdiction  in  the  removal  of  certain 
State  officers,  was  properly  taxed  with  costs  on  the  reinstatement 
of  the  officers  by  mandamus  proceedings. 

[Judgment  for  plaintiffs  below.     Here  affirmed  against  society.] 
State  ex  rel.  Weingart  et  al.  v.  Board  of  Officers  of  Gegen- 
seitige  Unterstuetzungs  Gesellschaft  Germania  et  al. 
(Wis.  S.  C.)  : 

129  Northwestern  Reporter  (February  17,  1911)   630. 

Beneficiaries — Designation  of  Churph — Statute: 

Under  the  Act  of  Pa.  of  April  6,  1893,  P.  L.  7  limiting  the 
beneficiaries  in  mutual  benefit  societies  to  "families,  heirs,  blood 
relatives,  affianced  husband  or  wife,  or  persons  dependent  upon 
the  member,"  a  church  cannot  be  a  beneficiary  although  ac- 
cepted as  such  by  the  society. 
[Judgment  for  society.] 
Hoban  v.  National  Slavonic  Society  (Luzerne  Co.  C.  P.) : 

68  The  Legal  Intelligencer    (February  17.  1911)    100. 

By-Laws — Reduction  of  Benefits — Acquiescence — Estoppel: 

The  defendant  illegally  reduced  the  amount  payable  under  its 
certificate.  Insured  paid  two  assessments  on  the  reduced  amount. 
Upon  insured's  death  this  amount  was  accepted  by  the  benefi- 
ciaries without  protest  and  the  certificate  surrendered,  the  bene- 
ficiaries making  no  claim  for  a  larger  amount  until  suit  was 
brought  three  years  later.  Held,  That  by  such  acquiescence  the 
beneficiaries  were  estopped  to  claim  a  share  in  a  surplus  fund  in 
the  hands  of  defendant's  receiver. 

Same — Same — Same — Same — Illness: 

At  the  time  of  the  adoption  of  the  by-law  reducing  the  bene- 
fits insured  was  ill.  After  its  adoption  he  paid  two  assessments 
on  the  reduced  amount.  Held,  That  his  illness  did  not  avoid  the 
effect  of  the  payments  made  by  insured,  where  his  mental  capacity 
was  not  impaired. 

Assessments — Tender — Sufficiency : 

A  tender  of  an  assessment  on  the  old  basis  by  a  member  to 
the  treasurer  of  the  local  council  cannot  be  relied  on  as  avoiding 
the  effect  of  the  member's  payment  of  assessments  on  the  amount 
of  his  certificate  as  reduced  under  an  invalid  by-law,  as  such 
tender  was  not  a  tender  to  the  corporation. 

By-Laws — Reduction  of  Benefits — Waiver: 

After  the  passage  of  the  by-law  reducing  benefits,  insured 
surrendered  his  certificate  to  be  exchanged  for  a  certificate  for 
the  reduced  amount.  The  certificate  was  surrendered  in  August 
and  returned  to  them  because  the  by-law  was  not  to  go  into  effect 
until  October.  Manifestly  this  was  done  to  preserve  the  right  of 
the  beneficiaries  named  in  that  certificate  to  the  larger  sum  in 
case  the  insured  died  before  October  1st,  when  the  new  by-law 
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was  to  go  into  effect.    Held,  That  the  return  of  the  certificate  was 
not  a  waiver  of  its  right  to  reduce  the  policy. 
[Bill  dismissed.] 
Attorney   General  v.   Supreme  Council  A.   L.   H.    (Mass. 

S.  J.  C.) ; 
In  re  Hackett  et  al. : 

93   Northeastern  Reporter   (February   21,   1911)    797. 

Action  on  Policy — Evidence — Opinion  of  Non-Expert: 

The  policy  provided  that  it  should  not  lapse  for  30  days  after 
the  day  fixed  for  the  payment  of  dues,  if  at  such  time  the  insured 
was  too  sick  to  direct  the  payment  of  dues.  Insured's  dues  were 
payable  on  March  10,  but  were  not  paid  at  that  time.  Insured 
died  within  thirty  days  thereafter.  In  an  action  on  the  policy  a 
witness  was  asked  to  state  from  his  observations  whether  in- 
sured was  able  to  attend  to  or  direct  the  payment  of  his  dues. 
The  court  refused  to  permit  the  witness  to  answer.  But  the  court 
permitted  the  witness  to  testify  that  the  assured  because  of  his 
physical  condition  was  not  "mentally  capable  of  directing  the 
payment  of  a  premium  at  any  time  after  the  7th  day  of  March." 
Held,  That  there  was  no  error  in  the  ruling  of  the  court. 

Same — Same — Cross-Exami  nation : 

The  society  claimed  that  the  policy  was  forfeited  because  of 
non-payment  of  assessments  due  March  10th.  The  plaintiff  claims 
that  at  the  time  the  dues  became  payable,  insured  was  too  ill  to 
direct  their  payment,  and  under  the  contract  the  policy  could  not 
be  lapsed  until  thirty  days  thereafter.  The  society  called  a  wit- 
ness who  testified  that  he  attended  the  insured  during  his  last 
illness,  and  that  his  first  visit  was  on  March  18th.  On  cross-ex- 
amination he  was  asked:  "What  was  his  mental  and  physical 
condition  on  that  day."  Held,  That  the  question  was  properly 
excluded,  it  not  being  responsive  to  the  examination  in  chief. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.] 
Duke  V.  Eminent  Household  of  Columbian  Woodmen  (Ark. 
S.  C.) : 

133  Sbuthwestem  Reporter  (February  22,  1911)  1028. 

Charter — Limitation  as  to  Age— Estoppel : 

Where  the  certificate  of  incorporation  of  a  benefit  society 
prescribes  that  membership  shall  be  limited  to  persons  between 
the  ages  of  twenty-one  and  fifty-one  years,  the  society  is  without 
power  to  admit  to  membership  one  who  is  more  than  fifty-one 
years  of  age  at  the  time  the  certificate  issues,  although  under 
the  age  of  fifty-one  years  at  the  time  of  making  application  for 
membership.  Nor  is  the  society  estopped  in  such  case  from  dis- 
puting its  liability  on  its  certificate  because  of  the  acceptance  of 
assessments  from  the  member. 
Same — Same — By-Laws: 

A  certificate  of  incorporation  of  a  benefit  society  constitutes 
Its  charter  and  cannot  be  changed  or  altered  by  a  by-law. 

[Judgment  for  society  below.    Here  affirmed  in  favor  of  society.] 
Sowersby  v.  Royal  League  (HI.  App.) : 

42  National  Corporation  Reporter  (February  23.  1911) 
49. 
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Policy — Prepayment  of  First  Premium — Waiver: 

The  prepayment  of  the  first  premium  as  a  condition  precedent 
to  the  taking  effect  of  a  policy  of  life  insurance,  where  the  condi- 
tion is  expressed  or  implied,  may  be  waived  by  the  company  or  its 
authorized  agent,  and  a  waiver  may  be  shown  by  parol,  notwith- 
standing prepayment  is  required  by  express  stipulation  in  the 
policy  or  application. 

Same-— Same — Same — Agreement  of  Agent: 

The  condition  of  a  benefit  certificate  requiring  the  payment 
of  the  first  premium  as  a  condition  precedent  to  the  inception  of 
the  contract  is  waived  by  an  agreement  of  the  society's  agent, 
having  either  expressed  or  implied  authority,  that  such  premium 
may  be  paid  at  a  future  time,  or  by  taking  a  due  bill  therefor  from 
the  insured,  or  his  promissory  note,  or  by  the  unconditional  de- 
livery of  the  policy  to  the  insured  without  prepayment  of  the  pre- 
mium, or  by  refusing  a  sufficient  tender  of  the  amount  of  the  pre- 
miimi. 

Same — Sam»— Same : 

The  certificate  provided  for  the  prepayment  of  the  first  pre- 
mium during  the  good  health  of  insured  as  a  condition  precedent 
to  the  commencement  of  the  risk.  The  local  secretary  accepted 
a  check  of  insured's  employer  for  the  first  premium  and  delivered 
the  certificate,  the  employer  deducting  the  amount  from  insured's 
wages.  The  secretary  accepted  the  next  month's  premium,  de- 
manding of  insured's  brother,  who  paid  the  second  premium,  that 
the  first  premium  for  which  the  check  had  been  given,  be  paid. 
Insured  knew  nothing  of  the  failure  of  bis  employer  to  pay  the 
check,  and  at  no  time  prior  to  the  date  of  his  death  did  he  have 
any  information  of  any  fact  which  would  invalidate  his  policy,  but, 
on  the  contrary,  by  the  silence  of  the  defendant  and  its  officers  he 
was  induced  to  believe  that  his  policy  was  in  full  force  and  effect 
and  he  relied  upon  that  belief.  Held»  That  the  condition  requiring 
the  prepayment  of  the  first  premium  had  been  waived. 

By-Law — Local  Secretary — Authority:  « 

A  by-law  of  the  society  provided  that  "the  duties  of  a  secre- 
tary of  a  subordinate  lodge  shall  be  to  attend  all  meetings  of  the 
lodge,  call  the  roll  of  officers,  and  note  absentees;  keep  a  correct 
minute  of  all  the  proceedings;  collect  and  receipt  for  all  dues 
of  the  subordinate  and  supreme  lodges,  and  to  perform  such 
other  duties  as  are  generally  performed  by  local  secretaries  of 
such  societies."  Held,  That  the  local  secretary  was  the  agent  of 
the  society,  and  not  of  the  members,  in  the  collection  of  assess- 
ments and  dues. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Supreme  Lodge  United  Benevolent  Assn.  v.  Lawson  (Tex. 
C.  C.  A.) : 

138  Southwestern  Reporter  (February  22,  1911)  807. 

Suicide— Burden  of  Proof — Sufficiency  of  Evidence: 

The  burden  of  proof  is  on  the  society  to  establish  the  issue 
of  suicide  to  the  satisfaction  of  the  Jury  by  a  preponderance  of 
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the  evidence,  and  this  the  society  was  required  to  do,  not  by  a 
prima  facie  case  alone,  but  by  such  proof  as  would  withstand  and 
overthrow  all  of  the  evidence  to  the  contrary. 

Same — Question  for  Jury: 

Where  there  is  any  conflicting  evidence,  iowever  slight,  on 
the  question  of  suicide,  such  question  is  for  the  Jury. 

[Judgment  for  society  below.     Here  reversed  against  society.] 
Hodson  V.  Great  Camp,  Knights  of  the  Modern  Maccabees 
(Ind.  A.  C.) : 

93  Northeastern  Reporter  (February  28.  1911)  861. 

By-Law — Engagement  in   Sale  of   Intoxicants — Driver  and   Soli- 
citor: 

A  by-law  of  the  society  provided:  "No  person  shall  be  ad- 
mitted to  this  order  who  is  engaged  as  principal,  agent  or  servant, 
in  the  sale  of  spirituous  or  malt  liquors  as  a  beverage,  and  should 
any  member  of  the  order  engage  in  the  above  prohibited  occupa- 
tion, after  admission,  he  shall  ipso  facto  stand  suspended  from  all 
rights  and  benefits  of  the  order,  without  any  action  whatever,  and 
his  beneficial  certificate  shall  immediately  become  null  and  void." 
Insured  was  employed  as  a  driver  for  a  brewing  company  and  was 
required  to  solicit  orders  and  to  deliver  and  collect  for  the  same. 
Heldf  That  insured  was  engaged  in  the  sale  of  intoxicating  liquors 
within  the  meaning  of  the  by-law.  If  he  had  been  employed 
solely  as  a  teamster  he  would  not  have  been  considered  as  en- 
gaged in  the  sale  of  such  liquors,  but  where  his  employment  in- 
cluded the  soliciting  of  orders,  the  delivery  thereof,  and  the  col- 
lection of  the  money,  his  duties  were  within  the  prohibition  of  the 
by-law. 

Application — Fraud — Rescission — Tender: 

Before  an  insurance  company  can  avoid  liability  because  of 
fraud  or  breach  of  warranty  it  must  not  only  return  or  otter  to 
return  whatever  of  value  it  received  by  way  of  the  contract,  but 
must  elect  to  Rescind  and  place  the  other  party  in  statu  quo  with- 
in a  reasonable  time,  or  with  "reasonable  promptitude"  after 
knowledge  of  the  facts  relied  on  for  a  rescission,  and  that  a  fail- 
ure to  pursue  this  course  affirms  the  contract. 

Same — Same — Same — Same : 

A  by-law  of  the  society  provided  that  if  the  insured  should 
be  or  become  engaged  in  the  sale  of  intoxicants  either  as  princi- 
pal or  agent  the  policy  should  immediately  become  null  and  void. 
In  July  1904,  the  society  learned  that  the  insured  was  engaged  at 
the  time  he  made  his  application  in  1899,  and  at  all  times  there- 
after until  1904,  in  the  sale  of  intoxicating  liquors  as  agent  for  a 
brewing  company.  In  1904  he  opened  up  a  saloon  for  himself,  and 
the  society  refused  to  accept  further  payments  of  dues  from 
him  and  declared  his  policy  forfeited.  Held,  That  under  the  by- 
law the  certificate  was  voidable  from  its  inception,  and  the  at- 
tempt of  the  society  to  avoid  it  in  1904,  without  returning  the  pre- 
miums received  by  it  within  a  reasonable  time,  was  ineffective, 
and  the  policy  continued  in  force  until  insured's  death. 
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Policy— Construction— "Void": 

Where  a  policy  contains  a  stipulation  that  any  misrepresen- 
tations in  it  shall  render  the  policy  void,  such  a  policy  would  not 
be  void,  but  voidable  at  the  option  of  the  company. 

Same— Return  of  Premium — ^When  Necessary: 

Where  the  risk  has  attached,  a  return  of  the  premium  is  not 
necessary  to  avoid  liability  as  such  premium  is  earned,  but  where 
the  risk  has  never  attached,  the  company  has  incurred  no  liability, 
and  the  rule  is  that  the  premium  received  must  be  returned  to  re- 
scind the  contract. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  society.] 
Supreme  Tribe  of  Ben  Hur  v.  Lennert  (Ind.  A.  C.) : 

93  Northeastern  Reporter  (February  28,  1911)   869. 

Benefit  Certificate — Reinsurance — Measure  of  Recovery: 

The  certificate  as  originally  issued  by  the  Loyal  Knights 
provided  for  a  payment  at  death  of  ten  times  the  monthly  mor- 
tuary assessments  he  shall  have  paid  into  the  order  previous  to 
his  death,  not  exceeding  the  sum  of  $2,000.  On  August  1,  1905, 
the  Loyal  Knights  issued  what  are  called  "riders"  to  its  mem- 
bers, increasing  the  possible  benefits,  and  such  a  rider  was  is- 
sued to  insured,  increasing  the  benefits  on  his  certificate  from 
ten  to  twenty-three  times  the  total  sum  he  shoulS  pay  into  the 
mortuary  fund  of  the  society.  The  contracts  of  the  Loyal 
Knights  were  assumed  by  the  National  Annuity  Association, 
which  Issued  a  "certificate  of  assumption"  to  each  member  of  the 
Loyal  Knights  in  which  it  was  agreed:  "That  the  amount  to  be 
paid  at  death,  by  the  National  Annuity  Association,  will  be  the 
same  as  that  set  out  on  the  face  of  the  original  benefit  certi- 
ficate issued  by  the  Loyal  Knights,  to  which  a  copy  of  this 
agreement  is  attached,  less  only  amounts  previously  paid  for 
disability  or  other  benefits."  Held,  That  plaintiff  was  entitled 
to  recover  under  the  contract  of  assumption,  only  10  times  the 
monthly  mortuary  assessment  paid  by  insured. 

[Judgment  for  plalntift  below.     Here  reversed   In  favor  of  so- 
ciety.] 
Hatcher  v.  National  Annuity  Assn.  (Kansas  City  C.  A.) : 
134  Southwestern  Reporter   (March  8,  1911)   1. 

Mutual  Benefit  Society — Contract: 

The  contract  of  membership  is  made  with  reference  to  the 
constitution  and  by-laws,  and  the  regulations  of  the  association, 
and  these  must  be  treated  as  part  of  the  contract. 

Same — By-Laws — Remedies: 

A  by-law  stipulated  that  any  "person  aggrieved"  at  the 
action  of  a  Council  for  failing  to  pay  benefits,  may  appeal, 
whereon  the  Council  shall  appoint  a  commissioner  to  take  testi- 
mony and  report,  and  that  the  aggrieved  party  may  appeal  to 
the  board  of  appeals  from  the  action  of  the  Council  refusing  to 
pay  benefits,  or  the  action  of  the  Council  shall  be  final.  HelcU 
That  the  by-law  was  valid  and  the  remedies  provided  thereby 
should  be  exhausted  before  resorting  to  court;   that  it  applied 
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to  pecuniary  and  property  rights  as  well  as  to  matters  of  disci- 
pline, and  was  as  binding  on  the  beneficiary  as  on  the  member. 
[Plaintiff's  demurrer  overruled.] 

King  V.  Wynema  Council,  No.  10.  Daughters  of  Pocahontas, 
Improved  Order  of  Red  Men  (Del.  S.  C.) : 

78  Atlantic  Reporter  (February  23,  1911)  845. 

Mutual  Benefit  Society — Meetings — Right  of  Subordinate  Council 

to  Representation — Waiver: 

Subordinate  councils  of  a  mutual  benefit  association  having 
omitted  to  demand  their  right  to  representation  in  the  Supreme 
Council  may  well  be  held  to  have  waived  their  right  to  repre- 
sentation, and  acquiesced  in  the  provision  of  the  constitution 
that  subordinate  councils  should  not  be  represented  in  the 
Supreme  Council  to  the  extent,  at  least,  of  precluding  a  ques- 
tion of  the  validity  of  the  election  of  the  officers  at  such  meet- 
ing by  any  subordinate  council  or  member  thereof. 

Same — Same — Same — Quorum : 

The  society  was  composed  of  three  Grand  Councils,  made  up 
of  subordinate  councils  within  three  different  states,  and  several 
subordinate  lodges  in  other  states  not  belonging  to  any  Grand 
Council.  The  constitution  of  the  society  provided  that  each 
Grand  Council  was  entitled  to  send  two  representatives  to  the 
Supreme  Council,  that  Subordinate  Councils  should  not  be  rep- 
resented, and  that  fifteen  representatives  were  necessary  for 
a  quorum.  Each  of  the  three  Grand  Councils  sent  two  repre- 
sentatives to  the  Supreme  Council.  Held*  That  where  the  entire 
number  entitled  to  membership  in  the  Supreme  Council  were 
present,  such  number  constituted  a  quorum,  even  though  the 
number  were  less  than  fifteen.  Held,  further.  That  to  increase 
the  membership  of  the  Supreme  Council  to  fifteen  it  would  not 
be  proper  to  give  representation  to  Subordinate  lodges  not  in- 
cluded in  a  Grand  Council. 

Same — Same — Election  of  Officers — Validity: 

Where  the  accredited  delegates  from  the  Grand  Council 
were  the  only  members  of  the  Supreme  Council  entitled  to  elect 
the  officers  of  the  Association  and  all  voted  for  each  officer 
elected,  such  election  can  not  be  held  invalid  because  other 
ballots  were  cast  for  these  officers  by  persons  not  entitled  to 
vote.  The  election  was  not  dependent  upon,  nor  in  any  sense 
decided  by,  these  unauthorized  votes. 

Same*— Same — Same — Review  by  Courts — Scope: 

To  determine  the  validity  of  an  election  of  officers  held  by  a 
mutual  benefit  association,  under  the  Gen.  Corp.  Laws  of  N.  Y. 
(Consol.  Laws,  c.  23)  Sec.  32,  it  is  not  proper  to  determine  the 
validity  of  the  adoption  and  promulgation  of  amendments  to  the 
constitution. 

[Order  confirming  election  below.     Here  modified  and  affirmed.] 
In  re  Triennial  Election  of  Catholic  Relief  and  Beneficiary 

Assn. ; 
OTtonnell  et  al.  v.  O'Neil  et  al.  (N.  Y.  S.  C,  App.  Div.) : 

127  New  York  Supplement  (February  27,  1911)   143. 
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Application — Use  of  Intoxicants — "Daily  Practice": 

The  application  contained  the  following  question:  "What 
has  been  your  daily  practice  in  regard  to  the  use  of  wines, 
spirits  and  malt  liquors?"  To  this  question,  the  applicant  an- 
swered "None."  Held,  That  the  word  "practice"  suggests  the 
idea  of  doing  a  thing  customarily  or  regularly.  It  signifies  a 
habit  or  regular  conduct,  the  extent  or  scope  of  which  is  clearly 
defined  in  the  question  by  the  word  "daily,"  thereby  showing 
that  the  matter  inquired  about  was  whether  the  applicant  had 
a  liquor  habit  that  was  fixed  to  the  extent  of  being  a  daily 
habit 

Same — Same — Questions — Construction : 

The  applicant  was  asked  what  had  been  his  "daily  practice" 
in  regard  to  the  use  of  intoxicating  liquors.  Following  this 
was  the  question:  "What  had  been  your  practice  in  the  past?" 
to  which  question  he  answered  that  he  had  none.  Held,  That 
the  last  question  was  susceptible  of  the  construction  that  it  re- 
ferred to  the  applicant's  past  "daily  practice"  and  was  therefore 
susceptible  of  a  truthful  answer  that  he  had  no  daily  practice 
in  the  past,  although  in  the  past  the  applicant,  in  some  other 
manner,  might  have  abused  the  use  of  intoxicants. 

Same — Ambiguity — Rule  of  Construction: 

Where  a  question  in  an  application  for  insurance,  is  ambigu- 
ous, and  thus  permits  an  applicant  to  make  responsive  answers 
in  different  ways,  the  question  must  be  construed  most  strongly 
against  the  company. 

Same — Misrepresentations — IVIateriality — Statute: 

The  Act  of  June  23,  1885,  Laws  of  Pa.  (P.  L.  134)  provides: 
"No  misrepresentation  or  untrue  statement  in  such  application, 
made  in  good  faith  by  the  applicant,  shall  effect  a  forfeiture  or 
be  a  ground  of  defense  in  any  suit  brought  upon  any  policy  of  in- 
surance issued  upon  the  faith  of  such  application,  unless  such 
misrepresentation  or  untrue  statement  relates  to  some  matter 
material  to  the  risk."  Held,  That  the  effect  of  this  act  is  not  to 
change  the  law  of  warranty  with  respect  to  misrepresentations 
that  affect  the  risk,  but  to  change  the  general  rule  only  when  the 
misrepresentations  relate  to  matters  not  material  to  the  risk. 
What  constitute  misrepresentations  and  what  are  matters  ma- 
terial to  the  risk  can  be  ascertained  only  from  evidence  given 
upon  trial. 

[Judgrment  for  plaintiff  on  demurreis  to  pleas  and  replications.] 

Keatley  v.  Grand  Fraternity  (Del.  S.  C.) : 

78  Atlantic  Reporter   (March  2,  1911)    874. 

Action  on  Policy — Jurisdiction — Location  of  Benefit  Fund: 

An  action  on  a  benefit  certificate  is  not  in  rem,  but  in  per- 
sonam, and  the  location  of  the  beneficiary  fund  is  wholly  imma- 
terial in  determining  the  venue  of  the  action. 

[Judgment  for  plaintiff  below.     Here  aflirmed  against  society.] 
Hindorff  v.  Sovereign  Camp  of  Woodmen  of  the  World 
(Iowa  S.  C): 

129  Northwestern  Reporter   (March  3,  1911)   831. 
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Disappearance — Non-Payment  of  Assessments — Forfeiture: 

'Where  the  member  disappeared,. and  the  evidence  was  suf- 
ficient to  warrant  the  jury  in  finding  that  he  came  to  his  death 
prior  to  the  time  payment  of  assessments  was  stopped,  the 
policy  was  not  void  because  of  non-payment  of  assessments.    • 

By-Laws — Notice — Proof  of   Deatli— Agency: 

The  by-laws  of  the  society  provided  that  the  division  sec- 
retary shall  forthwith  notify  the  general  secretary  when  a  mem- 
ber is  removed  by  death,  and  that  such  general  secretary  shall 
forward  to  the  division  secretary  blanks  for  making  proofs  of 
death.  The  policy  was  payable  sixty  days  after  such  proofs 
were  furnished.  It  contained  no  express  provisions  for  the  giv- 
ing of  notice  or  the  making  of  proofs  by  the  beneficiary.  Held, 
That  it  is  to  be  implied  from  the  contract  that  it  is  the  duty 
of  the  beneficiary  to  notify  the  division  secretary  of  the  death  of 
the  member;  but,  when  the  facts  are  known  to  that  officer  with- 
out such  notice,  it  is  his  duty  to  proceed  at  once  and  make  up  the 
proofs  of  death.  Held,  further.  That  for  the  purpose  of  secur- 
ing blanks  and  making  and  submitting  proofs  of  death,  the  di- 
vision secretary  is  the  agent  and  representative  of  the  associa- 
tion; and  his  failure  to  perform  that  duty  will  not  release  the 
association  from  its  obligation  to  make  payment  of  the  claim, 
if  the  member  died  while  the  policy  was  in  force. 

Same — Same — Same — Statute  of  Limitations — Estoppei: 

The  by-laws  made  it  the  duty  of  the  division  secretary  to 
make  up  proofs  of  a  member's  death,  and  provided  that  the 
policy  should  be  payable  sixty  days  thereafter.  The  division 
secretary  knew  of  insured's  disappearance  and  of  the  fact  that  he 
was  thought  to  have  been  dead.  Although  the  beneficiary  could 
have  made  demand  upon  the  division  secretary  to  furnish  proofs 
of  death,  she  did  nothing  for  seven  years  and  nothing  was  done 
by  the  division  secretary.  The  question  raised  is:  Did  the 
statute  of  limitations  commence  to  run  simply  because  the  bene- 
ficiary did  not  call  upon  the  division  secretary  to  perform  a  duty 
which  he  was  required  to  perform  without  any  demand  being 
made.  Held,  That,  while  the  beneficiary  might  have  com- 
menced an  action  on  the  policy  within  a  reasonable  time  after 
making  demand  on  the  local  secretary,  her  cause  of  action  was 
not  barred  by  the  statute  of  limitations  because  of  her  failure 
to  make  demand,  to  furnish  proofs  of  death,  or  to  commence  the 
action  within  six  years  from  the  time  it  might  have  commenced. 
Held,  further.  That  the  association  can  not  be  heard  to  take 
advantage  of  its  own  negligence  in  failing  to  make  up  the  proofs 
of  death,  or,  if  it  repudiated  the  claim,  in  failing  to  notify  her 
to  that  effect 

[Judgment  for  society  below.     Here  reversed  against  society.] 
Kelly  v.  Ancient  Order  of  Hibernians  Ins.  Fund  of  Minne- 
sota (Minn.  S.  C.) : 

129  Northwestern  Reporter  (March  3.  1911)  846. 

Policy — Beneficiary — Heirs: 

The  policy  was  payable  to  "Mrs.  Dizie  L.  Scott  and  heirs." 
Held,  That  the  word  "heirs"  as  used  in  the  policy  had  reference 
to  the  heirs  of  the  beneficiary. 
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Action  on  Policjr — Burden  of  Proof: 

In  an  action  on  a  mutual  benefit  policy  the  burden  is  on  the 
plaintiff  to  prove  the  policy,  and  the  death  o'f  the  insured,  also 
the  number  of  assessable  members  (at  the  time  of  the  death)  if 
the  amount  is  by  the  policy  made  dependent  on  such  number; 
and  if  the  association  claims  that  the  policy  had  been  forfeited 
by  reason  of  the  failure  of  the  Insured  to  pay  the  assessments, 
the  burden  necessarily  falls  on  it  to  prove  that  the  assess- 
ments were  legally  made,  that  the  insured  was  notified  of  the  as- 
sessments, and  that  he  failed  to  pay  them. 

Policy — Proofs  of  Loss — Purpose: 

The  association  was  divided  into  divisions.  Insured  had 
policies  in  two  divisions.  Upon  his  death,  proof  of  loss  was 
made  to  one  division  only.  Held,  That  the  only  purpose  in  re- 
quiring proof  to  be  made  of  the  death  of  the  insured,  is  to 
inform  the  company,  accurately  and  authentically,  and  if  that 
information  has  been  furnished  to  the  company,  in  proper  man- 
ner, according  to  its  rules,  the  mere  fact  that  the  other  policy 
was  in  a  different  class  in  the  same  company  should  render  it 
necessary  to  again  go  through  the  sanie  process  to  prove  that 
which  the  company  already  knew. 

Same — Same — Waiver: 

A  refusal  of  an  insurance  company  to  pay  on  the  ground 
that  it  is  not  liable  waives  the  requirement  of  formal  proofs  of 
loss. 

By-Laws-— 'Notice  of  Assessment — Address  of  Insured: 

The  policy  and  other  papers  connected  with  the  contract 
of  insurance  showed  the  residence  and  postoffice  addresses  of 
the  insured  to  be  at  a  certain  place.  He  gave  no  notice  of  a 
change  of  address.  Held,  That  the  mere  fact  that  he  received 
his  mall  at  a  different  address  did  not  authorize  the  company 
to  send  notice  of  assessments  there.  Held,  further.  That  where 
the  association  did  not  claim  that  any  notice  of  assessments 
claimed  to  be  unpaid  were  ever  sent  to  his  address  as  given  in 
the  policy,  and  where  all  assessments,  of  which  notice  was  sent 
to  his  proper  address,  were  paid,  there  was  an  entire  failure  to 
prove  notice  so  as  to  authorize  a  judgment  for  the  association. 

[Judgment  for  plaintiff  below.     Here  afllrmed  against  associa- 
tion.] 

Mutual  Life  Industrial  Assn.  v.  Scott  (Ala.  S.  C.) : 

54  Southern  Reporter  (March  4,  1911)   182. 

Policy — "Conviction  of  Felony": 

The  policy  provided  that  it  should  be  null  and  void,  and  all 
rights  be  absolutely  forfeited  without  notice,  "if  the  member 
holding  this  certificate  shall  be  convicted  of  a  felony,  or  should 
die  from  an  act  or  acts  in  consequence  of  the  violation  or  at- 
tempted violation  of  the  laws  of  the  state."  The  facts  are 
that  the  Insured  was  indicted  for  murder.  On  the  first  trial 
the  jury  disagreed,  and  the  second  trial  resulted  in  a  conviction 
for  manslaughter.  The  case  was  appealed  and  afllrmed,  and  a 
motion  for  rehearing  was  pending  when  insured  died.     Under 
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the  laws  of  the  State  an  accused  person  was  a  convict  only 
after  condemnation  by  the  court  of  last  resort  HelcU  That 
the  policy  was  not  avoided. 

Same— Violation  of  Law — Insane  Acts: 

The  policy  provided  for  forfeiture'  if  insured  met  death  "in 
consequence  of  the  violation  or  attempted  violation  of  the  laws 
of  the  State."  Held,  That  where  insured  while  insane  and  re- 
sisting arrest  was  killed  by  the  sheriff,  his  insurance  was  not 
forfeited  under  such  a  provision. 

[Judennent  for  plaintiff  below.     Here  affirmed  against  society.] 
Woodmen  of  the  World  v.  Dodd  et  al.  (Tex.  C.  C.  A.) : 
134  Southwestern  Reporter  (March  8,  1911)  254. 

Reinstatement — Health  Certificate — Estoppel : 

Where  the  Supreme  Lodge  of  a  fraternal  beneficiary  society 
in  its  usual  course  of  business,  and  for  a  long  period  of  time, 
acting  by  an  agent  directly  employed  by  it  for  that  purpose, 
collected  delinquent  assessments  from  its  members,  and  without 
any  action  on  the  part  of  the  members,  without  question,  and 
without  requiring  a  cerflficate  of  health,  continued  the  certi- 
ficates in  force,  it  will  not  be  permitted  to  declare  a  forfeiture 
in  a  case  where,  at  a  time  when  it  was  accustomed  to  receive 
such  payments,  it  ascertained  that  the  assured  was  sick  and 
unable  to  make  a  health  certificate,  and  thereupon  refused  to 
receive  the  payment  of  such  delinquent  assessment  unless  such 
certificate  was  made. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Worley  v.  Supreme  Lodge  Royal  Achates  (Neb.  S.  C.) : 
129  Northwestern  Reporter  (March  10,  1911)   984. 

Applications-Contract: 

Where  the  application  is  not  only  referred  to  in  the  certi- 
ficate, but  the  statements  and  stipulations  contained  therein  are 
expressly  and  specifically  made  a  part  of  the  certificate,  the 
contract  of  insurance  is  represented  by  the  application,  by  the 
certificate,  the  examination  of  the  physician,  and  the  constitu- 
tion and  by-laws  of  the  society. 

Same — Statements  as  to  Health — Warranties: 

Statements  made  in  an  application  which  enter  into  and  be- 
come a  part  of  the  certificate  of  insurance  are  warranties,  and 
not  representations,  and  whether  material  or  otherwise  must 
have  been  literally  true  in  order  that  recovery  may  be  had  upon 
such  certificate. 

Action  on  Policy — Denial  of  Liability — Defenses: 

If  a  letter  is  written  by  a  fraternal  benefit  society,  refusing 
to  pay  a  claim  for  insurance  on  the  ground  that  insured  com-, 
mitted  suicide,  other  grounds  justifying  such  refusal  to  pay  may 
be  urged  if  such  letter  did  not  tend  to  mislead  or  prejudicially 
influence  the  claimant  under  the  certificate  in  suit, 
t Judgment  for  society.] 

Peckham  v.  Modem  Woodmen  of  America  (111.  A.  C.) : 
151  m.   App.   95. 
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Policy— "Good  Health"— Construction : 

"Grood  health"  is  a  comparative  term,  and  does  not  mean 
absolute  perfection.  If  the  person  enjoys  such  health  and 
strength  as  to  justify  a  reasonable  belief  on  the  part  of  him- 
self and  others  that  he  is  free  from  serious  organic  trouble  or 
from  symptoms  calculated  to  raise  a  reasonable  apprehension  of 
such  derangement,  and  if,  to  ordinary  observers  and  outward 
appearances,  his  health  is  reasonably  such  that  he  might  with 
ordinary  safety  be  insured  upon  ordinary  terms,  the  requirement 
of  good  health  is  satisfied. 

Same — Same — Waiver — Reinstatement: 

A  benefit  society  which  receives  the  arrearages  of  a  mem- 
ber and  reinstates  him,  without  requiring  the  medical  examina- 
tion contemplated  by  its  by-laws,  waives  its  rights  to  claim 
immunity,  on  the  ground  that  the  member  was  not  in  good 
health  when  so  reinstated. 

[Judgment  for  plaintiff  below.     Here  affirmed  agrainat  society.] 
Johnson  v.  Modern  Woodmen  of  America  (111.  A.  C.) : 

42    National    Corporation    Reporter    (March    9,    1911) 
122. 

Action  on  Policy — Intemperance — Waiver: 

Although  a  waiver  of  a  defense  predicated  upon  the  exces- 
sive use  of  intoxicating  liquors  may  be  established  in  a  suit  on 
a  benefit  certificate,  yet  such  a  waiver  does  not  extend  to  and 
include  the  separate  and  distinct  defense  predicated  upon  the 
death  of  the  insured  having  resulted  directly  or  indirectly  from 
his  intemperate  use  of  intoxicating  liquors. 

[Judgment  for  society.] 

Busing  V.  Modern  Woodmen  of  America  (111.  A.  C.) : 

151   111.  App.   49. 

Application — Statements  as  to  Family  History — Materiality: 

Answers  made  by  an  applicant  for  a  policy  of  life  insur- 
ance relating  to  family  history  are  not.  as  a  matter  of  law,  ma- 
terial to  the  risk. 

[Judgment  for  plaintiff.] 
Bagby  v.  Court  of  Honor  (111.  A.  C.) : 
151  HI.  App.  871. 

Action  of  Policy — Death  In  Violation  of  Law — Burden  of  Proof: 

If  the  defense  is  predicated  upon  a  provision  in  the  certi- 
ficate to  the  effect  that  if  the  death  of  the  member  "shall  oc- 
cur in  consequence  of  any  violation  or  attempted  violation  of  the 
laws  of  any  state,  territory,  province  or  country,"  the  same 
must  be  established  by  a  preponderance  of  the  evidence,  and 
each  and  every  element  which  constituted  the  crime  charged 
likewise  be  established  by  a  preponderance  of  the  evidence. 

[Judgment  for  plaintiff.] 

Brown  v.  Mystic  Workers  of  the  World  (111.  A.  C.) : 

151    111.    App.    517. 
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Policy— "Suicide"— Self-Destruction: 

While  suicide  releases  an  insurance  company  from  liability 
under  a  policy  issued  upon  the  life  of  the  suicide,  still  every 
act  of  self-destruction  is  not  suicide.  Legally  speaking,  for  a 
person  to  kill  himself  as  the  result  of  insanity  is  not  suicide. 

Same — Same — Same : 

A  policy  of  life  insurance  is  not  rendered  void  because  the 
risk  of  the  insured's  killing  himself  while  sane  is  not  excepted 
therein.  Even  though  the  courts  would  refuse  to  enforce  liabil- 
ity if  the  insured,  being  sane,  killed  himself,  the  policy  would  be 
enforceable,  if  the  death  of  the  insured  were  otherwise  occa- 
sioned. 

By-Laws — Amendment — Modification  of  Contracts: 

It  is  lawful  for  a  fraternal  relief  association  and  similar 
order  to  provide  in  its  certificates  or  policies  of  insurance  is- 
sued to  its  members  that  the  contract  shall  be  subject  to  the 
future  as  well  as  to  the  present  laws,  by-laws,  or  regulations 
of  the  order  as  adopted  by  the  legislative  or  governing  body  ol 
the  order,  and  such  conditions  or  stipulations  are  enforceable. 
However,  though  such  an  association  has  expressly  reserved  the 
right  to  modify  its  existing  contracts  by  legislation  from  time  to 
time  to  be  adopted,  still  it  is  a  rule  of  construction  that  all  laws, 
by-laws,  and  regulations  are  to  be  considered  as  having  ref- 
erence to  future  contracts  only  unless  the  intention  to  affect  pre- 
existing contracts  is  clearly  and  undoubtedly  expressed. 

Same — Enactment — IVIinutes  of  Corporation — Record  of  Votes: 

Generally  speaking,  it  is  not  necessary  for  the  minutes  of 
the  legislative  body  of  a  corporation  to  show  the  vote  by  which 
a  matter  coming  before  it  was  adopted.  A  recital  that  the  mat- 
ter was  adopted  is  generally  sufficient.  But,  where  in  a  legisla- 
tive body  a  vote  of  more  than  a  majority  of  a  quorum  is  nec- 
essary to  the  passage  of  any  law,  the  passage  of  a  law  cannot 
be  shown  by  proving  merely  that  the  proposed  law  was  referred 
to  a  committee  which  reported  favorably  to  its  passage,  and 
that  the  report  of  the  committee  was  adopted.  In  general  par- 
liamentary practice  the  favorable  report  of  a  committee  upon 
a  matter  of  proposed  legislation  can  be  adopted  by  the  vote  of 
a  simple  majority  of  those  voting.  This  merely  gives  the  pro- 
posed legislation  such  parliamentary  status  as  authorizes  its 
being  put  on  its  passage;  and  it  is  not  to  be  considered  as 
adopted  until  it  has  been  put  on  its  passage,  and  has  received 
the  vote  required  for  the  passage  of  laws. 

Evidence-— Books  of  Corporation — Authentication: 

Before  the  books  of  a  corporation  are  admissible  in  evi- 
dence in  favor  of  the  corporation,  their  authenticity  must  be 
shown.  In  mutual  and  fraternal  benefit  associations  and  in  simi- 
lar orders  the  relations  of  the  corporation  to  its  members,  espe- 
cially where  a  right  is  asserted  by  the  corporation  against  a 
member,  can  be  shown  only  by  the  official  records  properly  au- 
thenticated, except  in  cases  where  upon  showing  as  to  the  loss 
or  inaccessibility  of  the  original  records  secondary  evidence  is 
admissible. 
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Same— Same — Same: 

The  secretary  or  other  person  performing  the  duties  of  sec- 
retary is  usually  the  proper  custodian  of  the  minutes  and  offi- 
cial records  of  a  corporation,  and  he  is  generally  the  proper  per- 
son by  whom  to  prove  their  authenticity. 

Same — Same — Same: 

Where  a  case  is  on  trial  between  a  fraternal  association 
and  one  of  its  members  (or  his  representative  or  the  beneficiary 
under  one  of  its  certificates),  and  the  association  attempts  to 
affect  the  rights  of  the  member  -by  the  assertion  of  a  by-law 
binding  on  him,  and,  to  prove  the  by-law,  offers  what  purports 
to  be  the  minutes  of  its  legislative  body^  and  offers  the  presi- 
dent of  the  association  to  prove  the'  authenticity  of  the 
minutes,  and  it  appears  that  the  material  and  controlling  thing  in 
the  minutes,  so  far  as  the  rights  of  the  particular  member 
is  concerned,  is  found  in  an  interlineation  which  does 
not  appear  in  the  handwriting  of  the  secretary,  and  which 
the  president,  as  a  witness,  says  he  cannot  explain,  the 
court  properly  rejects  the  record  from  evidence,  especially 
where  the  president,  as  a  witness,  admits  a  belief  that 
the  interlineation  was  inserted  into  the  minutes  after  the  death 
of  the  member. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
Fraternal  Relief  Assn.  v.  Edwards  (Ga.  C.  A.) : 

70  Atlantic  Reporter   (March  18,   1911)    265. 


Certificate  of  Incorporation — Mandamus — Burden  of  Proof: 

A  fraternal  beneficiary  association,  doing  business  as  an  un- 
incorporated voluntary  association,  having  filed  its  application 
for  incorporation  with  the  superintendent  of  insurance,  accom- 
panied by  its  articles  of  association,  copies  of  its  constitution, 
by-laws,  rules  and  regulations,  forms  of  benefit  certificate  and 
necessary  bond  as  required  by  act  97  O.  L.  421  ((Jen.  Code  8623), 
can  be  incorporated  as  a  voluntary  association  (non-professional 
in  character)  to  carry  on  the  same  business;  hence  in  manda- 
mus, having  brought  itself  through  the  averments  of  its  petition 
and  by  its  exhibits  within  the  scope  of  such  law,  the  burden 
rests  upon  the  insurance  superintendent  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted. 

Mutual  Benefit  Society — Rate  of  Assessment — Statute-— Validity: 

The  requirement  of  Sec.  9476  of  the  Gen.  Code  of  Ohio  that 
**the  rate  of  regular  payments  of  assessments  *  ♦  ♦  shall 
not  be  lower  for  death  benefits  than  those  required  by  the  na- 
tional fraternal  congress  table  of  mortality,"  is  a  delegation  of 
power  to  fix  insurance  rates  to  another  body  than  the  general 
assembly,  and  such  attempted  regulation  is,  therefore,  unrea- 
sonable and  void. 

[Demurrer  to  petition  overruled.] 

State  ex  rel.  Weitzel  et  al.  v.  Lemert,  Supt.    (Hamilton 
C.  P.) : 

54  The  Ohio  Law  Bulletin   (March  20.  1911)    113. 
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Policy — Waiver — Authority  of  Agent — Estoppel: 

The  agent  had  complete  charge  of  the  local  lodge,  trans- 
acted all  of  its  business  for  the  parent  lodge,  kept  the  books, 
received  the  dues,  forwarded  the  money,  delivered  the  policies — 
in  short,  transacted  all  of  the  business  that  it  was  possible  for 
the  company  to  transact  with  the  members  of  that  lodge.  Held, 
That  the  company  would  not  be  heard  to  say  that  such  an  agent 
had  no  authority  to  waive  a  provision  of  the  policy  that  the 
contract  would  not  be  binding  unless  delivered  id  the  insured 
while  in  good  health. 

Same — Same — Knowledge  of  Agent — Delivery: 

The  policy  provided  for  the  payment  of  one-fourth  of  the 
amount  stipulated  therein  if  the  insured  should  lose  the  sight 
of  an  eye.  It  was  not  to  be  binding  until  delivered  to  the  ap- 
plicant while  in  good  health.  After  the  applicant  had  sub- 
mitted to  his  medical  examination,  but  before  the  policy  was 
issued,  he  sustained  an  accidental  injury  to  one  of  his  eyes. 
Knowledge  of  this  fact  was  brought  home  to  the  local  agent,  and, 
upon  the  advice  of  the  company,  he  declined  to  deliver  the 
policy  and  collect  the  premiums  and  dues  thereon.  Thus  mat- 
ters stood  for  some  weeks,  during  which  time  the  injured  eye 
continued  to  improve,  and  the  agent,  believing  that  it  would 
get  all  right,  delivered  the  policy  to  him,  collected  the  dues  there- 
on. Before  the  policy  was  delivered,  however,  the  local  agent 
caused  the  applicant's  eye  to  be  examined  by  a  competent  phy- 
sician, and  not  until  he  had  thus  satisfied  hituself  was  the  policy 
delivered.  Subsequently  an  abscess  developed  upon  the  injured 
eye  and  destroyed  the  sight.  Held,  That  the  act  of  the  agent 
delivering  the  policy  was  a  waiver  of  the  condition  as  to  de- 
livery while  in  good  health. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Modern  Brotherhood  of  America  v.  Phelps  (Ky.  C.  A.) : 
134  Southwestern  Reporter  (March  22,  1911)  892. 

Mutual  Benefit  Certificate — Rule  of  Construction: 

The  contract,  and  constitution  relating  to  it,  should  be  con- 
strued according  to  the  plain  and  obvious  meaning  of  their 
provisions,  and  with  a  view  to  accomplish  the  purpose  for  which 
the  society  is  maintained  and  persons  become  members  thereof. 

Same — Same: 

A  mutual  benefit  certificate  is  like  any  other  insurance 
policy,  and  its  provisions  should  therefore  be  construed  most 
strongly  against  the  society.  As  the  language  employed  is  that 
of  the  society,  a  construction  will  not  be  adopted  which  will 
defeat  a  recovery  if  it  is  susceptible  of  a  meaning  that  will 
permit  one. 

Same — Construction — ^"Permanent    Paralysis   of    Either    Extrem- 
ities": 

The  extremities  of  the  body  are  four  in  number,  and  "either" 
is  one  indifferently,  any  one  of  them;  and  the  permanent  paraly- 
sis of  a  hand  resulting  from  a  cut  on  the  arm  brought  appellant 
within  the  meaning  of  the  term  "permanent  paralysis  of  either 
extremities"  as  used  in  the  insurance  contract. 
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Same-^Same— ''Total  Disability": 

"Total  Disability/'  as  used  in  a  mutual  benefit  certificate, 
does  not  mean  absolute  physical  disability  on  the  part  of  the 
Insured  to  transact  any  kind  of  business  pertaining  to  his  oc- 
cupation. Total  disability  exists  although  the  insured  is  able  to 
perform  occasional  acts  if  he  is  unable  to  do  any  substantial 
portion  of  the  work  connected  with  his  occupation.  It  is  suffi- 
cient to  prove  that  the  Injury  wholly  disabled  him  from  the  doing 
of  all  the  substantial  and  material  acts  necessary  to  be  done  in 
the  prosecution  of  the  business.  It  is  necessarily  a  relative  mat- 
ter, and  depends  upon  the  peculiar  circumstances  of  each  case. 

8ame — Total   Paralysis — Question  for  Jury: 

The  undisputed  evidence  showed  that  insured's  left  hand 
was  paralyzed;  that  the  four  fingers  of  it  were  atrophied  or 
dead;  that  he  was  unable  to  grasp  anything;  and  that  because 
of  it  he  was  compelled  to  retire  from,  and  was  unable  to  per- 
form any  railroad  service  whatever.  Held»  That  the  evidence 
presented  no  question  for  the  jury  as  to  the  total  paralysis  of 
insured's  hand,  so  that  it  was  proper  to  direct  a  verdict  for  in- 
sured. 

[Judgment  for  plaintiff  below.     Here  afilrmed  against  society.] 
Brotherhood  of  Locomotive  Firemen  &  Enginemen  v.  Aday 
(Ark.  S.  C): 

134  Southwestern  Reporter  (March  22,  1911)  928. 

Mutual  Benefit  Society — Taxation — Statutes: 

Sec.  7,  Ch.  5459,  Fla.  Acts  1905,  defining  and  regulating  "sick 
and  funeral  benefit  insurance"  provides:  "Each  company,  cor- 
poration or  association  doing  business  under  the  provisions  of 
this  act  shall  pay  annually  to  the  State  Treasurer,  for  the  priv- 
ilege of  transacting  business  in  this  state,  one  hundred  dollars 
($100.00)  as  a  license  tax,  and  two  dollars  for  each  local  agent, 
and  ten  dollars  for  each  traveling  agent,  and  a  fee  of  five  dol- 
lars for  each  annual  statement  filed:  Provided,  that  life  insur- 
ance companies  receiving  a  certificate  of  authority  in  accord- 
ance with  the  provisions  of  Sec.  2  of  this  act  which  shall  have 
paid  the  license  tax  required  of  such  company  for  conducting 
life  insurance  in  this  state  shall  not  be  required  to  pay  the 
license  tax  herein  provided  for."  Ch.  5597  of  the  Acts  of  1907 
provides  In  part:  "Companies  or  associations  doing  business 
under  Ch.  5459,  Laws  of  Florida,  Acts  of  1905,  shall  pay  to  the 
State  Treasurer  two  per  cent  of  the  gross  amount  of  receipts 
from  policyholders  in  this  state."  Held,  That  the  two  chapters 
must  be  construed  together.  The  taxes  provided  for  in  each 
chapter  were  intended  as  license  taxes,  and  are  properly  so  held. 
The  provisions  of  each  chapter  must  be  complied  with,  and  a 
compliance  with  the  requirements  of  Ch.  5459,  and  the  payment 
of  all  the  license  taxes  imposed  by  Sec.  7  thereof,  do  not  con- 
stitute a  defense  to  an  action  at  law  brought  by  the  state  to 
recover  two  per  cent,  of  the  gross  amount  of  receipts  of  prem- 
iums from  policyholders  in  that  state. 
Same — Same — Licenses — Legislative  Power: 

There  is  no  express  limitation  upon  the  power  of  the  Legis- 
lature for  levying  a  tax  on  licenses;  but  such  power  should  not 
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be  80  exercised  as  to  deprive  any  person  of  property  without 
due  process  of  law,  or  so  as  to  deny  to  any  person  the  equal 
protection  of  the  laws. 

[Judgment  for  State  below.     Here  affirmed  against  society.] 
Afro-American  Industrial  &  Benefit  Assn.  of  the  United 
States  of  America  v.  State  (Fla.  S.  C.) : 

54  Southern  Reporter   (March  25.  1911)   383. 

Mutual  Benefit  Certificate — Beneficiary — ^Vested  Interest: 

Where  the  designation  of  the  beneficiary  in  a  certificate 
issued  by  a  mutual  benefit  association  is  made  in  pursuance  of 
an  agreement  founded  upon  a  sufficient  consideration,  the  person 
so  designated  acquires  a  vested  interest,  and  unless  by  reason 
of  countervailing  equities  can  not  be  displaced,  although  the 
rules  of  the  order  permit  the  member  to  change  the  beneficiary 
at  will. 

Same — Same — Same: 

Where  a  husband  agrees  that,  if  his  wife  will  help  to  pay 
the  assessments  upon  a  certificate  in  a  mutual  benefit  associa- 
tion in  her  favor,  he  will  not  change  the  beneficiary,  and  in  con- 
sequence of  such  agreement  she  makes  a  part  of  the  payments 
thereon,  using  for  the  purpose  what  are  in  fact  the  proceeds  of 
her  own  labor  outside  of  her  ordinary  household  duties,  she 
can  not  be  displaced  as  such  beneficiary  without  her  consent,  not- 
withstanding she  commingles  her  earnings  with  those  of  her 
husband  as  soon  as  received,  keeping  no  separate  account  thereof, 
and  then  takes  the  money  for  the  assessments  from  the  common 
fund. 

Action    on    Policy — Evidence — ^Transactions   with    Parties   Since 
Deceased : 

The  statutory  rule  that  no  party  shall  testify  in  his  own 
behalf  in  respect  to  any  transaction  had  personally  with  ai  per- 
son since  deceased,  where  the  adverse  party  is  the  heir  at  law, 
next  of  kin,  or  assignee  of  such  deceased  person,  does  not  apply 
where  the  adverse  party  claims  as  the  beneficiary  of  a  certificate 
issued  by  a  mutual  benefit  association  to  such  decedent,  be- 
cause the  beneficiary  named  in  the  certificate  is  not  the  assignee 
of  the  member  to  whom  it  was  issued,  and  the  circumstance 
that  he  is  in  fact  his  heir  or  next  of  kin  is  not  material  where 
his  claim  is  not  founded  on  that  relationship. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Savage  v.   Modern  Woodmen   of  America  et  al.    (Kans. 
S.  C.) : 

113  Pacific  Reporter   (March  27,  1911)   802. 

Action     on     Policy — Suicide — instructions — Reasonable      Proba- 
bility: 

In  an  action  on  a  policy  where  the  sole  question  is  one  of 
suicide,  and  the  evidence  is  very  largely  circumstantial,  it  is 
highly  important  that  the  jury  should  be  instructed,  in  drawing 
its  inferences  from  the  circumstances  proven,  to  consider  the 
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reasonable  probability,  under  all  the  evidence,  of  the  existence 
of  the  facts  to  be  inferred. 

Same — Same — Same — Repetition : 

The  society  contends  that  the  court  committed  error  in  re- 
fusing to  give  the  following  instructions:  "A  verdict  should 
not  be  returned  and  stand  as  verity  in  this  case  upon  a  mere 
suggestion  of  a  possibility,  and  conjecture  should  not  prevail 
over  reason.  The  line  of  reasonable  probability  should  be 
adopted,  and  a  verdict  returned  according  to  the  truth,  regard- 
less of  the  effects  of  such  a  verdict  upon  the  parties  to  the  suit." 
The  court  gave  the  following  instruction  which  was  tendered  by 
the  society:  "You  are  instructed  that  the  presumption  of  law 
against  suicide  may  be  overturned  not  only  by  verbal  testimony, 
but  by  reasonable  deduction  from  the  facts  established;  that 
on  this  question  you  are  to  be  governed  by  what  is  the  rea- 
sonable probability;  that  the  fact  of  suicide  need  not  be  shown 
beyond  a  reasonable  doubt,  but  by  a  mere  preponderance  of 
the  evidence."  Heldf  That  the  latter  instruction  admonished 
that  in  deducing  or  inferring  a  fact  from  the  existence  of  other 
facts  established  by  evidence,  they  were  to  be  governed  by  what 
was  the  reasonable  probability.  The  instruction  was  as  favor- 
able as  the  one  refused,  and  therefore  there  was  no  error. 

Same — Same — Burden  of  Proof — Verdict: 

The  burden  of  proving  the  defense  of  suicide  rested  upon 
the  society  and  if  the  weight  of  evidence  was  evenly  balanced 
the  society  should  fail.  Where  reasonable  men,  in  weighing 
evidence  might  honestly  differ  as  to  whether  or  not  deceased 
committed  suicide,  the  verdict  of  the  jury  should  stand. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  society.] 
Modern  Woodmen  of  America  v.  Kincheloe  (Ind.  S.  C.) : 
94   Northeastern   Reporter    (March  28,   1911)    228. 

Mutual  Benefit  Certificate — Forfeiture — When  Given  Effect: 

The  law  never  looks  with  favor  on  forfeitures,  and  when  one 
is  claimed  by  a  fraternal  beneficiary  association  the  law  requires 
the  claim  of  forfeiture  to  be  based  on  the  violation  by  the  mem- 
ber of  a  precise  condition  laid  down  in  the  contract  between  the 
association  and  the  delinquent  member. 

Same — Same — Assessments — Notice : 

Stipulations  in  a  mutual  benefit  certificate  that  no  special 
notice  of  the  levy,  amount  of,  and  time  of  payment  of  assess- 
ments shall  be  necessary,  and  for  forfeiture  ipso  f^cto  for  non- 
payment of  assessments,  are  valid. 

Same — Same — Same — ^Waiver: 

The  contract  contemplated  and  provided  for  two  kinds  of 
benefit  assessments,  one  a  regular  monthly  assessment,  and  the 
other  such  additional  assessments  as  the  sovereign  body  might 
find  it  necessary  to  impose  from  time  to  time  for  the  purpose  of 
paying  death  benefits  and  other  proper  expenses.  The  by-laws 
provided  for  giving  members  timely  and  proper  notice  of  what 
might  be  termed  irregular  assessments,  but  contained  no  express 
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requirement  that  such  notice  should  be  given  of  regular  monthly 
assessments  and  dues.  It  was  the  custom  of  the  society  to  ex- 
ercise the  same  formalities  in  making  the  regular  assessments 
as  was  exercised  in  levying  the  irregular  assessments.  The 
evidence  also  showed  that  the  local  lodge,  pursuant  to  custom, 
had  informed  insured's  wife  that  her  husband's  dues  would  be 
paid  by  the  lodge  during  his  illness.  Held,  That  this  conduct  of 
the  society  amounted  to  a  waiver  of  the  forfeiture  for  non- 
payment of  assessments  made  during  insured's  illness,  of  which 
he  had  no  notice. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Britt  et  al.  v.  Sovereign  Camp  of  Woodmen  of  the  World 
(Kansas  City  C.  A.) : 

134    Southwestern   Reporter    (March   29,    1911)    1073. 

Action   on    Policy — Evidence — Transactions  with   Deceased   Per- 
sons: 

Art.  2302  Tex.  Rev.  St.  1895,  prohibits  a  witness  from  testi- 
fying as  to  transactions  with  deceased  persons.  Held,  That  a 
wife,  seeking  to  recover  on  a  benefit  certificate  under  an  agree- 
ment that  she  should  have  the  money  if  she  paid  the  assessments, 
could  testify  as  to  such  agreement,  as  testimony  in  such  case 
did  not  come  within  the  purview  of  the  statute. 

Beneficiary — Chance  of  Designation — Agreement  to  Pay  Assess- 
ments: 

Insured  agreed  with  his  wife  that,  if  she  would  pay  the 
assessments  on  his  benefit  certificate,  she  could  have  the  pro- 
ceeds thereof  upon  his  death.  Held,  That  where,  under  such  an 
agreement,  the  wife  had  paid  the  assessments,  her  right  to  the 
insurance  would  not  be  lost  by  a  change  of  the  beneficiary,  but 
where  the  wife  stopped  making  payments  the  effect  was  to  rein- 
state her  husband's  right  to  substitute  another  beneficiary. 

Same — Same — Mailing — Presumption : 

To  accomplish  a  change  of  beneficiary,  it  was  necessary  to 
surrender  the  old  certificate,  whereupon  a  new  crtiflcate  was 
issued  and  sent  to  the  new  beneficiary.  The  testimony  shows 
the  surrender  of  the  old  certificate,  and  the  mailing  of  a  new 
certificate  at  Sherman,  Tex.,  on  June  17th.  Held,  That  this 
evidence  justified  the  inference  that  the  certificate  was  re- 
ceived at  San  Antonio,  Tex.,  on  June  19th. 

Same — Same — Completion — Acceptance   of   New   Certificate: 

Insured  applied  for  a  change  of  beneficiary.  A  new  certi- 
ficate payable  to  the  new  beneficiary  was  mailed  to  him.  His 
death  occurred  after  the  mailing  but  before  his  acceptance  of 
the  new  certificate.  Held,  That  insured's  acceptance  was  unnec- 
essary where  such  was  not  expressly  made  a  condition  precedent 
to  the  taking  effect  of  the  new  certificate,  the  fact  that  the  new 
certificate  contained  a  blank  for  acceptance  notwithstanding. 

Same — Same — Same— Condition  Precedent — Good  Health: 

The  by-laws  of  the  society  provided  that  the.  liability  of 
the  society  should  not  commence  until  the  certificate  had  been 
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delivered  during  the  good  health  of  the  insured.  Held*  That 
this  did  not  apply  where  a  new  certificate  was  issued  to  change 
the  beneficiary. 

[Judgment   for   new   beneficiary   below.     Here   affirmed   agrainst 

wife.] 
Eatman  v.  Eatman  (Tex.  C.  C.  A.) : 

135  Southwestern  Reporter  (April  5,  1911)   165. 

Mutual      Benefit     Society— Initiation — Injuries — Principal     and 
Agents: 

While  being  initiated,  plaintiff  was  tripped  and  fell,  sus- 
taining bodily  injuries.  The  evidence  showed  that  the  tripping 
was  no  part  of  the  initiation,  but  was  an  independent  act  of  one 
of  the  guides  conducting  the  initiation.  Heldy  That  the  society 
was  not  liable,  on  the  theory  that  it  was  not  liable  for  tortious 
acts  of  its  agent  except  such  acts  as  were  done  in  the  course 
of  employment  and  for  the  accomplishment  of  the  object  for 
which  the  agency  was  created. 

Sa  me — Same — Same — Same : 

Where  a  subordinate  lodge  of  a  mutual  benefit  society  has 
been  fully  organized,  and  all  of  its  officers  have  been  elected, 
and.  it  has  received  its  charter  from  the  supreme  lodge,  there 
is  no  relationship  of  principal  and  agent,  or  of  master  and  ser- 
vant existing  between  the  supreme  lodge,  and  a  member  of  the 
subordnate  lodge,  who  while  participating  in  an  initiation,  and 
while  acting  outside  of  his  authority  and  not  in  furtherance  of 
the  business  of  the  society,  infiicts  an  Injury  upon  the  person 
taking  the  initiation. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 
Grand  Temple  and  Tabernacle  of  Knights  and  Daughters 
of  Tabor  of  the  International  Order  of  Twelve  v.  John- 
son (Tex.  C.  C.  A.) : 

135  Southwestern  Reporter  (April  5,  1911)   173. 

By-Lawa— Amendments — Contract — Elements: 

Insured's  application  for  membership  recited:  "I  will  con- 
form to  and  abide  by  the  constitution  and  rules  of  this  coimcil 
and  of  the  order,  which  are  now  in  force,  or  may  be  hereafter 
adopted  by  the  proper  authority."  The  certificate  of  member- 
ship provided  that  its  issue  should  not  exempt  the  holder  from 
any  duty  or  obligation  arising  out  of  present  or  future  laws  of 
the  order.  Held^  That  the  contract  of  insurance  was  determined 
by  the  constitution  and  laws  of  the  society  as  amended  from 
time  to  time,  and  the  agreements  made  thereunder  between  him 
and  the  society. 

Same — Same — Same : 

The  charter  expressly  gave  the  order  the  right  to  "make 
and  execute  necessary  by-laws  ♦  ♦  ♦  for  the  management  of 
said  order  and  its  property;"  it  was  granted  subject  to  amend- 
ment and  an  amendment  in  1889,  re-enacted  in  subsequent  amend- 
ments gave  it  power  to  alter  and  repeal  said  constitution,  by- 
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law8«  rules  and  regulations.  The  applicant  for  membership 
agreed  to  conform  to  and  abide  by  the  constitution  and  rules 
of  the  council,  and  of  the  corporation,  which  are  now  in  force, 
or  which  may  be  hereafter  adopted  by  the  proper  authority. 
The  membership  certificate  recited  that  it  was  issued  subject 
to  his  compliance  with  present  or  future  laws.  Held,  That  the 
power  of  amendment  thus  reserved  gave  the  order  the  right  to 
change  its  laws  so  long  as  these  were  not  contrary  to  law  or 
unreasonable.  And  the  terms  of  the  contract  of  insurance  with 
its  members  made  such  changes  a  part  thereof.  The  promise  of 
the  member  is  to  abide  by  all  by-laws  then  existing  or  there- 
after adopted  which  carry  out  the  purposes  of  the  order  or  help 
fulfill  its  obligations  arising  through  its  contracts  of  insurance. 
Its  reserved  power  gave  it  no  right  to  divest,  impair  or  disturb 
rights  once  vested  in  its  members,  for  such  a  by-law  would  be 
unreasonable. 

Same — Same — Creation  of  Reserve  Funds — ^Validity: 

The  charter  provided  that  the  corporation  ''may  make  and 
execute  necessary  by-laws,  rules  and  regulations  for  the  proper 
management  of  said  society  and  its  property,"  and  that  resolu- 
tion of  incorporation  could  be  amended  at  pleasure.  The  char- 
ter as  amended  in  1889  provided  that  "said  corporation  for  the 
purpose  of  more  effectually  rendering  aid  and  assistance  to  its 
members,  may  establish,  accumulate  and  maintain  a  reserve  or 
other  fund  in  such  manner  and  to  such  an  amount  as  it  may  de- 
termine." Pursuant  to  its  authority,  it  adopted  a  by-law  in  1892, 
providing  for  a  "mortuary  reserve  fund."  Subsequently  it  estab- 
ished  a  further  reserve  or  surplus  fund,  denominated  a  "death 
benefit  fund."  Held,  That  the  creation  of  these  reserve  fimds 
was  clearly  within  the  power  of  the  order. 

Same — Same — Same — ^Trust  Funds: 

Pursuant  to  authority  vested  In  it  by  its  charter  the  society 
adopted  a  by-law  creating  certain  reserve  funds.  Held,  That  the 
funds  so  accumulated  were  trust  funds  of  which  the  society  was 
trustee,  the  execution  of  which  trusts  were  within  the  care  of 
the  court  of  equity. 

Mutual  Benefit  Society — Surplus  Funds — Ownership: 

The  society  created  a  mortuary  reserve  fund  and  a  death 
benefit  fund  to  provide  for  the  payment  of  claims  under  certain 
circumstances  when  the  regular  assessment  returns  were  insuf- 
ficient to  meet  the  death  losses.  Held,  That  the  intention  was 
not  to  create  funds  for  the  exclusive  benefit  of  the  contributors 
and  their  beneficiaries,  but  for  the  benefit  of  all  who  might  be- 
come members  during  the  existence  of  such  funds. 

Same — Same — Same: 

Members  who  have  contributed  to  surplus  funds  maintained 
by  the  society  to  better  secure  the  payment  of  its  policies  have 
an  interest  and  a  property  interest  in  them  through  their  right 
to  designate  the  beneficiary  and  secure  the  transfer  to  that  bene- 
ficiary of  a  valuable  property,  and  through  their  right  to  compel 
the  execution  of  the  trusts  to  their  purposes.    The  reserve  adds 
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to  the  security  of  their  contract  of  insurance  and  makes  more 
valuable  their  rights  as  certificate  holders.  While  the  order  en- 
dures and  the  trusts  exist  and  the  contributors  fulfill  their  con- 
tracts of  insurance,  their  interest  in  these  funds  is  limited  to  the 
right  to  endow  their  beneficiaries  and  compel  the  preservation 
of  the  funds  and  the  maintenance  of  the  trusts,  upon  which  may 
ultimately  rest  the  solvency  of  the  order  and  the  safety  of  its 
contracts  of  insurance. 

Same — By-Laws — Change  of  Plan  of  Assessment — ^Valldity: 

The  charter  authorized  the  amendment  of  by-laws.  The 
rates  of  assessment  prior  to  1902  were  not  sufficient  to  meet  out- 
standing benefits  as  they  might  mature.  The  plan  was  based 
upon  age,  but  not  classified  on  sound  insurance  principles.  To 
meet  the  benefits  as  they  matured  and  place  the  insurance  con- 
tracts of  the  order  upon  a  sound  system,  the  step-rate  plan  was 
adopted,  to  take  effect  January  1,  1902,  under  which  the  assess- 
ments were  graded  by  a  progressive  age  scale  in  five-year  peri- 
ods up  to  sixty  years  of  age,  and  after  such  period  making  the 
rate  a  level  rate.  Before,  the  young  paid  too  much  and  the  old 
too  little;  the  change  resulted  in  an  equalization  of  payments 
proportional  to  risk,  and  compulsorily  compelling  the  insured  un- 
der sixty  to  pay  a  part  of  the  cost  of  insurance  of  members  be- 
coming sixty  years  of  age.  Held,  That  it  was  neither  unreason- 
able nor  arbitrary  to  change  a  system  of  rates  which  would  bet- 
ter promote  the  society's  ability  to  carry  out  its  contracts.  The 
reservation  of  the  right  to  amend  its  by-laws  gave  the  order  the 
right  to  make  all  reasonable  changes  which  it  might  deem  wise 
in  order  to  fulfill  its  contract  obligations. 

Same — Same — Same — Estoppel : 

Where  for  several  years  members  of  the  society  acquiesced 
in  a  new  plan  of  assessment,  created  after  they  became  mem- 
bers, and  had  done  nothing  in  denial  of  it  except  to  enter  occa- 
sional protest  because  of  the  society's  failure  to  apportion  cer- 
tain reserve  funds  to  reduce  the  amount  of  assessments,  they 
were  estopped  by  laches  to  resort  to  equity  to  in^ialidate  such 
by-law  on  the  ground  of  irregularity  in  its  enactment 

Same — Trust  Funds — Diversion — Remedy — Distribution : 

The  society,  at  the  time  of  the  adoption  of  the  step-rate  plan 
of  assessment,  provided  for  the  accumulation  of  a  "mortuary  re- 
serve fund,"  intended  to  meet  extraordinary  demands,  and  a 
"death  benefit  fund,"  intended  to  meet  ordinary  death  claims 
when  the  regular  assessments  were  insufficient.  Held,  That  a 
transfer  of  the  "mortuary  reserve  fund"  to  a  fund  to  be  used 
either  for  the  purposes  of  such  fund  or  those  of  the  "death  ben- 
efit fund,"  was  an  illegal  diversion  of  the  fund  and  could  be  cor- 
rected in  equity;  but  though  this  mortuary  reserve  fund  has 
been  illegally  diverted,  it  does  not  follow  that  its  contributors 
are  entitled  to  its  distribution,  or  to  have  it  set  apart  for  their 
ultimate  benefit  In  any  event,  it  must  be  set  apart  and  returned 
to  the  original  mortuary  reserve  fimd  and  held  for  the  purposes 
of  its  creation.  When  it  definitely  appears  that  its  purposes 
have  failed,  or  that  the  fund  will  never  be  required  to  meet  the 
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contingency  of  its  existence — that  is,  Uiat  the  order  will  never 
suffer  unusual  losses  from  extraordinary  causes  or  events — it 
will  be  proper  to  ask  the  aid  of  a  court  of  equity  when  the  cor- 
poration has  refused  or  neglected,  on  request,  to  distribute  this 
fund. 

Same — Corporate  Management — Courts: 

Courts  are  reluctant  to  interfere  with  a  matter  of  Internal 
management  of  a  benefit  association  unless  the  order  itself  re- 
fuses or  neglects  to  perform  its  duty. 
[Judg^ment  for  society.] 

Kane  et  al.  v.  Knights  of  Columbus  et  al.  (Conn.  S.  C.  E.) : 
79  Atlantic  Reporter  (April  6,  1911)   63. 

Disappearance — Payment  of  Benefits — Recovery  on  Bond: 

A  bond  conditioned  upon  the  repayment  of  benefits,  if  in- 
sured, who  had  disappeared,  returned,  was  not  given  under  a 
mistake  of  fact  and  was  binding.  Where  the  parties  treat  upon 
the  basis  that  the  fact  which  is  the  subject  of  the  agreement  is 
doubtful,  and  the  consequent  risk  each  is  to  encounter  is  taken 
into  consideration  in  the  stipulations  assented  to,  the  contract 
will  be  valid,  notwithstanding  any  mistake  of  one  of  the  parties, 
provided  there  be  no  concealment  or  unfair  dealing  by  the  oppo- 
site party  that  would  affect  any  other  contract  Every  wager, 
as  well  as  every  policy  of  insurance,  and  every  compromise  of 
a  doubtful  right,  depends  on  this  principle.  *  *  *  If  there 
be  no  intention  of  fraud,  no  unfair  dealing,  and  neither  party 
has  more  knowledge  of  the  fact  misconceived  than  the  other 
had,  the  contract  will  stand. 

[fudgment  for  society  below.     Here  affirmed  in  favor  of  so- 
ciety.] 

Supreme  Council  of  Royal  Arcanum  v.  Mooney  (Pa.  S.  C.) : 

79  AUantic  Reporter  (April  13,  1911)  284. 

By-Laws— Beneficiaries — Change  of  Designation: 

The  by-laws  of  the  society  provided  that  no  change  of 
beneficiary  could  be  made  unless  consented  to  by  the  supreme 
secretary,  and  that  a  fee  of  twenty-five  cents  must  be  paid  for 
the  transfer.  Insured  attempted  to  change  the  beneficiary  and 
called  the  local  secretary  of  the  order  to  his  bedside  and  gave 
him  directions  to  have  the  certificate  made  payable  to  another. 
He  died  the  following  day  before  the  directions  were  sent  to 
the  supreme  secretary,  and  before  the  transfer  fee  was  paid. 
Held,  That  the  attempted  change  was  ineffective.  The  associa- 
tion could  not  make  the  change  unless  he  requested  it,  and 
even  then,  as  it  stipulated  in  its  contract  with  him  **only  on 
the  payment  of  twenty-five  cents."  While  it  could  have  waived 
payment  during  his  life,  it  did  not  do  so  and  it  could  waive  noth- 
ing after  his  death,  for  by  that  event  the  rights  of  the  bene- 
ficiary became  fixed  and  unalterable. 

[Judgment  for  original  beneficiary  below.     Here  aflSnned.] 
Ancient  Order  of  Gleaners  v.  Bury  et  al.  (Mich.  S.  C.) : 

130  Northwestern  Reporter   (March  31,  1911)   191. 
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Sulcld<a — Question  for  Jury: 

It  is  stipulated  as  a  fact  that  the  insured  came  to  his  death 
by  means  of  strychnine  poisoning,  but  whether  such  strychnine 
was  administered  by  deceased,  and,  if  so,  whether  the  same  was 
thus  administered  with  suicidal  intent,  is  left  to  mere  inference 
by  the  testimony,  and  was  a  question  of  fact  for  the  jury,  and 
not  a  question  of  law  for  the  court  to  decide. 

Same — Presumption — Burden  of  Proof: 

Where  insured's  death  was  from  strychnine  poison,  the  law 
presumes  that  it  was  not  taken  with  suicidal  intent,  but  that  it 
was  taken  through  accident  or  mistake,  and  the  burden  of  proof 
is  upon  the  party  asserting  suicide  to  overcome  the  presump- 
tion. 

Same — Question  for  Jury: 

Where  a  fact  in  issue  rests  solely  upon  inferences  to  be  de- 
duced from  other  facts,  and  it  can  be  said  that  reasonable  men 
might  fairly  differ  as  to  the  inferences  to  be  deduced  from  all 
the  circumstances  disclosed,  it  is  a  proper  case  for  the  jury. 

Action  on  Policy — Amendment  of  Answer — Discretion  of  Court: 
In  an  acti6n  to  recover  on  a  beneficiary  certificate,  the  sole 
issue  was  whether  the  insured  committed  suicide,  which,  under 
the  terms  of  the  insurance  contract,  exonerated  the  defendant 
society  from  liability.  After  the  case  was  called  for  trial  in  the 
district  court,  defendant  asked  leave  to  amend  its  answer  by 
alleging  an  additional  and  new  defense  predicated  upon  alleged 
fraud  and  breach  of  warranty  on  the  part  of  the  insured  in  ef- 
fecting such  insurance.  Heldf  That  the  granting  of  the  amend- 
ment was  within  the  discretion  of  the  court. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Paulsen  v.  Modem  Woodmen  of  America  (N.  D.  S.  C.) : 
130  Northwestern  Reporter   (March  31.   1911)    231. 

Mutuai   Benefit  Societies — Statutes — Issuance  of  Paid-Up  Insur- 
ance: 

Sec.  9,  Act  97,  Ohio  Laws  423  (Gen.  Code  9470)  provides 
that:  "Any  association  may  create,  maintain,  disburse  and  apply 
a  reserve,  emergency  or  surplus  fund  in  accordance  with  its  con- 
stitution and  laws  not  inconsistent  with  the  provisions  of  this 
chapter.  Unless  otherwise  provided  in  the  contract,  such  funds 
must  be  held,  invested  and  disbursed  for  the  use  and  benefit  of 
the  association,  and  no  member  or  beneficiary  shall  have  or 
acquire  any  individual  rights  therein,  or  be  entitled  to  an  appor- 
tionment or  the  surrender  of  any  part  thereof.  The  funds  from 
which  benefits  shall  be  paid  and  the  funds  from  which  the  ex- 
penses of  the  association  defrayed,  shall  be  derived  from  period- 
ical or  other  payments  by  the  members  of  the  association  and 
accretions  of  such  funds."  HeUU  That  under  Sec.  9,  a  foreign 
mutual  benefit  society,  whose  charter,  together  with  the  laws  of 
its  state,  authorized  the  raising  of  funds  to  meet  its  contract 
obligations  for  surrender  values,  loan  values,  paid-up  insurance 
and  dividends,  could  issue  policies  providing  for  surrender  values 
and  paid-up  insurance  in  Ohio. 
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Same — Same — Contracts — Payment  of  Extra  Assessments: 

A  certificate  of  a  non-resident  fraternal  beneficiary  associa- 
tion specifying  that  the  constitution  and  by-laws  of  the  associa> 
tion  are  made  part  thereof  as  if  fully  set  forth  therein,  complies 
with  Ohio  General  Code  9469,  providing  that  the  certificate, 
charter,  constitution  and  by-laws,  and  application  for  member- 
ship and  medical  examination  signed  by  applicant  shall  consti- 
tute the  contract  Hence,  such  certificate  under  Ohio  General 
Code  9471,  providing  that  contracts  shall  provide  for  extra  as- 
sessments if  regular  assessments  are  insufficient  to  pay  death 
.and  disability  claims  in  full,  such  certificate  need  not  set  forth 
such  provision  as  to  extra  assessments  if  the  association  con- 
stitution and  by-laws  provide  therefor. 

Same — Same — Discontinuance  of  License — Notice: 

Notice  of  revocation  or  discontinuance  of  license  prescribed 
by  Ohio  General  Code  9504,  permitting  a  foreign  fraternal  bene- 
ficiary association  to  do  business  in  this  State  is  mandatory 
and  jurisdictional;  hence,  in  mandamus  to  compel  the  superin- 
tendent of  insurance  to  renew  a  license  to  such  an  association 
doing  business  in  this  state,  want  of  an  averment  in  defense, 
that  notice  was  given  to  the  association's  officers  that  its 
license  would  not  be  renewed  upon  expiration,  makes  the  an- 
swer bad  on  demurrer. 

[Demurrer  to  answer  sustained  in  favor  of  society.] 
State  ex  rel.  Grand  Fraternity  v.  Lemert  (Franklin  C.  P.) : 
56  Ohio  Law  Bulletin   (April  3.   1911)    118. 

By-Laws — Non-Payment  of  Assessments — Forfeiture: 

The  constitution  and  by-laws  of  the  society  provided  that 
if  assessments  were  not  paid  by  the  first  day  of  the  succeeding 
month  the  certificate  of  membership  should  thereby  become  void 
without  any  action  whatever  on  the  part  of  the  society.  At  the 
time  of  his  death,  the  member  was  delinquent  and  had  been 
so  reported  to  the  supreme  lodge  by  the  secretary  of  the  local 
lodge.    Held,  That  the  membership  was  forfeited. 

Same — Same — Waiver — Failure  of  Collector  to  Call: 

The  plaintiff  claims  that  because  the  local  secretary  failed 
to  call  for  the  assessment,  upon  which  the  forfeiture  was  based, 
as  had  been  his  custom,  the  society  was  estopped  to  claim  a 
forfeiture.  Held,  That  the  rules  of  the  order  prescribe  no  such 
duty,  and  if  the  secretary  assumed  the  duty  of  going  to  mem- 
bers' homes  to  make  collections  it  was  a  mere  courtesy  on  his 
part,  of  which  the  Supreme  Lodge  had  no  notice  and  was  not 
bound  thereby. 

[Judgment   for   society   below.     Here   affirmed   in   favor   of   so- 
ciety.] 
Fletcher  v.  Supreme  Lodge  Knights  and  Ladies  of  Honor 
(Tex.  C.  C.  A.) : 

135  Southwestern  Reporter   (April  6,  1911)   201. 

Mutual  Benefit  Society — Beneficiary — Who  May  Be  Designated: 
Unless  the  constitution  and  laws  of  a  fraternal  benefit  asso- 
ciation place  a  limitation  upon  those  who  may  be  beneficiaries 
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under  its  policies,  or  unless  the  policy  itself  contains  such  limitar 
tion  as  to  the  beneficiaries,  the  insured  may  designate  as  the 
beneficiary  whomsoever  he  pleases. 

Same — Same — Same : 

Even  in  a  fraternal  benefit  association  which  insures  its 
members  only  in  behalf  of  their  wives,  children,  or  other  near 
relatives,  a  member  may,  unless  expressly  forbidden,  procure  a 
policy  or  certificate  payable  to  a  woman  whom  he  expects  to 
marry,  and  may  designate  her  in  the  policy  as  his  wife,  and,  if 
the  contemplated  marriage  does  in  fact  take  place  before  his 
death,  the  association  will  not  be  allowed  to  assert  that  the  pol- 
icy is  invalid  because  the  beneficiary  was  not  at  the  time  of  the 
issuance  of  the  policy  one  of  the  class  of  persons  capable  of  be- 
ing designated  as  beneficiary. 

Same — Same — Same — "Wife": 

Where  a  fraternal  relief  association  which  insures  its  mem- 
bers only  for  the  benefit  of  their  wives,  children,  heirs,  and 
other  similar  relations,  accepts  the  dues  or  assessments  upon  a 
policy  or  certificate  issued  to  one  of  its  members  and  payable 
to  a  named  person  as  his  wife,  and  the  member  and  that  woman 
are  at  the  time  of  his  death  living  together  as  husband  and  wife 
and  in  the  honest  belief  that  they  are  lawfully  married,  the  pol- 
icy is  not  void,  but  upon  the  death  of  the  insured  is  payable  to 
the  designated  beneficiary,  notwithstanding  the  fact  that  at  the 
time  the  deceased  member  contracted  the  marriage  with  the 
beneficiary  there  existed  between  him  and  another  a  prior  un- 
dissolved marriage,  which,  however,  he  believed  had  been  ter- 
minated by  death,  by  reason  of  the  fact  that  the  woman  whom  he 
had  previously  married  had  gone  away,  and  had  not  been  heard 
of  for  more  than  seven  years.  The  word  "wife,"  as  used  in  the 
policy  to  describe  the  woman  thus  living  with  him  as  his  wife, 
may  properly  be  used  to  denominate  the  relationship.  For  all 
the  purposes  of  the  policy,  and  within  the  spirit  of  the  plan  of 
insurance  in  question,  she  was  his  ''wife." 

Same — Same — Same : 

While  there  is  a  difference  in  many  particulars  between  in- 
surance or  protection  as  afforded  by  fraternal  beneficial  socie- 
ties or  associations  and  the  business  of  insurance  as  carried  on 
by  corporations  organized  solely  for  the  purpose  of  conducting 
that  business,  still,  even  as  to  fraternal  associations,  when  there 
is  no  evidence  that  the  by-laws  restrict  the  beneficiaries  to  a 
particular  class  of  persons,  and  where  nothing  in  the  contract 
evidences  a  restriction  of  the  right  of  the  insured  to  name  a  ben- 
eficiary, he  may  for  himself  and  in  his  own  behalf  take  a  policy 
or  certificate  of  insurance,  and  make  any  one  his  beneficiary. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  society.] 

Grand  Lodge,  Knights  of  Pythias  of  North  &  South  Amer- 
ica, Europe,  Asia,  Africa  and  Australia,  v.  Barnard 
(Ga.  C.  A.) : 

70   Southeastern  Reporter   (April  8,   1911)    678. 
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Mutual    Benefit    Society— Organizer — Statements    of    Account — 

Account  Stated — Conclusiveness: 

Statements  rendered  by  a  mutual  benefit  society  to  a  person 
employed  as  its  organizer,  showing  the  amount  credited  to  him 
on  the  books  of  the  society,  are,  when  accepted  by  the  organizer 
as  correct,  accoimts  stated  between  the  parties  which  could  aft- 
erwards be  questioned  only  upon  a  sufficient  showing  of  fraud 
or  mistake. 

Same — Same — Principal  and  Agent: 

A  contract  by  which  plaintiff  was  employed  to  organize 
lodges  for  the  defendant  society  and  to  secure  members  there- 
for, created  the  relationship  of  principal  and  agent  between  the 
parties. 

Same — Same — Same — Confidential  Relation — ^Account  Stated: 

The  agent  was  employed  to  organize  local  lodges  for  the  de- 
fendant society.  He  was  to  be  paid  a  commission  on  assess- 
ments collected  by  the  society  from  members  secured  by  him. 
Held,  That  he  was  entitled  to  rely  upon  the  statements  of  ac- 
count rendered  to  him  by  the  society  as  being  correct,  and 
where  it  turned  out  that  the  statements  were  not  true  state- 
ments of  the  amount  due  him,  he  was  entitled  to  recover  the 
balance.  The  agent  might  have  examined  the  books  himself, 
but  he  was  not  required  so  to  do,  because  the  defendant  pro- 
posed by  its  action  in  that  regard  taken  to,  and  it  did  pretend  to, 
furnish  him  statements  of  what  its  books  showed,  and  these 
statements  plaintiff  undoubtedly  had  the  right  to  assume  cor- 
rectly represented  the  facts.  The  case  presented  is  not  one 
where  the  parties  are  to  be  considered  as  dealing  at  arm's 
length,  but  one  where,  because  of  the  existence  of  a  confidential 
relation,  neither  party  could,  without  incurring  liability  there- 
for, misrepresent  to  the  other  any  condition  which  it  was  impor- 
tant for  the  other  party  to  be  advised  of. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  society.] 
Vance  v.  Supreme  Lodge  of  Fraternal  Brotherhood  (Cal. 
C.  A.) : 

114   Pacific  Reporter    (April   10,    1911)    83. 

Mutual    Benefit   Societies  —  Government  —  Statute  -*  Supreme 

Bodies: 

Ga.  Acts  1900,  p.  71,  defines  a  fraternal  beneficiary  order  to 
be  "a  corporation,  society  or  voluntary  association  which  has 
no  capital  stock,  ♦  ♦  ♦  and  having  a  representative  form 
of  government  and  a  lodge  system,"  etc.  The  act  then  provides: 
"Such  grand  or  supreme  bodies  may  be  composed  of  its  officers, 
incorporators,  representatives  elected  by  local,  district  or  grand 
bodies,  past  officers  and  standing  committees.  Such  orders  or 
associations  may  make  a  constitution,  by-laws,  rules  and  regula- 
tions consistent  with  the  existing  laws  of  the  State,  for  the  gov- 
ernment of  all  under  its  authority,  for  the  management  of  its 
properties  and  the  due  and  orderly  conduct  of  its  affairs."  Two 
factions  were  seeking  control  of  the  society.  One*  of  these  was 
supported  by  the  ten  delegates  to  the  Eminent  Household^  the 
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supreme  body  of  the  Bociety.  The  other  faction  was  supported 
by  the  Eminent  Council  of  the  society,  seven  in  number,  who, 
under  the  laws  of  the  society,  constituted  part  of  the  Eminent 
Household,  and.  were  entitled  to  vote  at  its  meetings.  One  of 
the  original  by-laws,  after  providing  that  the  Eminent  Household 
should  have  the  chief  legislative  and  judicial  administration  and 
control  of  the  affairs  of  the  order,  and  that  its  Jurisdiction  and 
powers  should  be  supreme,  declared  that  "said  Jurisdiction  and 
powers  shall  be  vested  in  the  Eminent  Council  when  the  Emi- 
nent Household  is  not  in  session.*'  Another,  after  providing  how 
amendments  could  be  made  to  the  constitution  and  by-laws  by 
certain  bodies  known  as  households,  also  provided  that  "amend- 
ment of  this  constitution  can  also  be  made  by  the  Eminent  Coun- 
cil or  by  two-thirds  vote  of  the  Eminent  Household."  Prior  to 
the  meeting  of  the  Eminent  Household,  at  which  meeting  one  of 
the  factions  would  secure  control,  the  Eminent  Council  amended 
the  laws  of  the  society,  thereby  creating  four  additional  officers 
and  increasing  the  membership  of  such  council  to  eleven.  Held, 
That  in  view  of  the  provisions  of  the  statute  that  the  "supreme 
bodies'*  of  these  orders  may  be  composed  of  Its  officers,  past  of- 
ficers and  standing  committees,  as  well  as  representatives  elect- 
ed by  local  bodies,  and  that  such  orders  may  make  a  constitu- 
tion and  by-laws  consistent  with  the  existing  laws  of  the  State, 
for  the  government  of  the  order,  and  that  no  limitation  Is  put 
upon  the  number  of  officers  or  of  the  past  officers  and  standing 
committees  who  may  thus  become  members  of  the  supreme 
legislative  and  judicial  bodies  within  the  order,  the  fact  that  the 
elected  delegates  to  the  Eminent  Household  are  not  equal  In 
number  to  the  number  of  eminent  officers  attending  the  meeting 
as  constituent  members  is  immaterial,  and  Is  not  In  violation  of 
the  statute.  Nor  do  the  changes  in  the  constitution  and  by-laws 
with  reference  to  the  constituent  elements  of  the  supreme  legis- 
lative body  of  the  order,  such  as  the  creation  of  ritual  officers 
and  giving  to  the  officers  a  vote  In  the  meetings  of  the  supreme 
body,  violate  any  of  the  stipulations  in  the  policies  of  the  mem- 
bers of  the  order,  or  affect  the  vested  Interests  of  such  policy- 
holders. 

[Judgment    for   defendants   below.      Here   affirmed    In    favor    of 
defendants.] 

Graham  et  al.  v.  Eminent  Household  of  Columbian  Wood- 
men et  al.  (Ga.  S.  C): 

70  Southeastern  Reporter  (April  8,  1911)   649. 

Disappearafice   of   insured — Payment   of   Benefits — Recovery   on 

Bond: 

Insured  disappeared  and  was  unheard  of  for  seven  years,  at 
the  end  of  which  time  his  wife  made  claim  for  benefits,  and  the 
same  were  paid  on  the  theory  that  insured  was  then  presumed  to 
be  dead.  The  society,  however,  took  a  bond  from  the  wife,  con- 
ditioned upon  the  repayment  of  the  benefits  If  Insured  should 
return  alive.  The  wife  died  In  1905.  Insured  returned  In  1906, 
and  died  shortly  afterwards.  Suit  was  then  Instituted  against 
the  wife's  executrix  on  the  bond.  Heldf  That  the  society  was 
entitled  to  judgment  for  the  full  amount  of  the  benefits  paid, 
with  Interest  from  the  time  of  payment 
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Same— Same— Same— >M  ittake : 

A  bond  conditioned  upon  the  repayment  of  benefits,  if  in- 
sured, wtio  had  disappeared,  returned,  was  not  given  under  a 
mistake  of  fact,  and  was  binding.  Where  the  parties  treat  upon 
the  basis  that  the  fact  which  is  the  subject  of  the  agreement  is 
doubtful,  and  the  consequent  risk  each  is  to  encounter  is  taken 
into  consideration  in  the  stipulations  assented  to,  the  contract 
will  be  valid,  notwithstanding  any  mistake  of  one  of  the  parties, 
provided  there  be  no  concealment  or  unfair  dealing  by  the  oppo- 
site party  that  would  affect  any  other  contract  Every  wager, 
as  well  as  every  policy  of  insurance,  and  every  compromise  of  a 
doubtful  right,  depends  on  this  principle.  ♦  ♦  ♦  If  there  be 
no  intention  of  fraud,  no  unfair  dealing,  and  neither  party  has 
more  knowledge  of  the  fact  misconceived  than  the  other  had, 
the  contract  will  bind. 

By-Laws — Beneficiaries — Distribution  of  Proceeds: 

Under  a  by-law  of  the  society,  the  interest  of  the  wife  as 
beneficiary  ceased  with  her  own  death;  and  as  the  insured  des- 
ignated no  other  beneficiary,  imder  the  rule  of  the  society,  the 
benefit  certificate  became  payable  to  the  children. 

Disappearance  of  Insured — Presumption — Evidence: 

The  presumption  of  death,  arising  from  absence  for  more 
than  seven  years,  stands  as  competent  proof  of  death  only  until 
it  is  successfully  rebutted  by  competent  and  satisfactory  evi- 
dence. 

[Judgment  for  defendant  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Ancient  Order  of  United  Workmen  v.  Mooney  (Pa.  S.  C): 

79  Atlantic  Reporter   (April   13,   1911)    233. 

Action     on     Policy — Waiver — Burden     of     Proof — Instruction — 

Error: 

In  an  action  on  a  benefit  certificate,  the  plaintiff  has  the 
burden  of  proving  a  waiver  of  forfeiture.  It  was  therefore  error 
of  law  to  submit  such  an  issue  to  the  jury,  and  the  error  was 
accentuated  and  made  prejudicial  by  the  expression  of  the  opin- 
ion of  the  circuit  judge  that  he  could  point  out  such  evidence. 

[Judgment  for  plaintiff  below.     Here  reversed  in   favor  of  so- 
ciety.] 

Estes  V.  Brotherhood  of  Railroad  Trainmen  (S.  C.  S.  C.) : 

70   Southeastern   Reporter    (April   15,    1911)    725. 

Application — Misrepresentation — Forfeiture: 

The  application  contained  a  provision  that  any  false  state- 
ment, concealment  or  evasion  of  facts  contained  in  his  applica- 
tion should  render  the  certificate  void.  The  society's  constitu- 
tion provided:  "Applications  shall  not  be  received  from  bar- 
keepers or  other  persons  who  at  any  time  sell  or  serve  intoxicat- 
ing liquors  to  be  drunk  on  the  premises."  Insured  stated  his  oc- 
cupation to  have  been  that  of  "merchant."  As  a  matter  of  fact, 
he  was  engaged  in  the  saloon  business.  Held,  That  his  answer 
to  the  question  respecting  his  occupation,  when  read  in  connec- 
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tion  with  the  constitution,  was  an  evasion  of  facts  avoiding  the 
policy. 

Action  on  Policy — Pleading — Sufficiency  of  Answer: 

In  an  action  on  a  benefit  certificate,  the  admission  in  the  an- 
swer, by  failure  to  deny  an  allegation  of  the  complaint,  that  in- 
sured was  duly  received  as  a  member,  must  be  read  in  connec- 
tion with,  and  be  deemed  qualified  by,  the  facts  elsewhere  set 
up  in  the  answer,  showing  insured's  ineligibility  to  membership, 
and  that  the  certificate  was  obtained  by  an  evasive  statement 
of  facts. 

[Judgrment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Smith  V.  Chapter  General  of  America,  Knights  of  St.  John 
and  Malta  (N.  Y.  S.  C,  App.  Div.) : 

128  New  York  Supplement   (AprU  17,  1911)   288. 

Policy — Rule  of  Construction — Forfeiture: 

In  construing  a  policy  with  reference  to  the  time  in  which 
payments  must  be  made  to  avoid  a  forfeiture,  that  construction 
which  is  most  favorable  to  the  insured  and  which  avoids  the  for- 
feiture should  be  adopted. 

By-Laws — Assessments — Payment  Out  of  Loan  Fund: 

The  by-laws  of  the  order  provided  that  subordinate  lodges 
or  councils  might  provide  a  loan  fund  for  their  members,  the 
object  being  to  avoid  forfeitures,  and  that  payments  must  be 
made  to  the  general  order  within  forty  days  from  the  first  day 
of  the  preceding  month.  The  local  council,  to  which  insured  be- 
longed, had  such  a  fund,  and  insured  had  been  making  payments 
through  this  method.  Another  law  of  the  order  required  the 
payment  of  assessments  within  thirty  days.  Insured  made  a 
payment  on  July  1  and  died  August  4,  without  making  any  fur- 
ther payments.  Held,  That  the  order  having  provided  for  just 
such  a  case,  and  the  local  order  having  such  a  fund,  and  the  in- 
sured having  availed  himself  of  this  method  of  payment,  he  had 
a  right  to  rely  upon  the  payment  being  made  by  the  local  offi- 
cial, and  that  he  was  not  in  default  at  the  time  of  his  death. 

[Judgment  for  plalntUT  below.     Here  affirmed  against  society.] 
Fitzpatrick   v.  Knights  of  Columbus    (N.  Y.   S.   C,  App. 
Div.) : 

128  New  York  Supplement  (April  17,  1911)  366. 

Mutual  Benefit  Certificate — Forfeitures — Rule  of  Construction: 

Forfeitures  in  beneficiary  certificates  dealing  with  property 
rights  are  not  favored,  and  constructions  of  written  instruments 
of  that  character  against  such  result  will  be  preferred,  if  the  in- 
strument will  bear  it,  rather  than  the  adoption  of  an  interpreta- 
tion giving  the  opposite  effect 

By-Laws — Suspension — Reinstatement: 

Assessments  were  made  on  the  first  day  of  each  month.  The 
by-laws  provided:  "The  assessment  shall  be  paid  by  each  mem- 
ber to  the  financier  of  his  lodge  on  or  before  the  twenty-eighth 
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day  of  the  month  in  which  the  assessment  is  levied  and  in  de- 
fault of  such  payment  and  without  any  action  of  the  lodge  or 
any  officer,  he  shall  thereafter  stand  suspended  from  all  the 
rights,  benefits  and  privileges  arising  from  membership  in  the 
order,  until  he  shall  have  been  reinstated  in  the  manner  pro- 
vided by  these  laws."  Another  by-law  provided:  "Any  sus- 
pended member  who  has  forfeited  all  his  rights  by  reason  of 
non-payment  of  assessments  for  the  beneficiary  and  guaranty 
funds  may  be  reinstated,  if  he  be  living,  at  any  time  within  a 
period  of  three  months  from  the  date  of  such  suspension  upon 
the  following  conditions,  and  none  other,  that  is  to  say:  (1)  All 
assessments  that  have  been  made  during  the  time  of  suspension 
shall  be  paid,  including  the  pending  assessments.  (2)  After 
thirty  days  a  certificate  of  good  health  shall  be  furnished  by  the 
applicant  for  reinstatement,  at  the  time  the  assessments  are 
paid,  in  the  manner  and  upon  the  blank  prescribed  by  the  laws 
of  the  order.  (3)  The  financier  shall  report  the  same  to  the 
lodge  at  its  next  stated  meeting,  a  vote  of  the  lodge  shall  be 
taken  by  ballot,  and  if  a  majority  of  the  votes  be  cast  in  favor  of 
reinstatement,  the  member  shall  be  reinstated  and  his  beneficiary 
certificate  held  as  in  full  force,  and  a  record  of  the  reinstatement 
shall  be  made  upon  the  minutes  of  the  lodge."  Heldt  That  where 
a  member  was  suspended  for  non-payment  of  an  assessment 
and  afterwards  and  within  30  days  after  defendant  paid  same,  he 
was  entitled  to  reinstatement  without  the  affirmative  vote  of 
the  order. 

[Judgment   for  plaintiff  below.      75    Atl.    801.      Here   affirmed 
against  society.] 

Johnson  v.   Grand  Lodge,  A.  O.   U.  W.  of  New  Jersey 
(N.  J.  C.  E.  A.) : 

79  AUantic  Reporter   (April  20,   1911)    333. 

Policy— Arbitration  Clause— Validity: 

The  policy  stipulated:  "No  action  can  or  shall  be  main- 
tained on  this  certificate  unless  brought  within  one  year  from 
death  or  disability  of  said  member  and  not  at  all  unless  a  board 
of  arbitration  of  three  members  (one  appointed  by  the  castle, 
one  appointed  by  the  member's  homestead,  and  one  appointed 
by  these  two)  shall  fall  to  settle  same."  Held*  That  the  stipu- 
lation was  an  attempt  to  oust  the  courts  of  their  jurisdiction 
and  was  void. 
Policy — Non-Payment  of  Assessments — Action — Evidence: 

The  policy  provided  that  insured  should  pay  a  monthly  sum 
and  such  other  assessments  as  the  board  might  assess  for  mor- 
tuary benefits.  Held,  That  the  society  should  have  been  per- 
mitted to  prove  that  Insured  had  failed  to  pay  the  monthly 
assessments  without  first  having  proved  the  making  of  the 
assessments  by  the  directors.  The  evidence  offered  was  not  to 
show  a  failure  to  pay  assessments,  but  to  show  failure  to  dis- 
charge a  stipulated  fixed  sum  monthly. 

Same — Same — Forfeiture   Ipso  Facto— Validity: 

It  is  a  provision  of  the  contract  and  by-laws  of  the  associa- 
tion that  if  the  insured  shall  become  delinquent  by  failure  "to 
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pay  the  regular  monthly  payment,  including  his  dues,  on  or  be- 
fore the  last  day  of  each  month/'  he  shall  stand  ipso  facto  sus- 
pended, and  the  certificate  shall  be  null  and  void.  Held,  That 
this  is  a  fair  and  equitable  condition  in  the  contract,  especially 
so  in  reference  to  the  assessment  association.  Such  association 
could  not  exist  except  by  payments  exacted  from  its  members. 
Ordinarily  courts  are  loath  to  enforce  forfeitures;  but,  where 
they  are  required  as  the  very  breath  of  life  of  the  corporate  body, 
they  should  be  enforced. 

Action  on  Policy — Nature  of  Company — Evidence — Pleadings: 

Defendant  offered  in  evidence  the  statute  of  the  State  under 
which  it  was  organized  to  show  what  sort  of  an  institution  it 
was,  whether  a  fraternal  benefit  society  or  not.  The  court  re- 
jected this  on  the  ground  that  the  defense  was  that  defendant 
was  a  fraternal  benefit  society.  Defendant's  theory  of  the  case 
was  a  mistake  of  law,  the  facts  pleaded  evidenced  the  real  theory 
of  the  case.  Held,  That  after  the  court  held  that  the  policy  was 
an  assessment  policy,  the  defendant's  offer  of  the  evidence  to 
cover  that  theory  of  the  case  should  have  been  accepted.  The 
defendant  had  a  right  to  meet  the  theory  of  the  court  during  the 
progress  of  the  trial,  as  the  allegations  of  its  answer  were 
adapted  to  meet  such  theory. 

Policy — Measure  of  Recovery — Statute: 

The  policy  stipulated  "that  should  said  member  die  before 
having  lived  out  his  expectancy  of  life  •  •  •  there  shall  be 
paid  into  the  reserve  fimd  of  the  association  out  of  the  proceeds 
of  this  certificate,  otherwise  payable  to  the  beneficiary,  a  sum 
equal  to  the  amount  of  ten  assessments  per  year  at  the  rate  last 
paid  by  the  member  for  the  unexpired  period  of  such  life  ex- 
pectancy, based  on  his  age  at  entry."  Held,  That  under  Sec. 
7903  Mo.  Rev.  St  1899,  providing  that  the  exact  amoimt  of  insur- 
ance shall  be  paid  to  the  beneficiary  upon  insured's  death,  the 
provision  was  invalid. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  so- 
ciety.] 
Easter    v.    Brotherhood    of    American    Yeomen    (Kansas 
City  C.  A.) : 

135  Southwestern  Reporter  (April  26.  1911)   964. 

Beneficiary — Insurance  Interest: 

A  person  may  insure  his  own  life,  paying  premiums  thereon 
himself  in  favor  of  another,  who  has  no  insurable  interest 
therein. 

Wager  Contract— Validity: 

A  contract  of  insurance  procured  with  the  consent  of  the 
Insured,  but  in  favor  of  one  having  no  insurable  interest,  who 
undertakes  to  pay  the  premiums  therefor,  is  a  wagering  con- 
tract Though  such  contracts  are  obnoxious  to  public  policy, 
because  they  tend  to  encourage  one  to  hasten  the  event  upon 
which  the  insurance  depends,  they  are  not  iml^wful  in  the  sense 
that  they  are  immoral  nor  as  is  a  contract  which  stipulates  for 
the  doing  of  something  prohibited  by  a  positive  statute. 
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Same — Same — Advancements: 

Wager  contracts  are  void  in  so  far  as  they  purport  to 
confer  a  right  upon  one  who  has  no  Insurable  Interest  in  the 
life  of  another  to  the  insurance  over  and  above  the  amount  of 
the  indebtedness  of  the  Insured  person  to  the  beneficiary  and 
such  premiums  and  interest  thereon  as  may  have  been  paid  on 
the  policy  by  the  beneficiary.  Although  such  contracts  are  in- 
valid in  so  far  as  they  attempt  to  transfer  all  or  any  precise 
amount  of  the  insurance  above  the  indebtedness  of  the  insured 
to  the  beneficiary,  and  beyond  such  premiums  and  interest  as 
the  beneficiary  may  invest  therein,  they  are  not  of  that  fraudu- 
lent kind  with  respect  of  which  the  courts  regard  the  parties 
equally  culpable  and  refuse  to  interfere  with  the  result  of  their 
action  and  are  always  treated  as  sufficiently  efficacious  to  afford 
the  beneficiary  an  equitable  right  to  the  insurance  money  vouch- 
safed in  the  policy  to  the  extent  of  compensating  any  indebted- 
ness existing  in  favor  of  such  beneficiary. 

Premiums — Payment  by  One  Having  no  Insurable  Interest — Re- 
imbursement: 

Where  a  person  having  no  insurable  interest  in  the  life  of 
another  pays  the  assessments  made  against  such  other  person, 
he  is  only  entitled  to  such  part  of  the  proceeds  as  his  contract 
with  insured  provides  for.  Had  he  been  a  mere  volunteer  with- 
out any  contract  no  equity  would  arise  in  his  favor  to  be  com- 
pensated out  of  the  fund. 

Same — Same — Same — Estoppel : 

Being  unable  to  pay  his  dues,  insured  surrendered  his  certifi- 
cate for  $2,000,  with  the  consent  of  the  society,  and  a  new  cer- 
tificate was  issued  payable  to  defendant,  who  had  no  insurable 
Interest  in  the  life  of  the  Insured,  in  consideration  of  and  under 
a  written  agreement  that  defendant  should  pay  dues  and  assess- 
ments  of  the  insured  until  his  death,  and  should  then  receive 
$1,000  out  of  the  proceeds,  and  should  act  as  agent  of  the  in- 
sured's grandson  in  collecting  and  paying  over  to  him  the  re- 
maining $1,000  of  the  insurance.  Defendant,  under  this  agreement, 
paid  dues  and  assessments  to  the  death  of  the  Insured  amount- 
ing to  $1,400,  which,  with  interest  to  trial,  amounted  to  more 
than  $1,800.  Held,  That  while  the  contract  with  P  was  void,  his 
only  equities  in  the  proceeds  of  the  policy  accrued  imder  it,  and 
he  could  not  claim  the  rights  accruing  to  him  under  the  contract, 
and  at  the  same  time  deny  the  efficacy  of  the  undertaking  with 
respects  to  the  rights  of  an  adversary.  If  a  person  predicate 
his  cause,  on  a  right  accruing  to  him  under  a  contract,  he  is 
estopped  from  denying  such  portions  thereof  as  are  against  his 
interests,  and  this  is  true,  though  such  portion  be  invalid,  for  he 
must  take  it  cum  onere  or  not  at  all. 

Contract — Acceptance  of  Benefits — Estoppel: 

One  who  has  accepted  the  benefits  of  an  invalid  contract  is 
estopped  from  asserting  its  invalidity. 

[Judgment   for   plaintiff  below.       Here    afllrmed    ag^alnst    de- 
fendant] 

Sage  V.  Finney  et  al.  (St.  Louis  C.  A.) : 

135  Southwestern  Reporter  (April  26,  1911)   996. 
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Mutual  Benefit  Society — Breach  of  Agreement — Remedy: 

Where  a  mutual  benefit  society  induced  insured  to  surren- 
der his  certificate  agreeing  to  issue  a  new  policy  to  him,  and 
then  refused  to  either  issue  the  new  policy  or  return  the  old  pol- 
icy, insured  had  a  cause  of  action  against  the  society. 

Policy — Wrongful  Cancellation — Remedy: 

When  an  insurance  company  wrongfully  cancels  a  policy, 
the  insured  may  take  either  of  three  courses :  He  may,  by  equit- 
able proceedings,  enforce  specific  performance;  or  he  may  ten- 
der his  payments  in  accordance  with  the  terms  of  the  contract, 
in  which  event  his  beneficiary  could  collect  the  face  value  of  the 
policy,  less  the  amount  of  premiums  due,  upon  the  death  of  the 
insured;  or  he  may  treat  such  cancellation  as  a  repudiation  of 
the  contract  and  recover  his  damage  for  breach  of  such  a  con- 
tract. 

Measure  of  Damages — Executory  Contract: 

If  a  party  sues  for  breach  of  an  executory  contract,  he  must 
account  for  the  benefits,  if  any,  which  he  has  received  under  such 
contract. 

Same — Void  Policy: 

Where  the  policy  was  void  ab  initio,  the  premiums  paid,  with 
interest  thereon,  is  the  correct  measure  of  damages,  for  the  rea- 
son that  in  such  cases  no  services  have  been  rendered  and  no 
benefits  have  been  received. 

Same — Life  Policy — Wrongful  Cancellation: 

The  measure  of  damages  for  the  wrongful  cancellation  of  a 
life  policy  is  the  value  of  the  policy  at  the  time  of  its  cancel- 
lation. 

Present  Value — Paid-Up  Policy: 

The  present  value  of  a  paid-up  policy  is  such  sum  as,  at  a 
reasonable  rate  of  compound  interest,  would  equal  the  face  of 
the  policy  at  the  end  of  the*  period  of  expectancy. 

Same — Life  Policy: 

The  present  value  of  a  life  policy,  not  paid-up,  is  such  sum 
as  at  a  reasonable  rate  of  compound  interest  would  equal  the 
face  of  the  policy  at  the  end  of  the  period  of  expectancy,  less 
the  premiums  falling  due  during  the  period  of  expectancy,  with 
compound  interest  thereon,  presupposing  insured  to  be  still  in- 
surable. If  insured  were  uninsurable,  the  amount  of  damages 
for  wrongful  cancellation  would  be  a  question  of  fact  to  be  de- 
termined by  a  jury. 

Policy — Wrongful  Cancellation — Measure  of  Damages: 

Where  the  policy  originally  issued  to  insured  was  canceled 
by  agreement  and  a  new  policy  issued,  which  last  policy  the  com- 
pany wrongfully  canceled,  the  measure  of  damages  did  not  in- 
clude the  premiums  paid  on  the  first  policy. 

Same— Same — Same : 

Where  insured's  policy  was  wrongfully  canceled,  he  was  en- 
titled to  recover  damages  equal  to  the  difference  between  the 
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cost  per  year  of  the  policy  canceled  and  what  it  would  have  cost 
him  to  have  had  the  contract  carried  out,  with  interest,  for  the 
period  of  his  expectancy. 

[Judgrment  for  plaintiff  below.     Here  reversed  In  favor  of  so- 
ciety.] 

Supreme    Lodge    Knights    of    Pythias    v.    Neeley    (Tex. 
C.  C.  A.) : 

135  Southwestern  Reporter  (April  26,  1911)   1046. 

Application — Failure  to  Answer  Question: 

Failure  to  answer  an  Inquiry  In  an  application  for  life  insur- 
ance is  not  equivalent  to  answering  it  in  the  negative. 

Same — Representations — Warranties: 

Answers  to  questions,  in  an  application  for  life  insurance  in 
a  benefit  society,  are  representations  and  not  warranties,  although 
the  certificate  provides  that  "each  and  every  part  (of  the  applica- 
tion) shall  be  held  to  be  a  strict  warranty  and  to  form  the  only 
basis  of  the  liability  of  the  order  to  the  member  or  his  bene- 
ficiary." 

Same — Same — Forfeiture: 

The  representation  of  a  member  of  a  benefit  society,  in  his  ap- 
plication for  life  insurance,  that  neither  his  parents  nor  other 
blood  relatives  had  been  afflicted  with  consumption,  etc.,  "or  any 
other  hereditary  disease"  will  not  avoid  the  certificate,  although  a 
brother  died  of  acute  miliary  tuberculosis  after  an  illness  of  four 
months  and  fifteen  days,  there  being  another  contributing  cause 
of  his  death,  the  parents  of  the  deceased  being  alive  at  the  time 
of  the  application  and  of  the  ages  of  upwards  of  fifty-five  years, 
and  although  a  cousin  had  died  from  pulmonary  tuberculosis  and 
pneumonia,  after  an  illness  of  four  months'  duration. 

[Judgment  for  plaintiff  below.     Here  affirmed   against   com- 
pany.] 

Enright  v.  National  Council  Knights  &  Ladies  of  Security 
(111.  App.): 

42  National  Corporation  Reporter  (April  27,  1911)  378. 

Application — False  Warranty — Forfeiture: 

If  the  application,  the  statements  of  which  are  expressly  war- 
ranted to  be  true,  contain  a  false  statement  as  to  a  material  fact,  a 
recovery  will  not  be  sustained. 

Same — Perversion  of  Facts — Retention  of  Policy — Estoppel: 

If  an  examining  physician  has  filled  in  the  blanks  in  the  ap- 
plication and  such  application  contains  false  statements  as  to  ma- 
terial facts,  the  receiving  and  retention  by  the  insured  of  the 
policy  or  certificate  with  a  copy  of  such  application  attached  as  a 
part  thereof  is  a  ratification  by  the  insured  of  the  insertion  by  the 
physician  of  those  answers  which  were  in  fact  given. 
[Judgment  for  society.] 
McGreevy  v.  National  Union  (111.  A.  C): 

152   111.   App.   62. 
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Application — Misrepresentation    as   to    Material    Facts — Forfeit- 
ure: 

Regardless  of  whether  answers  constitute  warranties  or  are 
merely  representations,  they  constitute  a  good  defense  by  the  com- 
pany to  an  action  upon  a  policy  or  certificate,  if  such  false  an- 
swers pertain  to  matters  material  to  the  risk. 
[Judgment  for  society.] 
Kotek  V.  Court  of  Honor  (111.  A.  C): 

152  III.  App.  92. 

Application — False  Answers — Forfeiture: 

Where  the  benefits  to  be  derived  are  conditioned  upon  truth- 
ful answers  made  in  the  application,  proof  of  the  falsity  of  such 
answers  constitute  a  full  defense. 

Action  on  Policy — Insanity — Evidence: 

It  is  competent  to  show  the  judgment  of  a  court  finding  the 
applicant  for  insurance  insane,  contrary  to  his  answers  in  his 
application,  and  to  establish  such  insanity  by  the  opinions  of 
physicians  who  saw  such  applicant  during  his  confinement  as  an 
Insane  patient 

[Judgment  for  society.] 

Jefferson  v.  Supreme  Tent  of  Knights  of  Maccabees  of  the 
World  (111.  A.  C): 
162  HI.  App.  242. 

Prohibited  Occupation — Acceptance  of  Dues — Estoppel: 

Where  the  society,  having  knowledge  that  insured  engaged 
in  a  prohibited  occupation,  continued  to  accept  dues  from  him, 
such  conduct  operates  as  a  waiver  of  the  right  to  reply  upon 
a  defense  predicated  upon  the  engagement  in  the  prohibited 
occupation. 

[Judgment  for  plaintUC] 
Taylor  v.  American  Patriots  (111.  A.  C): 
152  111.  App.  578. 

Foreign  Judgment — Res  Adjudlcata — Scope  of  Judgment: 

Where  a  mutual  benefit  society  was  named  &s  one  of  the 
parties  defendant  in  a  suit  commenced  in  a  foreign  State,  but 
was  never  personally  served  with  process  and  did  not  appear,  it 
was  in  no  way  bound  by  the  decision  rendered.  Nor  did  the 
subsequent  intervention  of  its  receiver  in  the  matter  of  an  ac- 
counting with  another  society  with  which  it  had  merged  have 
the  effect  of  a  prior  appearance  by  the  society  itself. 

Mutual  Benefit  Society — Contract — Ultra  Vires: 

Insured  was  a  member  of  the  "Home  Circle,"  a  mutual  bene- 
fit society,  domiciled  in  Massachusetts,  which  entered  into  a 
merger  agreement  with  the  defendant,  a  Tennessee  corporation. 
By  the  terms  of  the  merger  contract  defendant  attempted  to  as- 
sume payment  of  all  contracts  of  the  "Home  Circle."  Insured 
became  a  member  of  one  of  defendant's  commanderies  and  was 
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given  all  the  privileges  of  membership  In  the  defendant  society 
and  was  subjected  to  and  bore  all  the  burdens  incident  thereto, 
pa}ring  all  assessments  made  against  her  for  nearly  two  years. 
Insured  made  no  application  for  membership.  No  ballot  was 
taken  upon  the  question  of  her  admission.  She  paid  no  admis- 
sion fee,  and  did  not  present  a  recommendation  from  two  mem- 
bers of  the  order.  She  underwent  no  medical  examination,  and 
her  application  was  not  approved  by  the  defendant's  supreme 
medical  director,  as  was  required  by  its  charter.  The  present 
question  is  whether  the  corporation  itself,  having  made  such  a 
contract  as  this,  knowing  it  to  have  been  made  without  com- 
pliance with  the  provisions  of  its  own  regulations,  and  having 
received  the  full  consideration  for  which  it  stipulated,  can  after- 
wards avoid  its  contract  as  ultra  vires  by  reason  of  such  non- 
compliance. Held,  That  where  a  corporation  makes  a  contract 
manifestly  beyond  its  charter  powers,  no  action  against  the  cor- 
poration thereon  will  be  sustained;  but  where  such  corporation 
makes  a  contract  within  its  general  powers,  but  fails  to  comply 
with  prescribed  formalities  or  regulations  in  a  particular  in- 
stance, which  failure  is  not  known  to  the  other  contracting  party, 
the  corporation  cannot  take  the  benefit  of  the  contract  and  then 
seek  to  avoid  as  ultra  vires.  Consequently  defendant  was  es- 
topped to  say  that  its  contract  with  insured  was  ultra  vires,  even 
though  the  merger  agreement  was  void. 

Same — Action  on  Certificate — Parties: 

Persons  expressly  made  beneficiaries  of  a  mutual  benefit 
certificate  may  sue  to  recover  thereon  in  their  own  names. 

[Judgment  for  plaintiff  below.     Here  aflllrmed  against  company.] 
Timberlake  et  al.  v.  Supreme  Commandery,  United  Order 
of  the  Golden  Cross  of  the  World  (Mass.  S.  J.  C.) : 
94  Northeastern  Reporter  (April  25,  1911)  685. 

Cause  of  Death — Evidence— Public  Records: 

The  beneficiary  adopted  as  notice  and  proof  of  cause  of 
death  a  certificate  of  the  board  of  health,  obtained  by  an  oflacer 
of  the  society  and  sent  by  him  to  the  secretary  of  the  society. 
Held,  That  such  certificate  was  not  competent  evidence  of  the 
cause  of  insured's  death,  when  offered  by  the  defendant 

Same — Same — Same — Admissions  against  Interest: 

Where  the  beneficiary  offered  a  certificate  of  the  board  of 
health  in  evidence  to  show  compliance  with  the  requirement  of 
the  policy  with  reference  to  the  furnishing  of  proofs  of  death, 
the  statement  in  such  certificate  that  insured's  death  was  from 
suicide  became  an  admission  against  the  beneficiary  as  to  the 
cause  of  death. 

[Judgment  for  plaintiff  below.     Here  reversed  against  society.] 
Wagner  v.  Orden  Allemannia  (N.  Y.  S.  C,  App.  Tr.) : 
128  New  York  Supplement   (May  1,   1911)    629. 

Disappearance  of  Insured — Death — insufficient  Proof: 

Action  was  brought  by  insured's  wife  on  a  benefit  certificate 
issued  to  him,  wherein  she  was  named  as  beneficiary.    The  ver- 
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diet  and  Judgment  were  for  the  plaintiff.  Pending  the  appeal, 
insured,  whom  the  jury  had  found  to  be  dead — he  having  dis- 
appeared from  his  home  and  not  having  been  heard  from  for 
more  than  seven  years — through  an  attorney  prayed  to  be  made 
a  party  to  the  appeal;  whereupon  the  original  parties  entered 
into  a  stipulation,  agreeing  to  pass  the  appeal  until  a  later  term, 
and  that  the  case  should  then  be  reversed  if  the  evidence  ad- 
duced in  the  meantime  should  show  that  insured  was  then 
alive.  The  evidence  satisfactorily  showed  that  insured  was  then 
alive.  Held,  That  the  judgment  should  be  reversed  in  favor 
of  the  society. 

[Judgment  for  plaintiff  below.     Here  reversed   In   favor  of  so- 
ciety.] 

Aldridge    v.    Brotherhood    of    American    Yeomen    et    al. 
(Springfield  C.  A.) : 

136  Southwestern  Reporter   (May  3,   1911)    31. 

Mutual  Benefit  Certificate — Compliance  with  By-Laws — Condition 

Precedent: 

By  the  terms  of  the  certificate  the  society  agreed  to  pay  to 
the  beneficiary  the  sum  named  therein,  provided  the  assured 
"shall  have  fully  and  faithfully  complied  with  the  constitution" 
of  the  association  "♦  *  *  otherwise  the  certificate  is  void 
and  without  force."  Heldt  That  compliance  with  the  constitution 
was  a  condition  precedent  to  liability  on  the  certificate. 

Assessments — Notice — Necessity: 

The  constitution  of  the  society  required  the  secretary  of 
the  grand  lodge  to  give  notice  quarterly  to  the  masters  of  every 
lodge  in  the  State  of  an  assessment  of  one  dollar  against  each 
member  in  good  standing  at  the  time  of  such  notice,  and  pro- 
vided that  unless  assessments  were  paid  within  thirty  days  after 
such  notice,  assured's  membership  was  thereby  forfeited.  Held, 
That  the  assessments,  being  a  fixed  and  continuing  charge  levied 
by  the  constitution  at  regular  periods,  it  was  not  contemplated 
that  notice  of  assessments  should  be  given  to  each  member. 

Same — Same — Same : 

When  under  the  laws  of  a  society  the  assessments  are  irreg- 
ular in  amount  or  time  for  payment  or  become  payable  only 
when  notice  thereof  is  given  to  the  subordinate  lodge,  the  mem- 
bers of  the  latter  lodge  are  not  in  default  until  noticQ  in  con- 
formity with  the  laws  is  given,  and  they  have  failed  to  pay. 

By-Laws — Knowledge — Presumption : 

Each  member  of  a  mutual  benefit  society  is  conclusively 
presumed  to  know  the  requirements  of  the  constitution  of  the 
society  to  which  he  belongs.  He  receives  notice  when  he  gets 
his  certificate  and  becomes  a  member  of  what  the  laws  of  the 
association  require  of  its  officers;  and  he  can  not  excuse  him- 
self for  failing  to  comply  with  the  laws  prescribing  his*  own 
duties  because  the  officers  may  have  neglected  some  duty  ex- 
acted of  them. 
Assessments — Notice — Condition  Precedent: 

Where  the  statutes  of  the  State  under  which  a  society  oper- 
ates or  the  laws  of  the  society  itself  require  notice  to  be  given 
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before  the  dues  and  assessments  become  due  and  payable,  then, 
of  course,  such  notice  must  be  given  and  in  the  manner  and 
form  prescribed  before  a  member  becomes  delinquent  But,  in 
the  absence  of  a  statute  or  any  law  of  the  society  requiring 
notice  as  a  condition  precedent  to  the  payment  of  dues,  and 
where  the  dues  are  unvarying  and  permanent  charges  to  be  paid 
at  fixed  and  regular  intervals,  then  a  member  failing  to  pay  such 
dues  at  the  time  prescribed  therefor  becomes  delinquent,  and 
loses  his  standing  and  the  right  to  insurance  benefits. 

By-Laws — Construction  of  Parties: 

Conduct  of  the  assured  and  officers  of  the  society,  with  ref- 
erence to  the  necessity  of  furnishing  notice  of  assessments 
under  the  by-laws  of  the  society,  tending  to  show  their  under- 
standing of  the  meaning  of  such  by-laws,  will  be  considered 
by  the  court  in  constructing  the  by-laws. 

[Judgment  for  society  below.     Here  affirmed  in  favor  of  society.] 
Haynes  v.  Masonic  Ben.  Assn.   (Ark.  S.  C): 

136  Southwestern  Reporter  (May  3,  1911)  187. 


Action  on  Policy — Jurisdiction — Waiver — Appearance: 

An  appearance  for  the  purpose  of  objecting  to  the  jurisdic- 
tion of  the  court  of  the  subject-matter  of  the  action,  whether 
by  motion  or  formal  pleading,  is  a  waiver  of  all  objections  to 
the  jurisdiction  of  the  court  over  the  person  of  defendant 

Same — Same — Same — Same: 

A  defendant  may  appear  specially  to  object  to  the  jurisdic- 
tion of  the  court,  but  if,  by  motion  or  other  form  of  application 
to  the  court,  he  seeks  to  bring  its  powers  into  action,  except  on 
the  question  of  jurisdiction,  he  will  be  deemed  to  have  appeared 
generally. 

Same— Defenses — Murder  by  Beneficiary — Evidence: 

In  a  civil  action  upon  a  benefit  certificate  issued  by  a  frater- 
nal benificiary  society,  and  which  contained  a  clause  that,  if  the 
death  of  the  member  shall  occur  by  the  hands  of  his  benificiary 
— except  by  accident — the  certificate  should  be  void,  the  fact,  if 
true,  that  the  beneficiary  had  murdered  the  assured,  would  con- 
stitute a  defense  to  the  action.  The  evidence  of  the  commis- 
sion of  'the  crime  would  depend  upon  the  proof  of  the  fact  of 
the  criminal  act  A  certified  transcript  of  the  record  of  con- 
viction of  the  beneficiary  is  not  admissible  as  substantive  evi- 
dence of  the  facts  upon  which  the  prosecution  was  founded,  nor 
of  the  fact  of  the  murder  of  the  assured  by  the  beneficiary. 

Same — Same— Same — Same : 

An  instruction  to  the  jury  in  an  action  on  a  benefit  certifi* 
cate,  where  the  defense  was  murder  of  the  insured  by  the  bene- 
ficiary, that  they  should  not  consider  the  result  of  the  criminal 
prosecution,  was  proper. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Lillie  y.  Modem  Woodmen  of  America  (Keb.  S.  C.) : 

180  Northwestern  Reporter  (May  12,  1911)  1004. 
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Beneficiary — illegal   Designation — Effect: 

The  designation  of  a  person  as  beneficiary,  who,  under  the 
laws  of  the  society,  is  not  eligible,  does  not  avoid  the  benefit 
certificate. 

Same — Same — Distribution : 

Where  two  persons  are  named  as  beneficiary  without  stipu- 
lating the  amount  each  is  to  receive,  and  one  of  the  two  so 
named  is  not  eligible  under  the  laws  of  the  society,  the  eligible 
beneficiary  takes  the  entire  fund. 

Same — Erroneous  Description — Warranty: 

The  certificate  contained  the  usual  covenants  that  insured 
warranted  the  truth  of  her  representations.  Insured  named  two 
persons  as  beneficiaries  and  stated  in  her  application  that  they 
bore  the  relationship  of  cousins  to  her.  One  of  the  designees 
was  not  so  related,  and  the  society  seeks  to  avoid  the  certificate 
on  the  ground  of  breach  of  warranty.  Held,  That  insured's  state- 
ments describing  the  beneficiaries,  amoimted  only  to  a  direction 
by  the  insured  to  the  association  as  to  whom  the  insurance, 
upon  her  death,  should  be  paid,  and  did  not  amount  to  a  war- 
ranty or  false  representation,  and  did  not  have  the  effect  to 
avoid  the  certificate. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Cunat  et  al.  v.  Supreme  Tribe  of  Ben  Hur  (111.  S.  C.) : 
94  Northeastern  Reporter  (May  23,  1911)  925. 

Policy — Inception  of  Contract — Condition  Precedent: 

A  fraternal  beneficiary  society  issued  to  one  of  its  members 
a  certificate- of  membership  in  the  nature  of  a  policy  of  life  in- 
surance, dated  November  1,  1907,  containing,  among  others,  the 
following  provisions:  "The  contract  evidenced  hereby  shall  not 
begin  until  12  o'clock  noon  of  the  day  of  the  date  hereof,  and 
then  the  Supreme  Grand  Lodge  of  Knights  of  Pythias,  herein- 
after called  the  'society'  will  not  be  liable  unless  the  said  mem- 
ber has  actually  paid  the  membership  fee  and  made  the  first 
monthly  payment  required  while  said  member  is  in  good  health." 
Also:  "Said  monthly  payments  will  be  due  and  payable  to  the 
secretary  of  the  section  to  which  the  member  belongs,  without 
notice  in  advance,  on  the  1st  day  of  each  and  every  month.  Fail- 
ure to  make  any  such  payment  on  or  before  the  20th  day  of  the 
month  for  which  the  same  is  due  shall  ipso  facto,  from  and 
after  such  date,  forfeit  this  certificate,  subject  to  the  provisions 
contained  in  paragraph  7  hereof."  Also:  "All  of  the  conditions 
and  provisions  of  the  contract  between  the  member  and  society 
are  conditions  precedent  to  any  liability  of  the  society  here- 
under, and  are  to  be  deemed  to  be  assented  to  and  accepted 
without  the  necessity  for  the  member's  sismature  being  affixed 
hereto."  Held,  That  the  provisions  of  the  certificate  above 
quoted  make  the  payment  of  the  first  monthly  payment  while  the 
insured  is  "in  good  health"  a  condition  precendent  to  any  liabil- 
ity of  the  company  on  the  contract 

Same — Same — Same — ^Waiver: 

The  policy  provided  that  "no  officer  or  representative  there- 
of, or  of  any  subordinate  body  thereof,  has  any  right  or  power. 
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by  any  statement,  agreement,  promise,  or  manner  of  transacting 
business,  to  waive  the  provisions  or  requirements  of  the  contract 
between  the  member  and  the  society,  or  of  the  laws,  rules  and 
regulations  of  the  society.**  Held,  That  if  the  first  monthly 
payment  was  made,  not  at  the  inception  of  the  contract,  but 
subsequently  to  the  date  of  the  certificate  and  while  the  member 
was  not  in  good  health,  acceptance  of  such  payment  by  a  repre- 
sentative of  the  society,  authorized  to  collect  premiums  for  the 
latter,  with  knowledge  at  the  time  on  the  part  of  the  representa- 
tive that  the  insured  was  not  then  in  good  health,  would  not  be 
a  waiver  by  the  society,  or  estop  it  from  contending  that  it  was 
not  liable,  because  the  insured  was  not  in  good  health  when  the 
payment  was  made. 

[Judgment  for  society  below.     Here  reversed  against  society.] 

Few  V.  Supreme  Lodge  K.  P.  (Ga.  S.  C.) : 

71  Southeastern  Reporter  (May  27,  1911)   130. 


Death  of  Beneflclary — DIttributlon — Statute: 

The  constitution  of  the  society  provided  that  upon  the 
death  of  the  beneficiary,  before  the  decease  of  insured,  if  no 
other  designation  were  made,  the  proceeds  should  be  paid  to 
the  member*s  heirs,  except  when  the  laws  of  a  state  provided 
that  the  heirs  of  deceased  beneficiaries  should  be  entitled  to 
take  such  proceeds,  then  it  should  be  disposed  of  in  accord- 
ance with  the  state  laws.  Held,  That  where  the  sole  beneficiary 
under  a  certificate,  having  an  insurable  interest,  died  unmar- 
ried and  intestate  prior  to  the  insured's  death,  and  no  new 
designation  was  made  by  the  member,  the  proceeds  of  the 
policy  were  payable  to  the  beneficiary's  administrator,  under 
Sec.  655  Ky.  St.  (Russell's  St.  Sec.  4378)  providing:  "When 
a  policy  of  insurance  is  effected  by  any  person  on  his  own  life,  or 
on  another  life  in  favor  of  some  person  other  than  himself,  hav- 
ing an  insurable  Interest  therein,  the  lawful  beneficiary  thereof, 
other  than  himself  or  his  legal  representatives,  shall  be  entitled 
to  its  proceeds  against  the  creditors  and  representatives  of 
the  person  effecting  the  same." 

[Judg^ment  awarding  fund  to  insured's  heirs  below.  Here 
aflHrmed  but  fund  awarded  to  beneficiary's  administra- 
tor.] 

Buckler  et  al.  v.  Supreme  Council,  Catholic  Knights  of 
America,  et  al.  (Ky.  C.  A.) : 

136  Southwestern  Reporter  (May  31.  1911)   1006. 

Poiicy — Occupation — "Railway  Freight  Brakeman": 

The  by-laws  of  the  society  provided  that  persons  engaged 
in  the  occupation  of  a  railway  freight  brakeman  or  switchman 
should  not  be  eligible  to  beneficial  membership,  and  that  a 
person  should  be  held  to  be  engaged  in  such  prohibited  occu- 
pations when  the  duties  incident  to  his  employment  required 
him  to  perform  any  of  the  duties  belonging  to  the  prohibited 
occupation.  The  occupation  of  the  insured  was  that  of  a  mining 
brakeman,  in  an  open  pit  mine,  in  the  operation  of  stripping 
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cars.    Held,  That  the  insured  was  not  a  "railway  freight  brake- 
man"  or  "railway    freight   switchman,"   within    their    meaning. 
[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Cook  V.  Modern  Brotherhood  of  America  (Minn.  S.  C.) : 
131  Northwestern  Reporter  (June  2,  1911)  334. 

Assignment  of  Claim  for  Benefits — Validity — Injunctive  Relief: 
A  benefit  certificate  for  $1,350  was  issued  to  defendant. 
Section  68  of  the  rules  of  the  society  provided  for  the  payment 
of  the  amount  of  the  certificate  if  the  member  should  "suffer 
the  amputation  or  severance  of  an  entire  hand  at  or  above  the 
wrist  joint."  Section  70  of  the  rules  provided  that  all  claims  for 
disability  not  within  Section  68  should  be  addressed  to  the 
systematic  benevolence  of  the  society  and  should  in  no  case  be 
made  the  basis  of  legal  liability.  However,  if  such  claims  were 
approved  by  the  beneficiary  board  they  were  to  be  paid  by  the 
society.  The  hatid  of  a  member  holding  a  certificate  "was  cut 
oft  below  the  knuckle  in  front  of  the  thumb,"  and  he  applied  to 
the  Grand  Lodge  because  of  such  injury  for  the  payment.  After 
the  claim  was  approved  by  the  beneficiary  board,  the  holder  of 
the  certificate  gave  to  one  who  purchased  his  claim  to  the  ex- 
tent of  $750  an  order  for  that  amount  on  the  Secretary  and 
Treasurer  of  the  Grand  Lodge.  Held,  (a)  This  order  was  not  in- 
valid, on  the  ground  that  the  claim  of  the  holder  of  the  cer- 
tificate was  a  "bare  contingency  or  possibility"  and  not  a  sub- 
ject of  sale,  (b)  The  order  passed  to  the  holder  thereof  at 
least  an  equitable  assignment  of  the  claim  to  the  extent  of 
$750;  and  if  the  order  did  not  divest  the  maker  thereof  of  the 
legal  title  to  his  claim  to  the  extent  of  $750,  the  latter  could 
not  rightfully  and  justly  collect  the  money  paid  on  that  part  of 
the  claim  for  which  he  had  given  the  order,  (c)  Where  the 
holder  of  the  certificate  is  insolvent,  he  may  be  enjoined  from 
receiving,  and  the  financier  of  the  local  lodge  may  be  enjoined 
from  paying  him  any  money  that  may  be  sent  by  the  Grand 
Lodge  in  settlement  of  the  claim  for  which  the  order  was  given. 

[Judgment  granting-  new  trial  to  assignee.     Here  affirmed  in 
favor  of  assignee.] 

Lawson  et  al.  v.  Lyon  (Ga.  S.  C.) : 

71  Southeastern  Reporter  (June  3,  1911)   149. 

Mutual   Benefit  Society — Contract — Constituent   Parts: 

The  contract  between  a  member  of  a  benefit  society  and 
the  society  consists  of  the  benefit  certificate,  the  laws  of  the 
society  and  the  application  signed  by  the  member,  and  all 
should  be  considered  together. 

Same — By-Laws — Notice : 

The  members  of  a  benefit  society  are  conclusively  presumed 
to  have  notice  and  be  bound  by  its  by-laws. 

Same — Same — Occupation : 

By-laws  of  a  benefit  society  providing  that  a  member  who 
engages  in  a  forbidden  occupation  shall  thereby  forfeit  his 
membership  are  not  unreasonable. 
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Action  on  Policy— Evidence — Peremptory  Instruction: 

In  a  suit  on  a  benefit  certificate,  the  coroner's  inquisition, 
the  aflSdayits  of  officers  and  reports  of  committees  of  the 
society  with  reference  to  the  death  of  a  member,  admitted  in 
evidence  on  behalf  of  the  plaintiff,  as  a  part  of  her  case,  are 
properly  before  the  Court  and  jury  for  all  purposes,  and  if  they 
show  on  their  face  that  the  defendant  is  not  liable,  and  there  is 
no  other  evidence  on  this  question,  the  defendant  is  entitled  to 
a  peremptory  Instruction. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  so- 
ciety.] 

Quinn  v.  North  American  Union  (111.  App.): 

42  National  Corporation  Reporter  (June  8,  1911)  693. 

Action  on  Policy — Breach  of  Warranty — Burden  of  Proof: 

Where  the  plaintiff,  in  an  action  on  an  insurance  policy 
made  a  prima  facie  case,  the  burden  of  proving  that  insured 
had  made  false  warranties  in  his  application  was  on  the  de- 
fendant 

Same— Question  for  Jury: 

Where  the  plaintiff  in  an  action  on  an  insurance  policy 
made  out  a  prima  facie  case,  she  was  entitled  to  have  the  case 
submitted  to  the  jury  even  though  she  oftered  no  testimony  to 
contradict  that  offered  in  behalf  of  the  defendant. 

Same— Instruction— "Talked  With"— "Consulted": 

The  company  set  up  in  defense  of  its  liability  that  insured 
had  made  false  warranties  with  reference  to  consultations  with 
and  treatments  by  physicians,  and  requested  the  court  to  in- 
struct the  jury  that  if  they  found  that  insured  had  "talked 
with"  a  certain  physician  in  regard  to  his  health  and  had  re- 
ceived treatment  from  such  physician  then  their  verdict  should 
be  for  the  defendant.  The  trial  court  used  the  word  "con- 
sulted," instead  of  "talked  with."  Held»  That  the  change  was 
not  erroneous  as  both  conveyed  the  same  meaning. 

[Judgment  for  plaintiff. below.    Here  affirmed  against  society.] 
Winn  V.  Modern  Woodmen  of  America  (St.  Liouis  C.  A.): 
137  Southwestern  Reporter  (June  14,  1911)  292. 

By-Laws — Occupation — Estoppel : 

The  effect  of  an  estoppel  resulting  from  the  receipt  from 
a  certificate  holder  of  dues  and  assessments,  while  he  was  en- 
gaged in  a  prohibited  employment  with  knowledge  on  the  part 
of  the  society  of  such  employment,  is  to  continue  the  certificate 
in  force,  with  the  prohibition  as  to  such  employment  eliminated 
or  ineffective. 

Same— Waiver  of  Forfeiture— Ultra  Vires: 

Sec.  1822  Iowa  Code,  requires  mutual  benefit  societies  to 
make  provision  for  the  payment  of  benefits  in  case  of  death  or 
disability  of  members  "subject  to  the  compliance  by  its  mem- 
bers with  its  constitution  and  laws."     Held,  That  a  waiver  by 


Digitized  by  VjOOQIC 


1911J     ASSESSMENT  ORDERS  AND  ASSOCIATIONS.  281 

the  society  of  a  forfeiture  under  a  by-law  Is  not,  under  Sec. 

1822,  an  ultra  vires  act 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Johnson  y.  Modern  Brotherhood  of  Alnerica  (Minn.  S.  C.) : 
131  Northwestern  Reporter  (June  16,  1911)  471. 


Release — Rescission — ^Tender: 

Where  the  beneficiary  compromised  her  claim  with  the  in- 
surance company  and  executed  a  release  in  full,  a  petition  to 
vacate  the  release  for  fraud,  offering  to  allow  credit  for  the 
sum  received,  and  praying  for  judgment  for  the  balance  alleged 
to  be  due  on  the  policy,  is  sufficient  without  alleging  a  tender 
back  of  the  consideration  of  the  release. 

Same— Same — Same — When  Necessary: 

Where  a  party  seeks  to  impeach  a  release  or  other  instru- 
ment for  a  misrepresentation  as  to  collateral  matters,  he  must 
return,  or  offer  to  return,  the  money  or  property  received  under 
it  before  he  can  maintain  an  action,  but  that  rule  is  not  applica- 
t)le  to  a  case  of  fraud  in  the  execution  of  the  instrument  itself; 
hence  where  a  release  was  secured  by  means  of  duress,  and 
where  fraud  exists,  an  offer  to  restore  is  unnecessary. 

Same — Same— Same : 

An  offer  to  return  the  consideration  of  an  instrument  sought 
to  be  impeached  for  fraud,  etc.,  is  not  a  condition  precedent  to 
the  institution  of  a  suit,  but  is  a  condition  of  granting  relief. 

[Judgment  overruling  a  demurrer  to  plaintiff's  complaint  be- 
low. Here  affirmed  with  leave  to  withdraw  the  de- 
murrer.] 

Joslyn  V.  Empire   State  Degree  of  Honor   (N.   Y.   S.   C, 
App.  Div.): 

129  New  York  Supplement  (June  19.  1911)  563. 


Foreign    Corporation — Reinstatement — Mandamus: 

The  defendant  is  a  fraternal  beneficial  corporation  organ- 
ized under  the  laws  of  Pennsylvania.  The  plaintiff,  a  former 
'member,  seeks  by  this  proceeding  to  review  his  expulsion, 
which  as  It  appears  was  the  act  of  the  central  body,  and  not  of 
a  subordinate  lodge,  and  to  invoke  the  aid  of  the  court  to  re- 
instate him.  Held,  That  mandamus  will  not  He  to  compel  a  for- 
eign corporation,  not  doing  business  in  the  state,  to  reinstate  a 
resident  of  the  state  to  membership,  notwithstanding  the  stat- 
ute authorizing  residents  to  maintain  "actions"  against  such 
corporations,  as  a  proceeding  for  mandamus  is  not  an  action, 
but  a  special  proceeding. 

[Writ  of  mandamus  granted  below.     Here  reversed  In  favor 
of  society.]  * 

People  ex  rel.  Ruman  y.  National  Slavonic  Soc.  of  the 
United  States  of  America  et  al.  (N.  Y.  S.  C,  App. 
Dlv.) : 

129  New  York  Supplement  (June  19,  1911)  603. 
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By-Laws — Assessments — Waiver: 

The  by-laws  of  a  mutual  benefit  society,  composed  of  a 
supreme  lodgfe  and  numerous  subordinate  lodges,  with  national 
and  local  scribes,  provided  that  dues  and  assessments  should 
be  paid  to  the  national  scribe.  By  custom  dues  and  assess- 
ments were  paid  to  the  local  scribes  who  in  turn  remitted  the 
collections  to  the  national  scribe.  Held^  That  the  by-law  was 
abrogated  and  the  local  scribes  were  constituted  agents  for 
the  purpose  of  collecting  assessments  and  dues. 

Same — Same— Same : 

A  mutual  benefit  society  having  supreme  and  subordinate 
chapters,  designated  the  local  scribes  as  agents  to  collect  dues 
and  forward  them  to  the  national  scribe.  Dues  paid  by  a 
member  of  a  local  chapter  to  the  local  scribe  after  the  day 
fixed  for  payment  were  retained  by  the  national  scribe  with 
knowledge  that  the  dues  were  paid  after  such  date,  but  he  did 
not  know  that  the  member  died  after  the  payment  and  prior 
to  his  receipt  of  the  money.  Held,  That  the  certificate  was  not 
forfeited  for  non-payment  of  dues. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Mosaic  Templars  of  America  v.  Jones  et  al.  (Ark.  S.  C.) : 
137  Southwestern  Reporter  (June  21,  1911)   812. 


By-Laws — Increase   of  Assessments — impairment   of  Contracts: 

Where  a  contract  entered  into  between  a  member  of  a 
fraternal  beneficiary  organization  and  such  organization  provides 
for  the  payment  of  a  fixed  sum  upon  the  happening  of  some 
event,  such  as  the  death  of  the  member,  and  that  assessments 
shall  be  at  a  fixed  and  specified  rate,  neither  the  conditions 
upon  which  the  sum  shall  become  payable  can  be  altered,  nor 
the  sum  to  be  paid  be  reduced,  nor  the  amount  of  the  specified 
assessment  increased,  without  the  consent  of  such  member,  and 
this  rule  is  not  altered  by  the  fact  that  there  may  be  reserved 
in  such  contract  a  power  of  amendment  of  the  laws  of  the 
association  in  purely  general  terms.  On  the  other  hand,  if  there 
is  reserved  in  the  contract  a  power  of  amendment  of  the  laws 
governing  such  association,  reasonably  designating  the  subject 
thereof,  so  that  a  person  when  he  makes  application  for  mem- 
bership is  fairly  advised  that  the  terms  of  the  contract  in  which 
he  is  about  to  enter  may  be  altered  in  the  respects  thus  referred 
to  subsequent  changes  in  such  laws  when  reasonably  made  by 
the  proper  authorities  of  the  organization  are  within  their  power, 
and  must  be  deemed  assented  to  by  him. 

Same — Same — Validity: 

A  fraternal  beneficial  association  empowered  by  statute 
under  which  it  was  organized  to  change  its  rates  of  assessment 
can  amend  its  by-laws  without  an  individual  member's  consent 
so  as  to  increase  such  assessments,  where  the  constitution,  when 
he  became  a  member,  provided  for  the  payments  of  benefits  on 
compliance  with  lawful  requirements,  and  where  his  certificate 
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required  him  to  comply  with  laws  that  might  be  enacted  by 
the  Supreme  Council  governing  the  benefit  fund. 

[Judgment  for  plaintiff  below.     Here   reversed    In   favor   of   so- 
ciety.] 
Green    v.  Supreme  Council  of  Royal  Arcanum  et  al.  (N.  Y. 
S.  C,  App  Div.): 

129  New  York  Supplement  (June  26,  1911)   791. 

By-Laws — Amendments — Impairment  of  Contract — Suicide: 

Under  the  reserve  power  to  amend  by-laws,  a  mutual 
benefit  society,  may,  under  the  decisions  of  the  court  of  Illinois, 
change  the  amount  of  indemnity  originally  granted,  or  abrogate 
it  entirely  for  that  matter,  by  the  provisions  of  a  subsequent 
by-law  enacted  against  the  suicide  of  the  member.  Though 
such  be  the  rule  in  Illinois  the  courts  of  Missouri  decline  to  give 
effect  to  these  general  provisions  in  the  contract  as  sufficient 
to  authorize  the  society  to  either  reduce,  impair,  or  destroy 
the  indemnity  vouchsafed  in  the  insurance  certificate.  The  doc- 
trine with  the  Missouri  court  is  that  it  is  an  unreasonable  inter- 
pretation of  construction  of  such  general  language  ,  contained  in 
the  application  and  certificate,  to  declare  it  sufficient  to  signify 
an  intention  on  the  part  of  insured  that  the  indemnity  might  be 
either  impaired  or  swept  away  by  a  future  by-law  on  the  subject 
of  suicide.  Instead  of  declaring  such  a  sweeping  legal  effect  of 
such  contracts  by  construction,  the  courts  of  this  jurisdiction 
Interpret  agreements  of  this  character  to  "comply,"  "abide  by," 
and  "be  governed  by"  future  laws  of  the  order,  etc.,  to  intend 
no  more  than  that  the  member  shall  comply  with,  abide  by, 
and  be  governed  by,  such  laws  as  are  passed  in  aid  of  the  insur- 
ance and  touching  the  conduct  of  the  social  features  of  the 
society. 

Policy — Place  of  Contract — Law  Governing: 

A  contract  of  insurance  made  in  Illinois,  to  be  performed 
there,  and  afterwards  actually  performed  there,  in  the  absence 
of  a  stipulation  that  some  other  law  will  control,  its  construction 
and  legal  effect  are  to  be  declared  in  accordance  with  the  law 
of  that  jurisdiction. 

Same — Same--Same: 

A  certificate  of  insurance  issued  by  an  Illinois  corporation 
to  a  person  who  at  that  time,  and  at  the  time  of  his  death 
lived  in  Illinois,  as  did  the  beneficiary.  Is  to  be  governed  by  the 
laws  of  that  State,  as  affecting  the  validity  of  a  by-law  reduc- 
ing the  benefits  in  case  of  suicide,  enacted  under  the  reserved 
power  to  amend  by-laws. 

[Judgment  for  plaintiff  below.     Here  reversed  in   favor  of  so- 
ciety.] 

Kavanaugh   v.    Supreme   Council   of   Royal   League    (St. 
Louis  C.  A.): 

138  Southwestern  Reporter  (July  19,  1911)   359. 

Action   on    Policy — ^Verdict — Review: 

The  action  Is  upon  a  benefit  certificate  of  membership  in- 
suring the  life  of  the  member  in  the  sum  of  $1,000.    There  was 
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a  jury  trial  resulting  in  a  verdict  in  favor  of  the  beneficiary. 
The  defenses  presented  were  fraudulent  representations  in  the 
application  for  membership,  that  the  member  committed  suicide, 
which  rendered  the  policy  void,  and  that  she  died  under  the  in- 
fluence of  a  narcotic  self-administered,  which  under  the  by-laws 
rendered  the  policy  of  no  effect.  The  questions  of  fact  were 
fairly  submitted  to  the  jury  upon  testimony  which  in  effect  was 
conflicting.  Held,  Upon  a  review  of  the  evidence,  that  the  ver- 
dict could  not  be  molested,  nor  the  judgment  thereon  be  set 
aside. 

Policy— "Suicide"— Definition: 

Suicide  in  law  is  the  act  of  taking  one's  life  voluntarily 
and  intentionally  self-murder. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Sampson  v.  Ladies  of  the  Maccabees  of  the  World,  Inc. 
(Neb.  S.  C): 

131  Northwestern  Reporter   (July  21,   1911)   1022. 

By-Laws — Remedies — Appeals  within  Order — ^Validity: 

The  by-laws  provided  that  a  beneflciary  could  not  maintain 
a  suit  on  thj3  certificate  against  the  order  "until  he  shall  have 
exhausted  all  of  the  remedies  provided  in  the  constitution  and 
laws  by  appeals  and  otherwise.  The  organization  was  divided 
into  numerous  courts  mentioned  in  the  by-laws  as  High  Courts, 
Subordinate  Courts,  Companion  Courts,  etc.,  and  any  of  these 
courts  could  appeal  on  behalf  of  the  order  from  the  decision 
of  any  ofllcer  or  any  High  Court  or  Encampment,  except  that 
of  the  Executive  Council  whose  decisions,  it  says,  shall  be  final 
and  conclusive  in  all  cases,  but  that  (f  a  party  feels  aggrieved 
by  the  decision  of  the  Executive  Council,  such  party  may  appeal 
to  the  Supreme  Court,  the  action  or  decision  of  which  shall  be 
conclusive.  The  Supreme  Court  of  the  order  met  every  three 
or  four  years  in  a  foreign  country.  Held,  That  though  reason- 
able requirements  as  to  prosecuting  claims  and  appeals  in  the 
tribunals  of  an  order  are  frequently  sustained  by  the  courts 
as  competent  matters  of  conduct  between  the  parties  if  they 
do  not  entail  considerable  expense  and  delay,  such  provisions 
as  these  are  universally  declared  to  be  of  no  force  or  effect,  in 
that  they  operate,  not  only  to  undue  delay  in  the  determination 
of  rights,  but  tend  as  well  to  oust  the  courts  of  jurisdiction  over 
matters  rightfully  within  their  province.  The  by-laws  being 
unreasonable,  the  beneficiary  was  entitled  to  sue  without  resort- 
ing to  the  remedies  prescribed  therein. 

[Judgment  for  plaintiff  below.     Here  afllrmed  against  society.] 
Risinger  v.  Supreme  Court,  I.  O.  P.  (St.  Louis  C.  A.) : 
138  Southwestern  Reporter   (July  26,   1911)    552. 

By-Law— Construction — Engaging  In  Liquor  Business: 

A  by-law  of  the  society  provided  that  any  member  of  the 
Order  who  shall,  after  August  1st,  1898,  "have  entered  or  who 
shall  hereafter  enter"  the  retail  liquor  business  shall  be,  ipso 
facto,  suspended  from  all  rights  in  the  Order,  and  that  notwith- 
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standing  the  receipt  of  assessmentB  from  him  thereafter.  Insured 
became  a  member  of  the  Order  in  1894.  Prior  to  the  enactment 
of  the  by-law  he  had  been  engaged  in  the  liquor  business,  but 
was  not  so  engaged  for  a  period  of  time  after  1898.  However, 
about  six  months  later,  and  after  the  enactment  of  the  by-law, 
he  again  engaged  in  such  business  and  was  so  engaged  at  the 
time  of  his  death.  Held,  That  insured's  action  in  re-entering 
the  liquor  business  was  an  "entering  into  the  business'*  within 
the  meaning  of  the  by-law,  and  his  membership  became  forfeited 
thereby. 

[Bill  of  complaint  dismissed.] 

Meister  v.  Boetcher  et  al.  (Allegheny  Co.  C.  P.) : 

59  Pittsburg  Legal  Journal  (June  24.  1911)  391. 

Application — Breach  of  Warranty — Forfeiture: 

Statements  by  insured,  warranted  to  be  true,  that  he 
abstained  entirely  from  the  use  of  intoxicating  liquors,  and  had 
always  been  a  total  abstainer,  and  that  he  had  never  had 
paralysis,  where  untrue,  forfeit  the  insurance. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  so- 
ciety.] 

Hoagland   v.   Modern   Woodmen   of   America    (St.    Louis 
C.  A.): 

137  Southwestern  Reporter  (June  28,  1911)   900. 

Policy— 'Beneficiary — Insurable   Interest — Estoppel: 

Where  a  contract  of  life  insurance  in  which  the  beneficiary 
is  described  as  "guardian"  prescribed  that  "the  beneficiary  must 
have  something  more  than  a  pecuniary  interest  in  the  insured, 
as  speculative  policies  are  not  issued  by  this  association,"  Held, 
That  such  provision  is  vague  and  subject  to  interpretation  by 
the  court,  and  that  the  issuance  of  the  policy  and  the  receipt 
of  premiums  by  the  company  amounted  to  a  practical  interpreta- 
tion of  the  policy  by  the  parties,  precluding  the  company  from 
avoiding  the  policy  because  of  the  lack  of  insurable  interest 
by  the  beneficiary  in  the  insured. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  associa- 
tion.] 

Thomas  v.  National  Benefit  Assn.  (N.  J.  S.  C.) : 

79  Atlantic  Reporter  (July  6,  1911)   1042. 

Mutual  Benefit  Certificate — ^Validlty^Remedy: 

A  bill  of  Interpleader  is  not  a  proper  remedy  to  determine 
the  validity  of  an  insurance  certificate  issued  by  a  mutual  bene- 
fit society,  where  the  society  claimed  that  the  certificate  was 
void  and  where  there  was  no  person  laying  claim  to  the  pro- 
ceeds except  the  beneficiary  designated  in  the  certificate. 

By-Laws — Amendments — ^Validity: 

When  insured  became  member  of  a  mutual  society  he  agreed 
to  be  bound  by  the  by-laws  then  in  force  and  those  that  might 
be    thereafter    enacted.     During   his    membership,   jurisdiction 
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over  his  local  lodge  was  transferred  to  a  new  grand  lodge  created 
in  his  home  State,  and  having  authority  to  exercise  Jurisdic- 
tion over  all  local  lodges  in  such  State.  Held,  That  the  agree- 
ment to  abide  by  by-laws  subsequently  enacted  applied  to  the 
by-laws  enacted  in  the  new  jurisdiction. 

Same — Same — Same — Occupation : 

A  member  of  a  mutual  benefit  society,  having  expressly 
agreed  to  be  bound,  not  only  by  the  laws  in  force  when  he  be- 
came a  member,  but  also  by  those  thereafter  enacted,  was 
bound  by  a  subsequently  enacted  by-law  providing  for  forfeiture 
of  benefits  in  case  a  member  engaged  in  the  retail  liquor  busi- 
ness; such  by-law  being  reasonable,  as  tending  to  enhance  the 
dignity  and  influence  of  the  order,  as  well  as  to  diminish  the 
risk  of  mortality. 

Same — Same — Same — Same — Waiver: 

The  by-laws  of  the  society  provided  that  engagement  in 
the  sale  of  intoxicaMng  liquors  would  forfeit  the  insurance,  and 
that  the  receipt  of  subsequent  assessments  would  not  consti- 
tute a  waiver  of  such  forfeiture.  Held,  That  where  the  only 
person  connected  with  the  society,  who  had  knowledge  of  the 
forfeiture,  was  the  recorder  of  the  local  lodge  of  which  insured 
was  a  member,  and  where  it  was  not  the  duty  of  such  officer 
to  report  such  forfeiture  to  the  grand  lodge,  his  acceptance  of 
assessments  was  not  a  waiver  of  the  forfeiture. 

[Judgment  for  society  below.    Here  afHrmed  in  favor  of  society.] 
Grand   Lodge   A.   O.   U.   W.   of   Conn.   v.    Bums    (Conn. 
S.  C.  E.) : 

80  Atlantic  Reporter  (July  20,  1911)   157. 


By-Laws — Contract : 

A  by-law  of  a  mutual  benefit  society  is  one  of  the  terms  of 
its  contract,  and  can  have  no  greater  effect  than  a  similar  pro- 
vision in  its  policy. 

Same — Waiver — Custom : 

A  waiver  of  a  by-law  by  a  mutual  benefit  society  may  be 
found  from  a  proved  course  of  conduct 

Same — Same — Same — Question  for  Jury: 

Although  the  by-laws  of  a  mutual  benefit  society  provided 
that  no  one  engaged  in  the  sale  of  liquors  would  be  insured  by 
it,  the  fact  remains  that  where  there  has  been  a  long-continued 
course  of  conduct  to  insure  persons  so  engaged,  of  which  one 
who  became  insured  knew,  the  society  could  not  retain  the  bene- 
fits of  the  transaction  and  at  the  same  time  escape  its  burdens. 
Whether  such  conduct  amounted  to  a  waiver  of  the  right  to 
treat  the  contract  as  void  under  the  by-law  was  for  the  Jury. 

[Judgment  for  non-suit  below.     Here  plaintiffs  exceptions  sus- 
tained.] 

Downs  V.  Knights  of  Columbus  (N.  H.  S.  C.) : 

80  AtlanUc  Reporter  (July  27,  1911)  227. 
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By-Laws — Change  of  Beneficiaries — ^Who  May  Question: 

The  original  beneficiaries  in  a  benefit  certificate  cannot  com- 
plain of  the  omission  of  the  society  to  exact  strict  compliance 
with  the  by-laws  relating  to  a  change  of  beneficiaries. 

Beneficiary — Personal  Trust — Change  of  Trustee: 

A  substituted  beneficiary,  having  been  directed  by  the  in- 
sured to  distribute  the  proceeds  of  the  certificate  to  certain  per- 
sons, takes  such  proceeds  in  trust  for  the  benefit  of  those  to 
whom  the  fund  is  to  be  distributed.  The  trust  so  created  is  per- 
sonal, and  could  not  be  conferred  on  another  or  assumed  by  the 
court. 

[Judgrment  in  accordance  with  opinion.] 

Ladies  of  Modern  Maccabees  v.  Daley  et  al.  (Mich.  S.  C.) : 
131  Northwestern  Reporter  (Jub  28,  1911)  1127. 

Action   on   Policy — Sufficiency  of  Complaint — Conditions   Prece- 
dent: 

A  complaint  upon  an  insurance  policy  or  benefit  certificate 
containing  conditions  must  contain  the  general  averment  that  all 
the  conditions  precedent  to  a  right  to  bring  the  action  have  been 
performed,  or  it  must  show  by  specific  averments  the  facts  con- 
stituting such  performance,  or  a  legal  excuse  for  non-perform- 
ance. A  complaint  which  contains  no  such  averments  is  insuffi- 
cient as  against  the  company  or  association  issuing  such  con- 
tract 

Same — Same — Same — Who  May  Question: 

The  beneficiary  in  the  original  certificate  filed  complaint 
against  the  society  and  insured's  widow,  who  wa^  named  bene- 
ficiary in  a  subsequent  certificate  issued  at  request  of  the  insured 
in  substitution  of  the  certificate  originally  issued.  The  society 
admitted  its  liability  to  some  one  and  paid  the  money  into  court 
The  widow  questioned  the  sufficiency  of  the  complaint,  contend- 
ing that  it  did  not  allege  performance  of  the  conditions  of  the 
certificate.  Held,  That  if  the  defendant  lodge  had  demurred  to 
this  complaint,  and  presented  this  objection,  a  different  question 
would  be  raised,  but  the  beneficiary  in  the  new  certificate  was 
in  no  position  to  raise  this  objection  to  the  complaint.  She  was 
not  a  party  to  the  contract  sued  on,  and  the  conditions  therein 
contained  were  not  imposed  for  her  benefit,  and  her  rights,  if 
any,  did  not  depend  to  any  extent  upon  their  performance. 

Beneficiary — Vested  Interest: 

A  person  who  is  a  mere  volunteer  beneficiary  named  in  the 
certificate  issued  by  a  mutual  benefit  society  upon  the  life  of  one 
of  its  members  acquires  no  vested  right  in  the  proceeds  of  such 
certificate  until  the  death  of  the  member  occurs.  Where,  how- 
ever, a  contract  exists  between  the  member  of  a  mutual  benefit 
society,  on  whose  life  a  benefit  certificate  has  been  issued,  and 
the  beneficiary  named  there,  whereby  it  has  been  agreed  that 
said  beneficiary  should  be  named  in  such  certificate  on  consid- 
eration that  he  would  pay  the  dues  and  assessments  on  such 
benefit  certificate,  or  that  he  would  render  unto  such  member 
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some  other  valuable  consideration  therefor,  and  where  such  con- 
tract has  been  fully  performed  and  such  consideration  rendered 
on  the  part  of  the  beneficiary,  the  courts  recognize  the  equities 
arising  in  favor  of  such  a  beneficiary  and  will  protect  them,  as 
against  a  person  who  has  been  substituted  as  a  beneficiary,  and 
who  has  no  superior  equities  in  his  favor. 

Same— Same: 

The  constitution  of  a  fraternal  insurance  order  authorized 
the  issuance  of  a  new  certificate  changing  the  beneficiary  on  the 
request  of  the  member.  Prior  to  the  issuance  of  a  certificate  to 
a  member,  his  daughter,  in  consideration  of  being  named  as  ben- 
eficiary, agreed  to  pay  all  assessments,  and  did  so.  The  mem- 
ber, subsequent  to  the  issuance  of  the  certificate,  and  two  days 
before  his  death,  obtained  a  new  certificate,  making  his  wife  the 
beneficiary.  Held,  That  the  contract  between  the  member  and 
his  daughter,  and  her  performance  of  the  obligations  imposed 
on  her  thereby,  prevented  the  member  from  substituting  a  new 
beneficiary  who  was  a  mere  volunteer,  so  that  the  daughter  on 
the  member's  death  was  entitled  to  recover  on  the  certificate  as 
against  the  claims  of  the  wife. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  new  bene- 
ficiary.] 

McKeon  v.  Ehringer  (Ind.  A.  C.) : 

96  Northeastern  Reporter  (Auarust  1,  1911)  604. 

Mutual  Benefit  Society — Proofs  of  Loss — Necessity: 

There  is  no  statutory  requirement  of  proofs  of  loss  as  a  con- 
dition precedent  to  the  maintenance  of  an  action  for  benefit  or 
indemnity  against  a  mutual  benefit  association. 

Same — Beneficiary — Change  of  Designation — Will: 

Under  Sec.  1789,  Code  of  Iowa,  providing  that  no  mutual 
benefit  society  shall  issue  a  certificate  of  insurance  to  any  per- 
son unless  the  beneficiary  named  in  the  certificate  is  the  hus- 
band, wife,  relative,  legal  representative,  heir,  creditor  or  lega- 
tee of  the  Insured -member,  where  the  laws  of  such  society  pro- 
vided no  mode  for  changing  a  beneficiary  named  in  the  certifi- 
cate where  the  original  beneficiary  had  died  before  insured's 
death,  it  was  competent  for  insured  to  designate  in  his  will  the 
person  whom  he  desired  to  have  the  proceeds,  and  such  a  desig- 
nation was  valid  as  changing  the  beneficiary  to  a  ''legatee." 

[Judgment   for  legatee  below.     Here   affirmed   against  heirs   of 

original  beneficiary.] 
Brinsmaid  et  al.  v.  Iowa  State  Traveling  Men's  Assn.  et  al. 
(Iowa  S.  C.) : 

132  Northwestern  Reporter  (August  4,  1911)  34. 

Mutual  Benefit  Society— Payment  of  Benefits— Remedy: 

If  the  undertaking  of  a  mutual  benefit  society  was  merely  to 
levy  an  assessment  on  its  members  and  pay  the  benefit  or  in- 
demnity stipulated  from  the  proceeds  derived  therefrom,  then 
the  remedy  was  in  equity. 
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Same — Same — Same: 

The  by-laws  of  the  society  required  all  members  to  pay  an- 
nual dues.  The  excess,  out  of  these  dues,  over  and  above  the 
operating  expenses,  was  to  be  set  aside  as  a  reserve  fund  to 
meet  obligations  if  the  regular  quarterly  assessments  were  insuf- 
ficient. The  complaint  alleged  that  the  defendant  had  on 
hand  sufficient  funds  to  meet  its  obligations.  Held,  That 
the  complaint  stated  a  cause  of  action  at  law. 

[Motion  of  defendant  to  transfer  to  equity  side  of  court  over* 

ruled  below.    Here  affirmed.] 
Frank  v.  Interstate  Business  Men's  Ace.  Assn.   (Iowa  S. 
C): 

132  Northwestern  Reporter  (August  4,  1911)  49. 

Certificate — Death  In  Consequence  of  Violation  of  Law— -Burden 
of  Proof — Question  for  Jury: 

The  certificate  provided  that:  "If  the  member  holding  this 
certificate  *  *  *  should  die  in  consequence  of  the  violation 
or  attempted  violation  of  the  laws  of  the  State  or  United  States 
•  *  •  this  certificate  shall  be  null  and  void  and  of  no  effect." 
The  society  resisted  payment  of  the  certificate  on  the  ground 
that  insured  was  the  aggressor  in  a  fight  in  which  he  met  his 
death.  Held,  That  the  burden  of  proof  was  on  the  society  to 
establish  this  defense.  Held,  further,  That  the  evidence  being 
conflicting  as  to  who  was  the  aggressor,  the  question  was  for  the 
Jury. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Sovereign  Camp  of  Woodmen  of  the  World  v.  Jackson 
(Tex.  C.  C.  A.) : 

138  Southwestern  Reporter  (August  9,  1911)   1137. 

Mutual  Benefit  Society — Contract — Constituent  Parts: 

The  constitution  and  laws  of  a  mutual  benefit  society  and 
the  policy  constituted  the  contract  between  the  member  and  the 
lodge  so  far  as  the  insurance  Is  concerned. 

Same — By-Laws — Forfeiture — Rule  of  Construction: 

A  provision  for  forfeiture  for  non-payment  of  assessments, 
being  for  the  benefit  of  the  society  is  to  be  strictly  construed, 
and  a  forfeiture  for  failure  to  pay  assessments  at  the  time  desig- 
nated by  the  constitution  and  rules  of  a  fraternal  insurance  so- 
ciety will  be  enforced  only  when  it  appears  that  such  is  the  plain 
intent  and  meaning  of  the  contract;  and,  if  there  are  repugnant 
conditions,  the  courts  will  enforce  such  as  are  in  favor  of  the 
insured,  and  will  prevent  a  forfeiture. 

Same--Same — Same — Notice : 

The  constitution  of  the  society  provided  that  every  member 
should  pay  quarterly  in  advance  certain  assessments  to  be  pre- 
scribed by  the  Grand  Lodge,  and  that  if  any  member  should  be- 
come delinquent  more  than  three  months  all  of  his  rights  should 
be  forfeited.     It  was  further  provided  that  at  the  last  regular 
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meeting  of  the  quarter  the  master  of  finance  should  read  from 
the  roster  the  names  of  all  delinquent  members  and  immediately 
notify  them,  if  possible,  through  the  persons  named  as  benefi- 
ciaries in  their  certificates  of  the  arrearages,  and  that  his  name 
will  be  dropped  from  the  roll  unless  arrears  are  paid  on  or  be- 
fore the  first  meeting  in  the  following  month.  Held,  That  in  or- 
der to  sustain  the  plea  that  the  insurance  had  been  forfeited,  it 
was  incumbent  on  the  society  to  show  that  notice  had  been 
given  as  required  by  the  constitution. 

Same — Same — Same — Same — Burden  of  Proof: 

Where  the  by-laws  of  a  mutual  benefit  society  expressly  pro- 
vide the  manner  of  giving  a  notice,  that  manner  must  be  fol- 
lowed, and  no  other  will  suffice  in  the  absence  of  a  custom  or 
contract,  binding  upon  the  member,  to  receive  notice  in  a  dif- 
ferent manner,  and  the  burden  is  on  the  society  to  show  that 
notice  was  given  in  the  manner  provided. 

Same — Same — Unrecorded  Acts — Validity: 

The  constitution  of  a  subordinate  lodge  provided  that  all 
powers  not  reserved  to  a  superior  lodge  were  given  to  it,  such 
as  creating  its  own  by-laws,  etc.,  and  that  every  member  should 
pay  such  benefits  and  dues  as  were  stipulated  by  the  by-laws; 
and  at  the  organization  of  the  lodge  an  oral  motion  was  made 
and  adopted  fixing  the  amount  of  monthly  dues,  but  this  action 
was  never  recorded  in  the  minutes  or  carried  into  the  by-laws. 
Held,  That  the  subordinate  lodge  could  not  require  its  members 
to  pay  any  sums  as  monthly  dues  unless  the  amount  should  be 
stipulated  in  and  fixed  by  the  .by-laws,  and  that  the  unrecorded 
proceeding  fixing  the  monthly  dues  could  not  be  regarded  as  a 
by-law. 

[Judgment    for   defendant    below.      Here    reversed    against   de- 
fendant] 
Haywood  v.  Grand  Lodge  of  Texas  K.  P.  (Tex.  C.  C.  A.) : 
138  Southwestern  Reporter  (August  9,  1911)   1194. 


By-Laws — Beneficiary: 

A  brother-in-law  of  a  member  is  not  eligible  as  a  beneficiary 
where  the  constitution  and  by-laws  of  the  society  limit  bene- 
ficiaries to  the  member's  wife,  children,  affianced  wife,  blood 
relation,  or  dependents. 

Same — Same — Designation  of  Ineligible  Person — Distribution: 

Where  insured  designated  as  beneficiary  a  person  not  en- 
titled to  be  named,  under  the  by-laws  of  the  association,  the  fund 
passed  to  his  heirs-at-law. 

Same — Same — Same — Who  May  Raise  Question: 

The  right  to  question  the  eligibility  of  a  beneficiary  does 
not  rest  with  the  society  alone,  but  such  question  may  be  urged 
by  the  member's  heirs. 

[Judgrment  in  accordance  with  opinion.] 
Sanders  v.  Grand  Lodge  A.  O.  U.  W.  of  111.  (111.  A.  C.) : 
153  111.  App.  7. 
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By-Laws — Rule   of  Construction — Sense   in   Which    Language    is 

Used: 

One  of  the  by-laws  of  a  mutual  benefit  society  provided  that: 
"The  society  pays  no  subsidy  when  the  certificate  of  the  ac- 
knowledged doctor  is  not  produced."  Another  by-law  provided 
that:  "The  society  will  pay  the  subsidy  for  one  year  if  the 
member  is  unable  to  work;  after  a  year  he  has  a  right  to  one- 
half  of  the  subsidy  if  he  pays  the  monthly  tax,  this  always  hav- 
ing a  medical  certificate."  Held,  That  these  by-laws  were  open 
to  the  construction  that  one  medical  certificate  was  sufficient  to 
require  the  payment  of  benefits  for  an  indefinite  period  there- 
after, and  come  within  the  rule  that  while  the  construction  of  a 
written  instrument  is  a  question  of  law  for  the  court,  yet  where 
its  interpretation  depends  upon  the  sense  in  which  the  language 
is  used,  or  depends  upon  facts  aliunde  in  connection  with  the 
written  language  to  ascertain  the  intention  of  the  parties,  the 
question  becomes  a  mixed  one  of  law  and  fact. 

Same — Same — Forfeitures : 

Conditions  in  a  contract  of  insurance  for  the  benefit  of  in- 
surer may  be  waived  by  it,  and,  as  forfeitures  are  not  favored, 
the  courts  will  be  prompt  to  seize  hold  of  circumstances  indi- 
cating an  election  to  waive  a  forfeiture. 

Same — Proofs  of  Claim — Waiver — Useless  Acts: 

Where  the  member  had  been  illegally  expelled,  it  was  not 
necessary  for  him  to  file  a  medical  certificate  showing  disability 
after  such  attempted  expulsion  as  such  act  would  have  been  a 
useless  ceremony. 

[Motion  of  defendant  for  new  trial  denied.] 
Montano  v.  Missanellese  Society  of  Mut  Aid  (N.  Y.  S.  C, 
Tr.  Term) : 

130  New  York  Supplement  (August  14,  1911)  455. 

Action  on  Policy — Instruction — Measure  of  Recovery: 

In  an  action  on  a  fraternal  benefit  certificate  stipulating  that 
if  the  member,  after  three  years  and  within  five  years  from  the 
date  of  the  certificate,  should  commit  suicide,  the  beneficiary 
could  recover  only  one-fifth  of  the  amount  of  the  certificate.  The 
evidence  showing  that  the  member  died  within  that  period,  the 
jury  were  instructed  that  if  insured  committed  suicide  the  bene- 
ficiary could  recover  only  one-fifth  of  the  certificate,  while  if  he 
did  not  commit  suicide,  the  jury  should  return  a  verdict  for  the 
full  amount,  with  interest  Held,  That  the  instruction  was  not 
prejudicial  as  invading  the  province  of  the  jury  by  fixing  the 
recovery. 

Same — Same — Proof  of  Loss — Cause  of  Death: 

The  beneficiary  explained  her  statement  in  the  proof  of  loss 
that  the  member  committed  suicide,  and  stated  that  she  could  not 
remember  her  testimony  before  the  coroner's  inquest  over  the 
body  of  the  member.  Held,  That  an  instruction  that  if  the  bene- 
ficiary had  no  personal  knowledge  of  the  manner  of  the  member's 
death,  the  recital  in  the  proof  of  loss  could  be  considered  as  a 
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circumstance  merely  in  connection  with  all  the  other  evidence 
in  determining  whether  the  member  committed  suicide,  was  not 
objectionable  as  a  comment  on  the  evidence  or  an  incorrect  de- 
claration of  law. 

Same — Measure  of  Recovery — Interest: 

Under  a  provision  of  the  statute  allowing  six  per  cent  inter- 
est on  all  money  demands,  it  was  not  error  id  allow  interest  as 
demanded '  by  the  petition  in  an  action  on  a  fraternal  benefit 
certificate,  from  the  institution  of  the  action  to  the  date  of 
verdict 

Same — Same — Same — I  nstructlon : 

Where,  in  an  action  on  a  fraternal  benefit  certificate,  the 
plaintiff  demanded  interest,  it  was  not  erroneous  to  instruct  the 
jury  that  they  "should,"  instead  of  "might,"  allow  interest  if 
they  found  for  plaintiff. 

[Judgment   for  plaintiff  below.     Here  affirmed  against  society.] 
Bamberge  v.  Supreme  Tribe  of  Ben-Hur  (St  Louis  C.  A.) : 
139  Southwestern  Reporter  (August  16,  1911)  236. 


Foreign  Company — Plan   of  Business — Statutes: 

Sec.  7109  Mo.  Rev.  St,  1909,  limits  corporations  doing  an 
insurance  business  on  the  fraternal  beneficiary  plan  to  the  issu- 
ance of  policies  providing  for  the  payment  of  benefits  "to  the 
families,  heirs,  blood  relatives,  affianced  husband  or  affianced 
wife,  of,  or  to  persons  dependent  upon,  the  member."  The  de- 
fendant, a  foreign  corporation,  issued  policies  payable  to,  among 
others,  "legal  representatives  related  to  the  member."  It  had 
authority  under  the  law  of  the  state  in  which  It  was  incorporated 
to  issue  benefit  certificates  to  the  "husband,  wife,  relative,  legal 
representative,  heir  or  legatee  of  such  member."  Held,  That  the 
defendant  was  not  entitled  to  exemption  from  the  operation  of 
the  general  insurance  laws,  but  was  subject  to  Sec.  6945  Mo.  Rev. 
St,  1909,  forbidding  life  insurance  companies  from  setting  up 
suicide  in  avoidance  of  its  policy. 

Same — Same — Same— Certificate  of  Authority: 

The  liability  of  a  foreign  corporation  authorized  to  issue 
benefit  certificates,  which  issues  in  a  state  a  certificate  payable 
to  a  person  not  within  Rev.  St  Mo.,  Sec.  7109,  is  unaffected  by 
the  fact  that  it  has  received  the  statutory  certificate  of  authority 
to  do  business  in  the  State  as  a  fraternal  beneficiary  association. 

Policy — Construction — "Legal  Representatives": 

The  policy  was  payable  to  insured  "legal  representatives, 

related  to  the  member  as  "     In  the  application  insured 

had  requested  that  payment  be  made  to  his  "legal  representa- 
tives." Held,  That  the  words  "legal  representatives"  must  be 
construed  to  mean  "executors  or  administrators"  In  the  absence 
of  anything  showing  a  different  intent  The  omission  to  strike 
out  from  the  certificate  the  words  "related  to  the  Insured  as 
"  can  hardly  be  considered  an  expression  of  an  intention 
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that  the  "legal  representatives"  should  be  related  to  the  insured 
in  some  one  of  the  classes  authorized  by  statute. 

[Judgment   for   plaintiff   below.     Here   affirmed   against   society 
and  certified  to  the  Supreme  Court.] 

Ordelheide    v.    Modem    Brotherhood    of    America     (St 
Louis  G.  A.): 

139  Southwestern  Reporter  (August  16,  1911)   269. 

Policy — Rulo  of  Construction: 

It  is  the  cardinal  duty  of  a  court  to  enforce  a  contract  of 
insurance  along  the  line  of  its  true  intendment,  considering  its 
object,  subject-matter.  Restrictive  terms  in  the  contract  are 
construed  most  strongly  against  the  company.  Provisions  for 
forfeiture  are  not  favored,  and  will  be  given  effect  only  when 
such  is  the  plain  import  of  the  contract  Ambiguities  are  re- 
solved in  favor  of  the  insured,  and  when  the  contract  is  open  to 
two  constructions,  one  fivorable  to  the  insured  and  one  not,  if 
the  insured  has  acted  on  the  favorable  construction,  courts  will 
take  his  view  of  the  contract,  being  always  mindful  that  the 
principal  obligation  (the  very  life  and  soul)  of  a  policy  is  to  pay 
the  policy  face  when  the  contingency  or  event  happens  upon 
which  payment  is  predicated. 

Same — Same--Scope  of  Operation: 

The  rule  that  insurance  contracts  are  construed  strictly  In 
favor  of  the  insured  applies  to  fraternal  benefit  companies. 

Same— Construction — Prohibited  Occupation : 

The  application  was  expressly  made  a  part  of  the  contract 
The  third  written  question  contained  in  the  application  read: 
"Do  you  understand  and  agree  that  this  order  does  not  indem- 
nify against  death  from  suicide  or  death  resulting  from  occupa- 
tions prohibited  to  its  members  by  its  by-laws?"  To  this  ques- 
tion insured  made  an  affirmative  answer.  The  by-laws  stipu- 
lated a  forfeiture  of  the  insurance  if  insured  should  engage  in 
certain  occupations,  one  of  which  was  that  of  saloon  bartender. 
At  the  time  of  insured's  death  he  was  engaged  in  the  occupation 
of  a  saloon  bartender;  his  death,  however,  did  not  result  from 
such  occupation.  Heldy  That,  giving  consideration  to  all  of  the 
conditions  of  the  contract,  and  construing  such  contract  most 
favorably  to  the  insured,  it  follows  that  the  agreement  of  the 
insured  that  indemnity  was  not  to  be  paid  for  death  resulting 
from  engaging  in  the  prohibited  occupations,  was  in  effect  also 
an  agreement  on  the  part  of  the  company  that  indemnity  would 
not  be  forfeited  for  engaging  in  such  prohibited  occupation  un- 
less death  resulted  from  such  occupation. 

Application — M  isrepresentations — Statute — Construction : 

Section  7890,  Mo.  Rev.  St  1899,  provides:  "No  misrepre- 
sentation made  in  obtaining  or  securing  a  policy  of  insurance  on 
the  life  or  lives  of  any  person  or  persons,  citizens  of  this  State, 
shall  be  deemed  material  or  render  the  policy  void,  unless  the 
matter  misrepresented  shall  have  actually  contributed  to  the 
contingency  or  event  on  which  the  policy  is  to  become  due  and 
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payable.  Held,  That  this  section  had  no  application  to  prom- 
ises referring  to  the  future  and  to  be  kept  or  broken  after  the 
policy  took  effect 

[Judsrment  for  society  below.     Here-  reversed  agralnst  society.] 
Mathews  v.  Modem  Woodmen  of  America  (Mo.  S.  C.) : 
139  Southwestern  Reporter  (August  16,  1911)  161. 

Action  on  Policy — Allegation  of  Death — Evidence: 

In  an  action  on  a  policy  the  complaint  alleged  the  death  of 
the  insured  on  a  certain  day.  At  the  trial  objection  was  made 
to  the  introduction  of  evidence  concerning  the  disappearance  of 
the  insured  on  the  ground  that  the  time  of  insured's  death  be- 
came an  issuable  fact  Held,  That  the  allegation  that  insured 
died  on  a  certain  day  did  not  render  inadmissible  evidence  that 
he  had  disappeared  to  support  the  presumption  of  death  arising 
from  absence,  as  the  time  of  his  death  was  not  made  issuable 
merely  by  pleading  it  It  was  unnecessary  to  allege  it  in  order 
to  state  plaintiff's  cause  of  action,  and  striking  it  out  would 
leave  a  good  statement.  It  concerned  only  the  special  defense 
that  the  suit  was  not  commenced  within  the  period  prescribed 
by  the  contract,  and  was  matter  coming  more  properly  from  the 
defendant     It  may  be  treated  as  surplusage. 

Disappearance — Presumption  of  Death — Sufficiency  of  Evidence: 
Insured  was  a  cigarmaker,  was  41  years  of  age,  and  had 
been  married,  at  the  time  of  his  disappearance,  about  five  years. 
His  married  life  was  pleasant;  he  was  a  kind  husband  and 
seemed  devoted  to  his  home,  though  he  was  not  of  a  jolly  dis- 
position, and  being  better  educated  than  his  wife,  sometimes 
corrected  her.  His  place  of  employment  during  all  the  time  of 
the  marriage  until  he  disappeared  was  a  cigar  factory  in  East 
St.  Louis.  For  some  two  years  before  his  disappearance  he  had 
been  in  bad  health,  and  on  that  account  for  two  years  had 
usually,  though  not  always,  slept  in  a  room  in  East  St  Louis 
which  he  shared  with  three  men,  paying  as  his  share  $1  per 
week.  He  had  an  antipathy  toward  East  St  Louis  as  a  place 
of  residence;  hence  did  not  take  his  wife  there  to  reside.  He 
usually  came  to  his  home  in  St  Louis  and  spent  Saturday  and 
Sunday  with  his  wife.  Upon  insured's  failure  to  return  home 
his  wife  wrote  inquiring  letters  to  friends  In  other  towns  where 
he  or  she  had  visited.  She  visited  the  morgue;  reported  the 
disappearance  to  the  police,  and  asked  them  to  search  for  him. 
She  advertised  his  disappearance  in  a  St  Louis  newspaper.  She 
notified  the  officials  of  defendant's  lodge  to  which  insured  be- 
longed, and  the  matter  was  taken  up  In  open  meeting  and  all 
the  members  were  urged  to  aid  in  the  search,  and  did  join 
therein.  Her  relatives  and  his  friends  joined  in  making  inquir- 
ies with  a  view  of  finding  insured.  All  this  was  of  no  avail.  In- 
sured has  never  been  seen  or  heard  of  or  his  disappearance  or 
absence  accounted  for  or  explained.  Held,  That  the  evidence 
was  sufficient  to  meet  the  requirements  of  the  rule  that  unex- 
plained absence  for  seven  years  without  tidings  to  those  likely 
to  have  heard,  and  without  apparent  motive  for  such  absence. 
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and  unavailing  search,  a  presumption  of  life  ceases^  Held,  fur* 
ther.  That  the  evidence  showed  that  a  sufficient  search  had  been 
made  for  insured  to  support  the  presumption  of  death. 

Action  on  Policy — Limitation  of  Action — Pleading: 

Proof  of  waiver  of  the  policy  limitation  of  action  is  permis- 
sible without  having  specially  pleaded  such  waiver,  such  proof 
being  permissible  under  the  allegation  of  full  performance  of  the 
conditions  precedent  to  the  action. 

8ame--Same — Same : 

The  policy  required  that  any  action  thereon  should  be 
brought  within  twelve  months  after  insured's  death.  Plaintiff  made 
claim  on  a  policy  issued  to  her  husband  on  the  theory  that  her 
husband  was  dead,  he  having  been  absent  and  unheard  of  for 
seven  years.  The  defendant  by  its  general  attorney,  knowing 
that  plaintiff's  time  for  bringing  suit  was  passing,  insisted  upon 
more  and  more  information,  and  postponed  final  decision  from 
time  to  time  up  to  and  beyond  the  expiration  of  the  year,  and . 
then  placed  its  refusal  upon  the  ground  that  it  was  not  satisfied 
that  insured  was  dead.  Its  letters  would  indicate  to  a  reason- 
able mind  a  desire  that  plaintiff  wait  and  postpone  bringing  suit 
until  it  might  complete  its  investigation,  and  an  intention  to  pay 
if  such  investigation  proved  satisfactory,  regardless  of 
whether  such  result  occurred  after  the  year  had  ex- 
pired. Held,  That  such  conduct  was  inconsistent  with  an  inten- 
tion to  plead  the  delay  so  brought  about  in  bar  of  the  action, 
and  is  sufficient  to  justify  the  finding  of  a  waiver. 

Same — Measure  of  Recovery — Burden  of  Proof: 

The  obligation  of  company  insuring  lives  becomes  absolute 
upon  the  occurrence  of  the  death  of  the  insured,  and  the  burden 
of  proof  falls  upon  such  company  to  plead  and  prove  the  exist- 
ence of  conditions  which  would  delay  or  diminish  the  recovery 
by  the  beneficiary  and  in  the  absence  of  such  proof  it  will  be 
presumed  that  the  beneficiary  is  entitled  to  the  face  of  the  pol- 
icy at  the  time  of  insured's  death. 

Same — Same — Interest: 

The  obligation  of  a  company  insuring  lives  becomes  abso- 
lute upon  the  occurrence  of  the  death  of  the  insured,  and  the 
beneficiary  is  entitled  to  interest  from  that  time,  and,  where 
proof  of  death  depends  upon  the  presumption  arising  from  seven 
years'  absence,  such  interest  is  calculated  from  the  time  the  pre- 
sumption arises. 

[Judgment   for  plaintiff  below.     Here  affirmed  against  society.] 
Martin  v.  Modem  Woodmen  of  America  (St.  Louis  C.  A.) : 
139  Southwestern  Reporter  (August  16,  1911)  231. 

Beneficiary — Change  of  Designation — Validity: 

A  member  of  a  beneficial  society  in  good  standing  who  di- 
rects the  payment  of  his  death  benefits  to  his  wife  and  mother, 
may  subsequently  change  the  payment  to  his  wife  and  children 
where  it  appears  that  no  rule  exists  regarding  the  method  of 
making  such  change,  and  that  in  so  doing  he  followed  the  cus- 
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torn  of  the  society,  and  from  the  by-laws  it  appears  that  pay- 
ment shall  be  made  in  accordance  with  the  "final  direction"  of 
the  assured. 

[Judgment  for  plalntifC] 

Kadlecik,  Guardian,  v.  The  Slovak  Evangelical  Union  of 
America  (Allegheny  Co.,  Pa.,  C.  P.): 

59  Pittsburg  Legal  Journal   (August  19,  1911)    491. 

Mutual  Benefit  Society — Knowledge  of  Officers  of  Local  Lodge — 

Notice: 

Knowledge  of  officers  of  subordinate  lodge  of  physical  con- 
dition of  an  applicant  is  notice  to  the  supreme  lodge. 

Application — Warranty — Construction: 

The  statement,  "I  hereby  warrant  the  truth  of  all  answers 

given  in  the  above  questions,"  is  not  a  warranty  of  the  truth  of 

such  answers  when  construed  in  connection  with  the  statement 

that  the  answers  are  "true  to  the  best  of  my  knowledge  and 

.  belief." 

Same — Same — Same : 

If  it  is  doubtful  whether  statements  in  an  application  are  to 
be  taken  as  representations  or  warranties,  they  will  be  deemed 
representations,  since  warranties  are  not  favored. 

Same — Breach  of  Warranty — Estoppel: 

The  retention  of  money  paid  as  assessments  and  the  fail- 
ure to  cancel  the  policy  after  knowledge  of  the  physical  condi- 
tion of  the  insured,  estops  the  society  to  rely  upon  the  defense 
of  breach  of  warranty. 

[Judgment  for  plaintiff.] 

Kidder  v.  Supreme  Assembly  of  American  Stars  of  Equity 
(III.  App.) : 

154    111.   App. 

Benefit  Certificate — Measure  of  Recovery — Validity: 

\  provision  in  an  insurance  contract  authorizing  the  in- 
surer, if  the  insured  die  before  having  lived  out  the  expectancy 
of  life,  to  deduct  from  the  sum  payable  to  the  beneficiary  an 
amount  equal  to  twelve  assessments  per  year  for  the  unexpired 
period  of  expectancy,  whether  reasonable  or  unreasonable,  will 
be  enforced  by  the  courts. 

Same— "Warranties": 

The  mere  fact  that  the  words  "warranties**  and  "warrant" 
occur  in  the  printed  portion  of  a  benefit  certificate  and  of  the 
application  does  not  necessarily  render  the  statements  made 
by  the  insured  in  the  application  warranties. 

Same — Measure  of  Recovery — Burden  of  Proof: 

If  the  contract  between  the  member  and  the  society  pro- 
vided for  certain  deductions  to  be  made  in  the  event  of  such 
member's  not  living  out  her  expectancy  of  life,  and  if  the 
amount  of  such  deduction  can  be  arrived  at  by  mere  computa- 
tion, and  the  proof  is  equally  in  the  possession  of  each  of  the 
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parties  to  the  litigation,  the  obligation  is  upon  the  plaintiff  to 
supply  such  proof  in  order  to  show  how  much  he  is  entitled  to 
recover  under  the  certificate  in  suit. 

[Judgment  for  society.] 

Bemer  v.  Brotherhood  of  American  Yoemen  (111.  App.) : 

154    111.   App.   27. 

Certificate — Agreement    to    Comply    with     By-Laws — Scope    of 

Operation: 

An  agreement  of  an  insured  to  comply  with  the  laws  of  the 
society  has  reference  to  existing  laws  only.  If  there  is  no  ex- 
press provision  that  he  shall  be  bound  by  laws  to  be  enacted  in 
the  future,  then  such  laws  so  enacted  in  the  future  do  not  bind 
him. 

By-Laws — Prior  Enactment — Presumption : 

There  is  no  presumption  that  by-laws  of  a  beneficial  asso- 
ciation, which  in  an  action  on  a  benefit  certificate  appear,  by 
the  association's  evidence,  to  have  been  enacted  years  after  the 
issuance  of  the  certificate,  were  in  force  when  the  certificate 
was  Issued,  so  as  to  be  binding  on  the  member. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 
Masonic  Benefit  Assn.  v.  Hosklns  (Miss.  S.  C.) : 

56    Southern   Reporter  (August  26,  1911)  169; 

40  Insurance  Law  Journal  (September,  1911)   1671. 

By-Laws — Increase   of  Assessments^ — impairment   of  Contract — 

Legislative  Acts — Constitutionality: 

The  defendant  is  a  Canadian  corporation.  It  contends  that 
it,  being  a  foreign  corporation,  carries  its  charter  wherever  it 
goes,  and  that  the  person  dealing  with  it  is  subject  to  all  varia- 
tions and  changes  which  may  be  made  in  its  charter  by  legis- 
lative enactment  at  the  place  where  created;  and  that  the  Do- 
minion of  Canada,  having  no  constitutional  restrictions  upon  the 
power  of  legislation,  is  free,  theoretically,  to  repudiate  by  legis- 
lative enactment,  and  to  any  extent  or  degree,  any  and  all  con- 
tracts of  the  corporation  with  its  members;  and  that,  in  fact,  as 
a  condition  of  the  existence  of  this  corporation  imder  and  by 
virtue  of  legislative  enactment,  the  corporation,  defendant,  was 
compelled  to  raise  its  rates  of  which  plaintiff  complains  as  a  vio- 
lation of  his  contract  with  it  Held,  That  the  right  of  the  Do- 
minion of  Canada  to  repudiate  contract  obligations  by  legisla- 
tive enactment  is  subversive  of  our  constitution  and  antagonistic 
to  the  fundamental  law  of  the  land  expressed  in  our  charters, 
state  and  national,  and  will  not  be  recognized  by  our  courts. 
[Judgment  for  plaintiff.] 

Simmerlink  v.  Supreme  Court  I.  O.  F.   (N.  Y.  S.  C,  Tr. 
Term) : 

130  New  York  Supplement   (August  28,   1911)   803. 

Annotation— Power  of  Legislature  to  Forbid  Defense  of  Suicide 

in  Life  insurance: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Head  Camp  Pacific  Jurisdiction  Woodmen  of  the  World  et  al. 
V.  Sloss,  heretofore  reported  in  24  Insurance  Digest 

31  Lawyers'  Reports  Annotated   (N.  S.)  831. 
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By-Laws — Beneficiary — ''Dependents'': 

The  society  was  incorporated  under  the  laws  of  Pennsyl- 
vania (Acts  1874)  for  the  purpose  of  helping  people  of  the  Sla- 
vonic race.  Its  by-laws  provided  that  a  member  might  designate 
as  his  beneficiary,  only  relatives  or  dependents.  Insured  desig- 
nated as  beneficiary  his  boarding-house  mistress,  who  supported, 
cared  for  and  maintained  him,  and  who  paid  the  assessments 
on  insured's  certificate.  Held,  That  the  boarding-house  mistress 
was  not  a  "dependent"  within  the  meaning  of  the  by-laws,  being 
more  of  a  creditor  than  a  dependent,  and  was  not  entitled  to 
the  fund.  « 

[Judgment  for  society.] 

Federkiewicz    v.    National    Slavonic    Society    (Allegheny 
Co.,  Pa.,  C.  P.): 

69  Pittsburg  Legal  Journal   (September  9,  1911)    511. 

Policy — Inconteetable  Clause — Rule  of  Construction: 

An  incontestable  clause  which  is  made  a  part  of  a  benefit 
certificate  should  be  liberally  construed  in  favor  of  the  bene- 
ficiaries of  the  insured. 

Same— Same — Effect  of  Issuance  of  New  Policy  to  New  Bene- 
ficiary: 

If  a  certificate  is  issued,  which  after  two  years  is  incontest- 
able, a  change  of  beneficiaries,  followed  by  the  issuance  of  a  new 
certificate,  does  not  start  afresh  the  running  of  the  limitation 
period. 

Same — Same — Suicide: 

A  provision  in  a  certificate  of  a  fraternal  beneficiary  society 
that:  "When  certificates  of  membership  shall  be  in  force  for 
two  years  they  shall  be  incontestable  for  any  cause,  except  for 
violation  of  the  constitution  and  laws  of  this  order,  or  a  failure 
to  pay  the  assessments  for  the  benefit  and  general  fund  as  pro- 
vided by  the  law" — excludes  the  suicide  of  the  insured  as  a 
defense  to  an  action  on  such  certificate. 
[Judgment  for  plaintiff.] 

Semour  v.  Mutual  Protective  League  (111.  App.) : 
155  111.  App.  21. 

Mutual  Benefit  Society — Service  of  Process — Statute: 

Service  of  process  may  be  made  upon  mutual  benefit  socie- 
ties in  the  manner  stipulated  in  paragraph  5  of  the  Practice  Act 
(Kurd's  Rev.  St.  111.  1909,  Ch.  110,  Sec.  8),  which  provides  for 
service  of  process  upon  incorporated  companies. 
[Judgment  for  plaintiff.] 

Mitchell  V.  Supreme  Lodge  M.  A.  F.  O.  (111.  App.) : 
155  HL  App.  183. 

Mutual  Benefit  Society — Contract — Beneficiary: 

A  certificate  of  insurance,  issued  by  a  fraternal  benefit  asso- 
ciation, is  a  contract  which  measures  the  rights  of  the  parties; 
and  the  beneficiaries  named  therein  take  under  the  contract  and 
not  by  Inheritance. 
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Same — Same— Same— "Parent" : 

The  constitution  of  the  society  stipulated  that  if  the  in- 
sured had  no  wife  or  children,  the  proceeds  of  his  certificate 
would  be  paid  to  his  ''parents;"  and  if  he  had  no  parents,  then 
to  his  aunts  and  uncles.  Insured's  mother  and  father  were 
related  as  neice  and  uncle  of  the  half-blood.  Such  a  marriage 
was  absolutely  void  in  the  State  of  Wisconsin,  where  it  was 
solemnized.  In  Minnesota,  where  insured  was  bom,  the  issue 
of  such  a  marriage  was  legitimate.  At  the  time  of  insured's 
death,  his  mother  was  dead,  and  his  father  claimed  the  pro- 
ceeds of  the  insurance.  Insured's  uncles  and  aunts  also  claimed 
the  proceeds  on  the  ground  that  the  father,  in  view  of  the  fact 
that  the  marriage  was  void,  was  not  insured's  "parent,"  and  was 
therefore  not  entitled  to  take  as  beneficiary.  The  lower  court 
went  upon  the  theory  that,  if  the  son  could  not  transmit  to  the 
father  under  the  technical  laws  of  inheritance,  then  the  father 
was  not  his  parent  and  could  not  be  a  beneficiary.  Held,  That 
this  was  not  a  proper  test  The  proper  construction  of  the  con- 
tract, and  not  the  law  of  inheritance,  should  fix  the  rights  of 
the  parties.  "Parent"  is  a  common  word,  and  under  such  a  con- 
tract means  the  father  or  mother. 

Same — By-Laws — Rule  of  Construction: 

The  laws  of  a  fraternal  benefit  society  should  be  construed 
liberally  according  to  the  ordinary  and  common  use  of  the 
words. 

Same — Beneficiary — Eligibility: 

The  eligibility  of  beneficiaries  named  in  a  fraternal  benefit 
certificate  is  determined  by  the  laws  of  the  State  where  the 
society  was  organized. 

Same — Local  Camp — Agency: 

The  local  camp  of  a  fraternal  benefit  society  is  the  agent 
of  the  head  camp. 

[Judgment  for  inarured's  uncles  below.     Here  reversed  In  favor 
of  father.] 

Mund  V.  Rehaume  et  al.  (Col.  S.  C.) : 

117  Pacific  Reporter  (September  4,  1911)   159. 

Action  to  Recover  Premiums — Repudiation — Sufficiency  of  Com- 
plaint: 

Plaintiff  was  originally  insured  by  the  Modern  Puritans, 
which  reinsured  in  the  American  Guild,  which  association  re- 
insured Its  risks  in  the  defendant.  Mystic  Circle.  At  the  time 
plaintift  joined  the  Modem  Puritans  he  was  engaged  in  the 
liquor  business,  and  so  stated  in  his  application.  Because  of 
this  occupation  defendant  sought  to  charge  plaintiff  seventy-five 
cents  per  $1,000  per  month  extra,  to  which  extra  charge  plaintiff 
made  objection.  Defendant  then  wrote  plaintiff  as  follows: 
'The  constitution  and  laws  of  the  Modem  Puritans  provide  that 
no  person  shall  be  admitted  to  nor  hold  membership  in  the 
Modem  Puritans  who  Is  engaged  as  'principal,  agent,  or  em- 
ploye in  the  sale  of  spirituous  or  malt  liquors  as  a  beverage.' 
We  do  not  know  how  or  why  the  Modem  Puritans  accepted 
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your  application  for  membership,  unless  they  placed  an  inter- 
pretation upon  the  laws  of  their  order  to  mean  a  person  engaged 
in  the  wholesale  liquor  business  was  not  selling  liquor  as  a 
beverage.  Be  that  as  it  may,  when  you  became  a  member  of 
the  American  Guild,  by  reason  of  that  organization  having  re- 
insured the  business  of  the  Modem  Puritans,  you  became  sub- 
ject to  their  constitution  and  laws,  and  their  constitution  and 
laws  provide  that  a  person  who  is  engaged  in  the  manufacture,, 
sale  or  delivery  of  intoxicating  liquors,  either  as  principal,  agent 
or  servant,  shall  be  classed  as  hazardous  and  pay  a  rate  of  sev- 
enty-five cents  per  $1,000  per  month  extra;  and  we  took  the 
business  over  subject  to  these  restrictions.  It  appears  from  a 
letter,  written  by  Mr.  Floyd  Thomas,  under  date  of  March  10, 
that  you  are  in  the  soft-drink  business;  and,  not  handling 
liquors,  would  not  be  subject  to  this  extra  rate.  We  are  willing 
to  let  the  past  go;  but,  if  in  the  future  you  engage  in  the  liquor 
business,  you  would  become  subject  to  the  requirements  of  the 
constitution  and  laws;  and  the  most  favorable  classification 
that  could  be  given  you  would  be  the  class! ficiation  of  the  Ameri- 
can Guild,  which  provides  for  an  extra  premium  rate."  To  this 
plaintift  made  the  following  reply:  "In  reply,  I  will  say  that, 
if  it  be  true,  as  you  state  in  your  letter,  that  the  Puritans  do 
not  insure  persons  engaged  in  the  sale  of  liquors,  then  I  have 
no  insurance;  but  they  received  my  money  and  receipted  for  it 
from  time  to  time,  as  the  Guild  did,  and  yourselves.  Now,  there 
is  only  one  thing  I  can  do,  and  that  is  ask  for  the  money  back 
that  I  have  paid,  with  legal  interest."  Upon  the  refusal  of  the 
defendant  to  repay  the  premiums,  plaintiff  sued  to  recover 
them,  alleging  the  facts  heretofore  set  out.  Held,  That  the  let- 
ter of  defendant  to  plaintiff  did  not  amount  to  a  repudiation, 
and  plaintiff  was  not  entitled  to  recover. 

[Judgment    dismissing-    complaint    below.      Here    affirmed    in 
favor  of  defendant.] 

Payne    v.    Supreme    Ruling    of    Fraternal    Mystic    Circle 
(Ga.  S.  C): 

71   Southeastern  Reporter    (September  20,  1911)  1113. 

Beneficiary — ^Vested  Interest: 

The  beneficiary  named  in  a  certificate  of  a  fraternal  bene- 
ficiary association  had  no  vested  interest  during  the  life  of  the 
member;  but  in  the  death  of  such  member  the  person,  who, 
under  the  terms  of  the  contract  with  the  association,  is  then 
entitled  to  receive  the  benefits  provided  for  in  the  certificate 
does  acquire  a  vested  interest  therein. 

Same — Change  of  Designation — Contractual  Limitations: 

A  fraternal  beneficiary  society  has  a  perfect  right  in  enter- 
ing into  a  contract  with  its  members  to  stipulate  the  methods 
and  conditions  by  and  under  which  a  substitution  of  beneficiary 
could  be  effected;  and,  unless  such  methods  and  conditions  are 
adopted  and  complied  with,  no  substitution  takes  place. 

Same — Same — Same : 

The  rule  that  the  parties  must  comply  with  the  rules  of  the 
society  to  effect  a  change  of  beneficiary  is  subject  to  three  ex- 
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ceptions;  namely:  (1)  Where  the  society  has  waived  com- 
pliance or  estopped  itself  to  assert  non-compliance.  (2)  Where 
it  is  beyond  the  power  of  the  member  to  comply  literally  with 
the  regulations.  (3)  If  the  insured  has  pursued  the  course 
pointed  out  in  the  by-laws  and  has  done  all  in  his  power  to 
change  the  beneficiary;  but,  before  the  new  certificate  actually 
issues,  he  dies,  ♦  ♦  ♦  a  court  of  equity  will  act  as  if  the 
new  certificate  had  been  issued. 

Same— Same — Surrender  of  Policy — Estoppel: 

Prior  to  his  death  insured  desired  to  change*  the  beneficiary 
named  in  his  certificate  from  his  wife  to  his  mother.  On  de- 
manding the  certificate  from  his  wife,  she  refused  to  surrender 
it,  and  asserted  an  intention  to  retain  it;  whereupon  decedent 
complied  with  all  the  rules  of  the  society  with  reference  to 
change  of  beneficiary,  except  that  he  was  unable  to  surrender 
the  old  certificate.  Held,  That  the  wife  was  estopped  to  say 
that  the  change  was  ineffectual  because  the  certificate  had  not 
been  surrendered.  ^ 

[Judgment  for  new  beneficiary  below.     Here  afilrmed  against 
original  beneficiary.] 

Holden  v.  Modem  Brotherhood  of  America  (Iowa  S.  C): 

132  Northweatern  Reporter  (September  22, 1911)  329. 

By-Law— Validity^Notice: 

A  by-law  of  a  fraternal  society,  requiring  notice  of  death 
to  be  given  to  the  society  within  six  months,  is  reasonable  and 
valid. 

[Judgment  for  society  below.     Here  afilrmed  in  favor  of  so- 
ciety.] 

Halas  V.  Narodni  Slovensky  Spolok  (111.  App.): 

43  National  Corporation  Reporter  (October  12,  1911) 
286. 

By-Laws — Ipso  Facto  Forfeiture — Validity: 

If  the  by-laws  so  provide,  a  member  of  a  fraternal  order 
may  be,  ipso  facto,  suspended,  without  any  action  of  the  order 
or  any  oflacer  thereof,  if  he  has  offended  against  the  by-laws 
of  the  society. 

Same — Same — Same: 

A  by-law  of  a  fraternal  order  providing  that  any  oflacer  who 
has  received  any  funds  of  the  order  and  has  failed  to  pay  over 
the  same  to  the  proper  oflBcer  of  the  order  at  the  time  directed 
in  the  constitution  and  laws  of  the  order  shall,  ipso  facto,  be 
suspended,  is  valid. 

Same— Waiver  by  Agents— Validity: 

A  by-law  of  a  fraternal  order  providing  that  no  ofilcer  shall 
have  power  to  waive  any  part  of  the  constitution  or  by-laws  of 
the  order,  is  valid. 

[Judsrment  for  society  below.     Here  afl!rmed  in  favor  of  so- 
ciety.] 

Glaspy  V.  United  Brotherhood  (111.  App.): 

43    National    Corporation    Reporter     (October    12, 
1911)    285. 
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Action  on  Policy — Breach  of  Warranty — "Intoxicated" — Inetruc- 
tions: 

The  defendant  set  up  breach  of  warranty,  alleging  that  the 
insured  had  falsely  stated  that  he  had  never  been  "intoxicated." 
The  jury  was  instructed:  "I  charge  you  that  the  term  'intoxi- 
cated' is  defined  in  Webster's  Unabridged  Dictionary  as  'in- 
ebriated/ 'made  drunk/  'excited  to  frenzy.'  You  see  it  is  a 
pretty  strong  definition  when  you  get  it  right  down  to  the  intox- 
ication."   Heldt  That  the  instruction  was  erroneous. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  society.] 
Gall  V.  Sovereign  Camp  of  Woodmen  of  the  World  (Mich. 
S.  C): 

132  Northwestern  Reporter  (October  20,  1911)   468. 

Action  on  Policy — Evidence — Declaratlone  of  Third   Persons  to 

Insured's  Employer: 

In  an  action  on  a  benefit  certificate,  where  the  defense  was 
suicide,  and  where  it  appeared  that  insured  had  confessed  to  his 
employer  that  he  was  short  in  his  accounts  without  stating  the 
amounts,  testimony  of  the  employer  that  certain  customers  had 
told  him  of  payments  to  insured  which  insured  had  not  reported, 
was  inadmissible,  it  being  hearsay. 

Same — Pleading — Execution  of  Contract: 

Where,  in  an  action  on  a  benefit  certificate  a  copy  of  such 
certificate  was  attached  to  the  complaint,  and  no  plea  in  abate- 
ment was  made  by  the  defendant,  but  a  plea  of  general  denial 
entered,  no  proof  of  the  execution  of  the  certificate  was  re- 
quired, such  execution  being  impliedly  admitted. 

Same — Special  Defenses — Collateral  Questions: 

Where,  in  an  action  on  a  benefit  certificate,  the  defense 
was  that  insured  had  committed  suicide,  it  was  not  error  for 
the  court  to  refuse  to  submit  to  the  jury  questions  as  to  whether 
or  not  insured  was  short  in  his  accounts  with  his  employer,  and 
as  to  whether  he  had  given  checks  which  were  protested  for 
non-payment. 
Same — Argument  of  Counsel — Error: 

The  argument  of  counsel  for  plaintiff,  suing  on  a  certificate 
of  insurance,  referring  to  the  death  of  insured  and  his  weeping 
widow,  entitled  to  a  verdict,  was  not  ground  for  reversal,  as 
appealing  to  the  sympathy  and  prejudice  of  the  jury. 

[Judgment  for  plaintiff  below.     Here  aflarmed  against  society.] 
Orimme  v.  General  Council  of  Fraternal  Aid  Assn.     (Mich. 
S.  C.) : 

132  Northwestern  Reporter  (October  20,  1911)   497. 

Action  on  Benefit  Certificate — Parties — Real  Party  in  Interest: 

A  benefit  certificate  stipulated  that  "the  Order  of  Washing- 
ton agrees  that  after  the  maturity  of  this  certificate  of  member- 
ship occasioned  by  the  death  of  the  member  or  otherwise,  one 
assessment  ♦  •  ♦  not  exceeding  in  amount  the  sum  of  $2,- 
000.00  will  be  paid  as  a  benefit  to  Emily  Woekoline   Larsen 
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Spande,  bearing  relationship  of  wife."  Insured  sued  in  his  own 
name  to  recover  certain  amounts  alleged  to  be  due  on  the  cer- 
tificate. Held,  That  insured  could  not  maintain  a  suit  thereon 
as  he  was  not  the  real  party  in  interest 

Mutual      Benefit     Society — Reinsurance     Contract — Statute     of 
Frauds: 

An  agreement  by  a  life  Insurance  company  to  take  the  In- 
surance of  a  fraternal  benefit  company  and  assume  its  liability 
under  the  policies  taken  over  upon  payment  of  dues,  etc.,  by 
the  members  was,  as  between  such  members  and  the  life  com- 
pany, a  contract  to  answer  for  another's  debt;  and  hence  the 
agreement  must  satisfy  the  statute  of  frauds  by  showing  a  con- 
sideration. 

Same — Same — Evidence: 

Letters  to  plaintiff  by  an  oflficer  of  the  defendant  company, 
wherein  such  officer  stated  that  the  benefit  order  in  which  plain- 
tiff was  originally  insured  had  been  reinsured  by  defendant,  en- 
closing a  rider  to  be  attached  to  the  original  policy,  held  in- 
sufficient to  show  any  consideration  for  defendant's  assumption 
of  the  obligations  of  the  benefit  order,  so  as  to  comply  with  the 
statute  of  frauds.  To  bind  defendant  on  such  a  contract  the  re- 
insurance contract  should  have  been  put  in  evidence. 

Agency — Evidence : 

The  mere  understanding  of  a  witness  is  hearsay  and  is  not 
sufficient  to  prove  agency.  To  say  that  a  certain  person  was 
held  out  by  the  defendant  as  its  agent  is  but  stating  a  con- 
clusion of  law.  The  actions  or  declarations  of  the  defendant  in 
that  connection  should  have  been  disclosed,  in  order  to  deter- 
mine whether  they  amounted  to  holding  him  out  as  agent. 
Further,  although  such  a  person  as  a  witness,  would  be  a  com- 
petent witness  to  prove  his  agency,  yet  his  letters,  or  even  his 
oral  declarations  reported  by  other  witnesses,  are  not  sufficient 
to  establish  such  agency. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 

Spande  v.  Western  Life  Indemnity  Co.  (Ore.  S.  C.) : 

117  Pacific  Reporter  (October  23,  1911)  973. 


By-Law — Amendment — Impairment  of  Contract: 

At  the  time  of  the  issuance  of  the  policy,  the  by-laws  pro- 
vided that  the  policy  would  be  incontestable  after  two  years. 
Within  the  two  years  the  society  enacted  a  by-law  reducing  the 
amount  of  recovery  under  the  policy  where  death  was  caused  by 
suicide.  Insured  committed  suicide  about  five  years  after  the 
policy  was  issued.  Held,  That  the  by-law  was  void  as  impairing 
the  contract  originally  made. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  society.] 

Court  of  Honor  v.  Rausch  (Ind.  App.) : 

95  Northeastern  Reporter  (October  24,  1911)  1018. 
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Mutual  Benefit  Society — Service  of  Process — Statute: 

Under  Ky.St  Sec.  641  (Russell's  St  Sec.  6264)  exempting 
fraternal  benefit  societies  from  operation  of  the  insurance, 
service  of  process  on  the  insurance  commissioner  under  Sec.  631 
(Russell's  St  Sec.  4279)  is  insufficient  to  confer  Jurisdiction. 

Same — Same — Same: 

Section  571,  Ky.  Statutes  (section  2158,  Ky.  St),  provides: 
''All  corporations  except  foreign  insurance  companies  formed 
under  the  laws  of  this  or  any  other  State,  and  carrying  on  any 
business  in  this  State,  shall  at  all  times  have  one  or  more  known 
places  of  business  in  this  State,  and  an  authorized  agent  or 
agents  thereat,  upon  whom  process  can  be  served;  and  it  shall 
not  be  lawful  for  any  corporation  to  carry  on  any  business  in 
this  State,  until  it  shall  have  filed  in  the  office  of  the  Secretary 
of  State  a  statement  signed  by  its  president  or  secretary,  giving 
the  location  of  its  office  or  officers  in  this  State,  and  the  name  or 
names  of  its  agent  or  agents  thereat  upon  whom  process  can  be 
served;  and  when  any  change  is  made  in  the  location  of  its 
office  or  offices,  or  in  its  agent  or  agents,  it  shall  at  once  file 
with  the  Secretary  of  State  a  statement  of  such  change;  and  the 
former  agent  shall  remain  agent  for  the  purpose  of  service  un- 
til statement  of  appointment  of  the  new  agent  is  filed."  Held, 
that  although  the  American  Patriots  is  not  a  foreign  insurance 
company  within  the  meaning  of  the  statute,  it  is  a  corporation 
formed  under  the  laws  of  another  state,  and  carrying  on  business 
in  this  State.  It  was  required  to  file  in  the  Secretary  of  State's 
office  a  statement  giving  the  name  of  Its  agent  upon  whom  pro- 
cess might  be  served,  and  the  agent  thus  designated  remained 
the  agent  for  the  purpose  of  service  until  a  statement  showing 
the  appointment  of  a  new  agent  was  filed. 

[Judgment  for  plaintiff  below,   riere  reversed  In  favor  of  society.] 
American  Patriots  v.  Kinkead  et  al.  (Ky.  C.  A.) : 

139  South weatem  Reporter  (October  25,  1911)   834. 

Action  on  Policy — Age  of  Insured — Evidence: 

Where  the  defense  to  an  action  on  a  benefit  certificate  was 
that  the  assured  had  misrepresented  her  age,  it  was  proper  for 
her  husband  to  testify  as  to  her  age,  as  it  will  be  presumed  that 
a  husband  knows  the  age  of  his  wife,  and  is  qualified  to  testify 
thereto,  unless  the  contrary  Is  shown,  where  they  lived  together 
30  years. 

[Judgment  for  plaintiff  below.   Here  affirmed  against  society.] 
Adler  v.  Royal  Neighbors  of  America  (Neb.  S.  C.) : 

132  Northwestern  Reporter  (October  27  1911)  716. 

By-Laws — Proh i bited   Occupation — "Suspend" : 

It  was  provided  by  the  laws  of  defendant  order  that  the 
executive  committee  of  the  Great  Camp  should  have  power  to 
suspend  an  endowment  member  from  all  benefits  of  the  order, 
who  should,  after  admission,  engage  in  the  sale  of  spirituous 
or  malt  liquors.      The  executive  committee  also  had  power  to 
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reinstate  members.  Held,  That  the  mere  engaging  in  a  pro- 
hibited occupation  would  not  Ipso  facto  forfeit  his  rights 
under  his  contract  or  policy.  The  word  "suspend"  in  its 
natural  significance  rather  imports  to  something  which  may 
not  be  permanent,  than  that  which  necessarily  is  so;  but  which, 
while  it  ordinarily  implies  a  temporary  cessation,  may,  in  cer- 
tain connections,  imply  a  termination. 

Same — Same — Validity  of  Amendments: 

At  the  time  insured  became  a  member  of  the  society  its  by- 
laws provided  that  applicants  engaged  in  the  sale  of  intoxicants 
should  not  be  accepted.  After  insured  became  a  member  a  by- 
law was  enacted,  providing  that  any  member  who  engaged  in 
the  sale  of  intoxicants  would  thereby  forfeit  his  insurance. 
Heldt  That  the  amendment  was  reasonable  and  was  binding. 

Same — Same — Waiver — Tender: 

Where  the  executive  committee  of  a  fraternal  benefit  asso- 
ciation notified  the  beneficiary,  upon  proof  of  death,  that  the 
proof  showed  that  insured  had  engaged  in  the  prohibited  occu- 
pation of  liquor  dealer,  so  that  the  claim  was  not  valid,  and 
offered  to  return  the  assessments  paid  by  insured  only  if  they 
were  received  in  full  discharge  of  his  certificate,  the  amount 
of  the  assessments  to  be  determined,  but  the  beneficiary  refused 
to  receive  the  assessments  on  that  condition, '  and  sued  for  the 
full  value  of  the  certificate,  there  was  no  waiver  by  the  associa- 
tion, by  failure  to  return  the  assessments,  of  the  forfeiture  of 
the  certificate  of  insured  by  having  engaged  In  a  prohibited 
occupation. 

Same— Same— Same — Knowledge  of  Agent: 

The  collection  and  retention  of  assessments  by  the  local 
treasurer  of  a  fraternal  benefit  association,  whose  only  duties 
were  to  collect  and  remit  assessments,  with  knowledge  that  a 
member  was  engaged  in  a  prohibited  business,  did  not  consti- 
tute a  waiver  of  the  forfeiture  of  the  certificate  by  such  mem- 
ber on  that  ground;  the  supreme  organization,  to  which  the  as- 
sessments were  remitted  by  the  local  treasurer,  not  having 
knowledge  of  such  facts. 

[Judgment  for  plaintiff  below.   Here  reversed  in  favor  of  society.] 
Brown  v.  Great  Camp  of  Knights  of  Modem  Maccabees 
(Mich  S.  C): 

132  Northwestern  Reporter  (October  27.  1911)   562. 

Annotation — Right  of  Mutual  Benefit  Society  to  Decrease  Bene- 
fits: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Wright  V.  Knights  of  the  Maccabees  of  the  World,  heretofore 

reported  in  23  Insurance  Digest  258. 

31  Lawyers'  Reports  Annotated  (N.  S.)  423. 

Annotation — Right  of  Mutual  Benefit  Society  to  Increase  Rates: 
Under  the  above  head  appears  an  annotation  to  the  caso  of 
Dowdall  V.  Supreme  Council  of  Catholic  Mutual  Benefit  Assn., 
heretofore  reported  in  23  Insurance  Digest  259. 

31  Lawyers'  Reports  Annotated  (N.  S.)  417. 
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Annotation — Who   Are   "Legal    Representatives"   in   Life   Insur- 
ance Policies: 
Under  the  above  head  appears  an  annotation  in  the  case  of 

Hunt  y.  Remsburg,  reported  in  24  Insurance  Digest  233. 

32  Lawyers'  Reports  Annotated  (N.  S.)  246. 

AnnotatTon — Effect  of  Consideration  l^oving  Beneficiary  Orig- 
inally Named  In  the  Certificate  Issued  by  a  Mutual  Benefit 
Association  upon  the  Right  of  a  l\^ember  to  Change  Bene- 
ficiaries: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Savage  v.  Modem  Woodmen  of  America,  digested  in  24  Insur- 
ance Digest  254. 

33  Lawyers*  Reports  Annotated  (N.  S.)  773. 
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Policy — Construction— Immediate  Dieabillty: 

In  one  clause  the  policy  provided  for  weekly  Indemnity  for 
loss  of  time  resulting  from  bodily  injuries  effected,  during  the 
term  of  this  insurance,  through  external,  violent  and  accidental 
means,  which  shall,  independently  of  all  other  causes,  immedi- 
ately, continuously  and  wholly  disable  him  from  prosecuting  any 
and  every  kind  of  business  pertaining  to  his  occupation,  above 
stated.  A  further  provision  stipulated  that  "If  death  results 
solely  from  such  injuries  within  ninety  days  the  said  company 
will  pay  the  principal  sum  of  five  thousand  dollars."  Held,  That 
the  words  "immediately,  continuously,  and  wholly"  relate  to  the 
weekly  indemnity  that  will  be  paid,  and  not  to  indemnity  for 
death.  If  the  attempt  is  to  recover  weekly  indemnity,  then  the 
insured  must  allege  that  the  accident  immediately,  continuously, 
and  wholly  disabled  him.  In  other  words,  he  must  bring  himself 
within  the  clause  of  the  contract  that  makes  the  company  liable 
by  setting  out  that  the  conditions  upon  which  its  liability  depends 
exist.  But  if,  as  a  result  of  bodily  injuries,  caused  by  external, 
violent,  and  accidental  means,  independently  of  all  other  causes, 
the  insured  comes  to  his  death  within  90  days  from  the  date  of 
the  injury,  the  liability  of  the  company  attaches  without  refer- 
ence to  whether  the  injury  immediately,  continuously,  or  at  all 
disabled  the  Insured  from  following  his  occupation. 

Action  on  Policy — Pleading — Inapplicable  Conditions: 

In  an  action  on  an  accident  policy  it  was  only  essential  that 
the  pleader  should  bring  himself  well  within  the  provisions  of 
those  clauses  of  the  policy  upon  which  he  relied  for  recovery. 
It  was  not  necessary  that  he  should  mention  or  refer  to  other 
clauses,  conditions,  or  provisions  in  the  contract  that  did  not 
apply  to  the  state  of  facts  upon  which  the  right  to  indemnity 
rested. 

Policy— Notice— "Immediate": 

The  policy  provided  that  "immediate  notice  In  writing  of 
any  accident  or  injury  on  account  of  which  claim  is  to  be  made 
shall  be  given  said  company  at  Hartford,  Conn.,  with  full  par- 
ticulars and  full  name  and  address  of  the  insured."  Held*  That 
the  word  "immediate"  is  not  to  be  construed  literally,  but  as 
meaning  that  notice  must  be  furnished  within  a  reasonable  time, 
and  in  such  time  as  the  beneficiary  can  reasonably  obtain  infor- 
mation upon  which  to  base  It. 

Same — Same — Reasonable  Time — Question  for  Jury: 

What  is  a  reasonable  time  in  which  notice  must  be  given 
and  proofs  furnished  depends  upon  the  circumstances  and  condi- 
tions of  each  case,  and  this  question,  if  put  in  issue,  is  to  be  de- 
termined as  any  other  question  of  fact — ^by  a  jury  under  proper 
instructions. 
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Same — Same — Proofs  of  Loss — Condition  Precedent — Pleading: 

The  policy  provided  for  immediate  notice  of  loss,  and  stipu- 
lated that  unless  affirmative  proofs  of  loss  were  made  within  five 
months,  the  company  would  be  relieved  from  all  liability.  Held, 
That  the  giving  of  notice  and  furnishing  preliminary  proof  are 
conditions  precedent  to  the  bringing  of  an  action;  and  it  is  nec- 
essary that  the  petition  should  aver  that  within  a  reasonable 
time  after  the  accident  upon  which  the  cause  of  action  rests 
occurred,  and  within  the  time  fixed  by  the  policy,  if  it  allows  a 
reasonable  time,  notice  was  given  to  the  company  and  proofs  of 
loss  furnished,  or  that  it  set  out  facts  showing  that  notice  and 
proofs  of  loss,  or  either,  as  the  case  may  be,  were  waived  by  the 
company. 

Same— Same— Same — Waiver: 

Acts  of  a  company,  leading  a  person  of  ordinary  prudence 
and  intelligence  to  believe  that  proofs  of  loss  will  not  be  required, 
amount  to  a  waiver  of  such  proofs,  and-  like  acts  upon  the  part 
of  the  company  indicating  that  it  denies  liability  will  amount  to 
a  waiver. 

Action  on  Policy — Proofs  of  Loss — Pleading: 

Where,  in  an  action  on  a  policy,  the  complaint  sets  out  a 
substantial  compliance  with  the  contract  of  insurance  In  respect 
to  furnishing  preliminary  notice  and  proofs  of  loss,  or  states 
facts  that  will  amount  to  a  waiver  by  the  company  of  the  right 
to  demand  them,  and  the  answer  does  not  make  any  issue  upon 
this  question,  it  can  not  thereafter  be  raised  either  in  evidence 
or  argument. 

Same— Same — Waiver — Question  for  Jury: 

Where  in  an  action  on  a  policy  the  question  of  waiver  of 
proofs  of  loss  is  put  in  issue,  such  waiver  is  a  question  of  fact 
for  the  jury  to  determine. 

Same — Witnesses — hiusband  and  Wife: 

A  wife  who  is  beneficiary  in  an  accident  policy  may  give  evi- 
dence concerning  the  condition  and  appearance  of  her  husband, 
as  these  are  facts  that  do  not  come  to  her  knowledge  by  reason 
of  the  marital  relation. 

Same — Evidence — hiypothetical  Question — Form : 

A  physician  was  introduced  as  a  witness  and  had  the  follow- 
ing hypothetical  question  propounded  to  him:  *'I  will  ask  you 
whether  or  not  the  fall  of  which  he  told  you  in  your  opinion  pro- 
duced auto-intoxication."  The  witness,  who  had  theretofore  ex- 
plained what  auto-intoxication  was,  answered:  "In  my  judgment 
that  was  the  cause."  Held,  That  this  question,  as  well  as  the 
answer  thereto,  was  objectionable.  It  Is  permissible  in  the  ex- 
amination of  a  witness  Introduced  as  an  expert  to  submit  a  hypo- 
thetical question,  and  ask  his  opinion  thereon;  or,  if  the  witness 
has  personal  knowledge  of  the  matter  he  is  inquired  of,  he  may 
give  his  opinion  based  on  such  knowledge.  But  the  question 
should  not  be  put  in  such  form  as  to  make  the  answer  the  con- 
clusion of  the  witness.  Instead  of  his  opinion.  It  is  the  office  of 
the  expert  to  express  an  opinion  and  the  province  of  the  jury  to 
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draw  its  own  conclugion  from  the  opinion  so  expressed.  Here 
the  witness  not  only  expressed  his  opinion,  but  also  drew  from 
his  own  opinion  a  conclusion  upon  a  question  which  was  the  very 
matter  in  issue.  The  facts  upon  which  the  opinion  of  the  expert 
was  desired  should  have  been  submitted  to  him  in  a  question, 
and  his  answer  should  have  been  his  opinion,  and  not  his  conclu- 
sion. The  witnesses  stated  that  the  fall  produced  auto-intoxlca- 
tion,  when  this  was  the  question  the  jury  was  called  upon  to  de- 
cide. The  witness  should  have  been  asked  If  in  his  opinion  a  fall 
such  as  Dr.  Bethel  received  would  produce  auto-intoxication;  and 
should  have  confined  his  answer  to  an  expression  of  opinion  upon 
this  question  in  place  of  testifying  that  the  auto-intoxication  was 
the  result  of  a  fall. 

Policy — Cause  of  Death— "Independently  of  All  Other  Causes" — 

Sufficiency  of  Evidence: 

The  policy  insured  against  death  caused  by  accidental  in- 
juries "independently  of  all  other  causes."  Insured  on  April  6th 
fell  from  his  buggy^  striking  his  head,  and  on  April  23rd  he  died. 
ThB  cause  of  his  death  was  auto-intoxlcation.  Several  months 
prior  to  the  fall  from  his  buggy  insured  had  been  thrown  from  a 
street  car,  resulting  in  the  breaking  of  several  of  his  ribs  and 
the  development  of  auto-intoxication.  It  was  shown  that  auto- 
intoxication was  often  produced  by  injuries,  or  anything  lowering 
the  vitality  and  retarding  the  intestines  in  performing  their  func- 
tions. Held,  That  the  evidence  was  insuflacient  to  sustain  the 
verdict  that  death  was  caused  by  auto-intoxication  resulting  from 
injuries  sustained  in. the  fall  from  the  buggy  "independently  of 
all  other  causes." 

Same — Same — Same — Construction : 

The  policy  insured  against  death  caused  by  accidental  in- 
juries "independently  of  all  other  causes."  Held,  That  "If  the  in- 
jury or  death  is  due  to  an  accident,  without  the  intervention  of 
any  diseased  condition  of  the  body,  the  company  is  liable.  It  is 
not  liable  where  the  injury  or  death  happened  in  consequence  of 
the  disease  or  bodily  infirmity,  and  not  of  the  accident,  or  where 
it  is  due  both  to  the  accident  and  the  disease.  But  wheVe  the 
accident,  and  not  the  diseased  condition,  is  the  proximate  cause 
of  death,  the  company  is  liable." 

Same — Same — Classification  of  Risks: 

An  accident  company  has  the  right  to  classify  the  subjects  of 
its  insurance  and  to  provide  that  in  one  class  they  should  receive 
larger  indemnity  than  in  the  other.  Having  the  right  to  make 
this  classification,  it  follows  that  it  has  the  right  to  designate  or 
describe  the  kind  or  character  of  injury  that  must  be  sustained 
in  order  to  bring  the  Insured  within  the  terms  of  any  particular 
clause  for  which  indemnity  was  provided. 

Same — -'Same — Same — Measure  of  Recovery: 

The  policy  provided :  "In  the  event  of  death  following  bodily 
injuries  of  which  there  existed  no  external  or  visible  mark  upon 
the  body  of  contusion  or  wound  sufficient  to  cause  death,  ♦  ♦  ♦ 
the  limit  of  this  company's  liability  shall  be  one-fifth  of  the 
amount  otherwise  payable  under  this  policy."    Held,  That  under 
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this  provision  it  is  only  in  cases  where  the  ^ound  or  contusion  is 
sufficient  in  and  of  itself  to  cause  death  independent  of  any 
other  cause  that  the  full  indemnity  can  be  demanded. 

Same — Ambiguity — Rule  of  Construction: 

If  a  provision  of  an  accident  policy  is  doubtful  or  open  to 
two  constructions,  that  most  favorable  to  insured  must  be 
adopted. 

[Judg-ment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Aetna  Life  Ins.  Co.  v.  Bethel  (Ky.  C.  A.) : 

131  Southwestern  Reporter  (December  7,  1910)   623. 

Venue— Statute — ^"Prlnclpal  Place  of  Business": 

Sec.  101,  S.  D.  Code  Civ.  Proc,  as  amended  by  Laws  1909,  c. 
283,  provides  that  actions  shall  be  tried  in  the  judicial  subdivi- 
sion in  which  the  defendant  resides  at  the  time  of  the  com- 
mencement of  the  action.  Held,  That  in  an  action  against  a  do- 
mestic corporation,  the  venue  of  the  action  is  not  any  place 
where  it  happens  to  transact  business,  but  in  the  county  of  its 
^'principal  place  of  business,"  the  place  where  its  books  are  kept 
and  where  its  governing  power  is  exercised. 

Same — Same — Action  on  Accident  Policy: 

Sec.  99,  subd.  5,  S.  D.  Code  Civ.  Proc,  providing  that  actions 
on  insurance  policies  to  recover  for  loss  on  property  shall  be 
brought  in  the  county  where  the  property  was  situated  at  the.  time 
of  the  loss,  does  not  apply  to  actions  on  policies  insuring  against 
actions  to  human  beings. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Mullen  V.  Northern  Ace.  Ins.  Co.  (S.  D.  S.  C.) : 

128  Northwestern  Reporter  (December  9,  1910)  483. 

Policy — Notice — When  to  Be  Given: 

The  policy  required  that  notice  be  given  within  fifteen  days 
after  the  accident.  The  beneficiary  was  ignorant  of  the  existence 
of  the  policy  until  several  months  after  the  accident,  but  imme- 
diately gave  notice  of  insured's  accidental  death  upon  the  finding 
of  the  policy.  Held,  That  notice  given  at  this  time  was  sufficient, 
since  ail  the  law  requires  is  that  notice  be  given  within  a  reason- 
able time. 

Same — Proof  of  Death — Waiver: 

The  beneficiary  made  written  request  of  the  company  for 
blanks  upon  which  to  make  proofs  of  death.  The  company  replied 
stating  that  it  considered  the  claim  invalid,  and  the  policy  void, 
but  that  blanks  were  sent  as  a  courtesy  to  be  used  as  desired. 
Held,  That  this  amounted  to  a  waiver  of  the  requirement  of  pre- 
liminary notice  and  proof  of  death. 

Application — Relationship  of  Beneficiary — Materiality: 

In  a  written  application  for  Insurance,  where  the  insured  is 
asked  to  give  name,  relationship  and  residence  of  the  beneficiary, 
and  he  states  in  reply  that  beneficiary  is  his  wife,  and  it  turns  out 


Digitized  by  VjOOQIC 


1911.]  ACCIDENT  AND  HEALTH  INSURANCE.  311 

that  she  is  not  his  wife,  but  a  woman  with  whom  he  is  living  in 
illicit  cohabitation,  such  false  statement  with  respect  to  his  rela- 
tion to  the  beneficiary  is  material  and  avoids  the  policy. 

Same — Same — Same — Statute : 

Va.  Acts  1906,  p.  139,  Sec.  28,  providing  that  statements  in 
the  application  shall  be  regarded  as  representations  unless  mate- 
rial to  the  risk  does  not  control  where  there  was  a  false  answer 
as  to  the  relationship  of  the  beneficiary,  where  such  relationship 
was  material  to  the  risk. 

Action  on  Policy — Relationship  of  Beneficiary — Evidence: 

In  an  action  on  an  accident  policy,  where  it  appeared  that 
insured  had  warranted  that  the  beneficiary  was  his  wife,  it  was 
improper  to  exclude  evidence  to  the  effect  that  she  was  merely 
his  concubine. 

Same— Same — Instruction : 

In  an  action  on  an  accident  policy,  it  was  error  to  refuse  to 
Instruct  the  jury  that  if  insured  had  willfully  made  false  war- 
ranties as  to  the  relationship  of  the  beneficiary  they  should  find 
for  defendant. 

[Judgment   for   plaintiflt   below.     Here   reversed   in   favor  of 
company.] 

Continental  Casualty  Co.  v.  Lindsay  (Va.  S.  C.) : 

69  Southeastern  Reporter  (December  10,  1910)  844. 

Annotation — When   Strict   Compliance  with    Requirement  as   to 
Time  of  Notice  in  Accident  and  Health  Policy  Is  Excused: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Hilmer  v.  Western  Travelers  Accident  Association,  heretofore 

reported  in  23  Insurance  Digest  370. 

27  Lawyers'  Reports  Annotated  (N.  S.)  819. 

Annotation — Accident  Insurance — Does  General  Requirement  as 
to  External,  Violent,  and  Accidental  Means  Apply  to  a  Sepa- 
rate Provision  as  to  Liability  In  Case  of  Death  or  Injury  from 
Certain  Specified  Causes: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Schumacher  v.  Great  Eastern  Casualty  &  Indemnity  Company 
of  New  York,  heretofore  reported  in  23  Insurance  Digest  361. 

27  Lawyers'  Reports  Annotated  (N.  S.)  480. 

Annotation — Liability  for  Indemnity  against  Total  Disability 
Which  Results  from  an  Injury  for  Which  an  Independent  In- 
demnity Is  Provided: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Anderson  v.  Aetna  Life  Insurance  Company,  heretofore  re- 
ported in  23  Insurance  Digest  364. 

28  Lawyers'  Reports  Annotated  (N.  S.)  730. 

Annotation — Liability  for   Death   under   Policy    Insuring   against 

Permanent  or  Total  Disability: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Hill  V.  Travelers  Insurance  Company  of  Hartford,  heretofore 
reported  in  23  Insurance  Digest  366. 

28  Lawyers'  Reports  Annotated  (N.  S.)  742. 


Digitized  by  VjOOQIC 


312  DIGEST  OF  INSURANCE  CASES.         [Vol.  XXIV 

Annotation — Liability  under  Accident  Poiicy  for  Death  or  Injury 

Caused  by  Medical  Treatment: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Gardner  v.  United  Surety  Company,  heretofore  reported  in  23 
Insurance  Digest  370. 

26  Lawyers'  Reports  Annotated  (N.  S.)  1004. 

Annotation — Voluntary  Exposure  to  Unnecessary  Danger  within 

Meaning  of  Accident  insurance  Policy: 

Under  the  above  heading  appears  an  annotation  to  the  case 
of  Da  Rln,  Admr.,  v.  Casualty  Company  of  America,  heretofore 
reported  in  23  Insurance  Digest  380. 

27  Lawyers'  Reports  Annotated  (N.  S.)  1164. 

Policy — Death  by  Poison — Suicide — Statute: 

The  policy  insured  against  death  resulting  from  external, 
violent  and  accidental  means,  and  provided  for  the  payment  of  a 
limited  amount  if  insured's  death  was  caused  by  poison.  By  its 
terms,  suicide  rendered  the  policy  void.  Insured  committed 
suicide  by  taking  carbolic  acid.  The  company  did  not  set  up 
specifically  the  defense  of  suicide,  but  contended  that  it  was 
liable  for  only  a  limited  part  of  the  face  of  the  policy,  by  reason 
of  the  clause  reducing  the  amount  where  death  was  caused  by 
poison.  Held,  That  Sec.  6945,  Mo.  Rev.  St.  declaring  that  suicide 
should  be  no  defense,  applied  to  accident  policies  issued  by 
foreign  companies,  and  that  the  defendant  company  was  liable 
for  the  full  amount  of  its  policy  where  insured  had  committed 
suicide  by  taking  poison. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  company.] 
Applegate  v.  Travelers'  Ins.  Co.  of  Hartford,  Conn.   (St. 
Louis  C.  A.) : 

132  Southwestern  Reporter  (December  28,  1910)  2. 

Action  on  Policy — Cause  of  Death — Sufficiency  of  Evidence: 

Insured  while  hastening  to  a  train  stepped  from  the  end  of  a 
sidewalk  to  the  street,  receiving  a  jolt,  because  of  which  he  made 
immediate  complaint.  He  was,  a  physician,  and  as  soon  as  he 
reached  home  procured  medicine  which  he  took.  His  brother, 
who  was  also  a  physician,  treated  him  from  the  time  of  the  jolt, 
until  he  died,  as  well  as  two  other  physicians  who  were  called 
into  the  case,  testified  that  in  their  judgment  the  jolt  which  he^ 
received  when  he  stepped  from  the  pavement  caused  the  bowel 
to  slip  into  the  other;  that  this  had  produced  the  pain  which  im- 
mediately followed,  and  also  caused  the  tenderness  and  swelling 
of  the  bowels  which  soon  thereafter  set  up;  that  at  first  the  ob- 
struction of  the  bowel  was  partial,  but  that  later  the  obstruction 
became  total,  and  after  this  they  were  unable  to  get  any  action 
on  his  bowels,  and  he  died  from  intussusception.  The  beneficiary 
sustained  her  theory  as  to  the  causes  of  his  death  by  four  physi- 
cians whom  she  introduced.  The  company  introduced  four  phy- 
sicians, who  did  not  see  the  deceased  or  know  his  symptoms,  who 
gave  it  as  their  opinion  that  his  death  could  not  have  been  caused 
by  intussusception.  Held,  That  the  evidence  sustained  the  find- 
ing that  insured  had  died  from  intussusception,  caused  by  the  jolt. 
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Policy — Construction — Immediate  Disability: 

Paragraph  A  of  the  policy  provided  for  indemnity  "against 
total  loss  of  time  resulting  directly  and  independently  of  all  other 
causes  from  bodily  injuries  effected  through  external,  violent  and 
accidental  means,  and  which  wholly  and  continuously  from  date 
of  accident  disable  and  prevent  the  assured  from  performing 
every  duty  pertaining  to  any  business  or  occupation."  Paragraph 
C  provided  that  for  certain  other  losses,  including  loss  of  life, 
resulting  from  such  "injuries  described  in  Paragraph  A,  within 
90  days  from  date  of  accident"  the  company  would  pay  $500.  Held, 
That  the  provisions  of  paragraph  A  requiring  the  injuries  to 
wholly  and  continuously  disable  assured  from  performing  every 
duty,  from  the  date  of  the  accident,  did  not  apply  to  prevent  a  re- 
covery for  death,  though  assured  had  worked  professionally  after 
the  accident;  recovery  for  death  being  governed  by  paragraph  C, 
which  only  required  that  death  result  within  90  days  from  the 
accident 

Same — Same — "External,  Violent  and  Accidental  Injuries": 

Insured  died  from  a  bodily  injury  effected  through  external, 
violent,  and  accidental  means  where  he  died  from  injury  to  the 
bowels  caused  by  receiving  fit  sudden  jolt  in  stepping  off  the  end 
of  a  pavement 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
General  Ace.  &  Life  Assur.  Corp.  Ltd.  v.  Meredith  (Ky. 
C.  A.) : 

132  Southwestern  Reporter  (December  28,  1910)   191. 


Action  on  Policy — Judgment  by  Default — Admissions: 

A  judgment  by  default  properly  entered  against  parties  sui 
juris  operates  as  an  admission  by  the  defendants  of  the  truth 
of  the  definite  and  certain  allegations  and  the  fair  inferences 
and  conclusions  of  fact  to  be  drawn  from  the  allegations  of  the 
declaration.  Conclusions  of  law,  and  facts  not  well  pleaded,  and 
forced  inferences,  are  not  admitted  by  a  default  judgment 

Same — Same — Sufficiency  of  Complaint  after  Judgment: 

In  an  action  on  an  accident  policy  after  judgment  a  declar- 
ation is  not  fatally  defective  when  the  character  of  the  injury 
is  clearly  shown  and  it  is  in  effect  expressly  alleged  that  the 
injury  was  received  under  conditions  that  render  the  company 
liable,  if  it  appears  from  the  declaration  that  the  injury  could 
reasonably  have  been  received  under  any  one  of  the  circum- 
stances stated  as  a  condition  to  liability  in  the  contract  of  in- 
demnity. 

Same — Exhibits — Pleadings: 

While  the  contract  made  a  part  of  the  declaration  as  the 
basis  of  the  cause  of  action  cannot  be  used  to  supply  an  omitted 
allegation  essential  in  stating  the  right  of  action,  and  if  the 
allegations  and  the  contract  made  a  part  of  the  declaration  are 
so  repugnant  or  inconsistent  as  to  neutralize  each  other,  no 
cause  of  action  would  appear  or  the  variance  may  be  fatal,  yet, 
if  the  contract  is  not  repugnant  to  or  inconsistent  with  the 
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allegations,   it   may   be   referred   to   in   support   of,    and   may 
amplify  or  elucidate,  proper  and  sufficient  allegations. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
North  American  Ace.  Ins.  Co.  v.  Moreland  (Fla.  S.  C.) : 
53  Southern  Reporter  (January  7,  1911)   635. 

Policy — Cause  of  Death — Bodily  Injuries  or  Drowning — Evidence: 
The  policy  contained  certain  conditions,  among  which  was 
one  to  the  effect  that  it  did  not  "cover  death  •  •  •  which  re- 
sults wholly  or  in  part,  directly  or  indirectly,  ♦  ♦  ♦  from 
drowning."  Evidence  that  certain  persons  aboard  a  steamer,  who 
went  down  with  insured  at  the  time  when  she  died  or  was  killed, 
met  with  personal  bodily  injuries  when  the  vessel  sank,  was  in- 
sufficient to  raise  a  presumption  that  insured  perished  because  of 
personal  bodily  injuries,  and  not  by  drowning. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Lewis  V.  Continental  Casualty  Co.  (Wash.  S.  C.) : 

112  Paclflo  Reporter  (January  9,  1911)  91. 

Policy — Death  from  Bodily  Injuries — Construction: 

The  policy  insured  against  bodily  injury,  effected  directly 
and  independently  of  all  other  causes,  through  external,  violent 
and  accidental  means.  Some  three  years  prior  to  his  death  in- 
sured had  suffered  an  attack  of  appendicitis,  for  which  no  opera- 
tion was  performed.  Just  a  few  days  before  his  death  he  strained 
himself.  Physicians  were  called  and  they  decided  he  was  suffer- 
ing from  appendicitis.  An  operation  was  performed  and  it  was 
found  that  the  appendix  was  gangrenous,  perforated  in  three 
places,  and  obtained  a  calculus  of  foecal  concretion  about  the 
size  of  a  small  pea.  The  first  attack  because  of  adhesions  and 
conditions  created  by  it,  left  the  appendix  in  an  abnormal  con- 
dition, and  made  it  susceptible  to  other  attacks  arising  from  a 
straining  of  that  portion  of  the  body.  The  second  attack  arose 
from  the  strain  caused  by  carrying  the  basket  of  soil  described 
herein.  Such  attack  would  not  have  occurred  from  such  strain, 
except  for  the  conditions  created  by  the  first  attack.  Heldt  That 
there  could  be  no  recovery.  Where  an  injury  and  an  existing 
bodily  disease  or  infirmity  concur  and  co-operate  to  cause  death 
no  liability  exists.  If,  however,  the  disease  results  from  the  in- 
jury, the  company  is  liable,  though  both  co-operate  in  causing 
death.  The  distinction  made  in  this  particular  is  found  in  that 
class  of  cases  where  the  infirmity  or  disease  existed  in  the  in- 
sured at  the  time  of  the  injury,  and.  on  the  other  hand,  that  class 
of  cases  where  the  disease  was  caused  and  brought  about  by  the 
injury.  And  even  in  cases  where  the  insured  is  afflicted  at  the 
time  of  the  accident  with  some  bodily  disease,  if  the  accidental 
injury  be  of  such  a  nature  as  to  cause  death  solely  and  inde- 
pendently of  the  disease,  liability  exists. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Stanton  v.  Travelers'  Ins.  Co.  (Conn.  S.  C.  E.): 

78  Atlantic  Reporter  (January  12,  1911)  317. 
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Death — Common  Disaster — Survivorship— Presumption : 

There  is  no  presumption  either  of  survivorship  or  simulta- 
neous death,  where  two  or  more  persons  meet  death  in  a  common 
disaster. 

Policy — Distribution  of  Proceeds — Construction: 

The  language  of  an  accident  policy,  providing  that  the  pro- 
ceeds thereof  were  payable  to  the  beneficiary  designated  therein, 
and  in  the  event  of  the  beneficiary's  prior  death,  to  insured's 
legal  representatives,  should  be  construed  as  the  language  of 
the  insured  in  the  same  manner  as  a  testamentary  provision  in  a 
will,  as  in  accepting  this  particular  form  of  policy,  insured  there- 
by adopted  as  her  own  language  the  clause  providing  for  the 
disposition  of  the  money  to  become  due  thereunder. 

Same — Beneficiary — Vested  Rights — Death  in  Common  Disaster: 
The  policy  provided  "The  indemnity  for  loss  of  life  shall  be 
-  payable  to  the  beneficiary  named  in  the  stub  attached  hereto,  or 
in  the  event  of  the  prior  death  of  such  beneficiary,  or  in  the 
event  that  no  beneficiary  is  named  in  the  said  stub  as  herein 
provided,  then  to  the  legal  representatives  of  the  assured."  Held, 
That  the  beneficiary  under  such  provision  should  not  be  regarded 
as  taking  a  vested  interest  in  the  policy;  the  burden  being  on 
the  beneficiary's  representatives  to  show  that  she  survived  the 
assured;  and  hence,  where  both  the  beneficiary  and  assured  died 
in  a  common  disaster  and  there  was  no  proof  of  survivorship, 
the  proceeds  of  the  policy  passed  to  the  representatives  of  the 
assured. 

Same— Conveyance  Provided  for  Passenger  Service — Excursion 

Boat: 

Where  insured  met  death  in  a  steamboat  accident  on  an  ex- 
cursion for  which  the  vessel  had  been  chartered  for  a  lump  sum, 
such  death  was  met  by  insured  while  "actually  riding  as  a  pas- 
senger in  a  place  regularly  provided  for  the  transportation  of 
passengers,  within  a  •  •  ♦  steamboat  or  other  public  con- 
veyance provided  by  a  common  carrier  for  passenger  service 
only." 

[Judgment    below    dismissing    plaintiff's    complaint      Here    re- 
versed against  company.] 

Dunn  V.  New  Amsterdam  Casualty  Co.  (N.  Y.  S.  C,  App. 
Dlv.) : 

126  New  York  Supplement  (January  16,  1911)   229. 

Application — ^Warranties — Materiality — Statute: 

Sec.  196,  Art.  23,  Md.  Code  Pub.  Gen.  Laws  1904,  providing 
that  whenever  the  application  for  a  policy  of  life  insurance  con- 
tains a  clause  of  warranty  of  the  truth  of  the  answers  therein 
contained,  no  misrepresentation  or  untrue  statement  in  such 
application,  made  in  good  faith  by  the  applicant,  shall  effect  a 
forfeiture  or  be  a  ground  of  defense  in  any  suit  brought  upon  any 
policy  of  insurance  issued  upon  the  faith  of  such  application, 
unless  such  misrepresentation  or  untrue  statement  relate  to 
some  matter  material  to  the  risk  modified  the  rule  respecting 
warranties,  and  abolishes  merely  technical  defenses. 
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Action  on  Policy — ISAisrepresentations — Burden  of  Proof: 

In  an  action  on  a  policy,  where  the  defense  is  false  repre- 
sentations, the  burden  is  on  the  company  to  satisfy  the  jury  as  to 
the  falsity  and  materiality  of  such  representations. 

Same— Same— Good  Faith — Court  or  Jury: 

Where  the  bad  faith  of  the  applicant  or  the  falsity  and  ma- 
teriality of  the  misrepresentation  is  shown  by  clear  and  uncon- 
tradicted evidence,  the  court  may  so  rule  as  a  matter  of  law; 
but,  where  the  evidence  upon  these  questions  is  conflicting  or 
doubtful,  they  should  be  submitted  to  the  jury. 

Same — Same— Same — Question  for  Jury: 

The  company  claims  that  the  insured  falsely  represented  his 
condition  of  health  in  his  application.  The  evidence  shows  that 
a  short  time  prior  to  the  application  insured  suffered  from  an  ear 
trouble,  for  which  he  received  treatment  from  a  physician.  In- 
sured testified  that  he  thought  this  trouble  was  only  a  severe 
earache  contracted  from  a  cold,  and  the  physician  who  attended 
him  did  not  tell  him  he  had  a  disease  of  the  ear.  After  a  few 
treatments,  the  ear  drum  ruptured,  discharging  some  pus,  the 
pain  thereafter  disappearing.  The  policy  was  taken  out  on  June 
12,  1908,  at  which  time  insured  was  not  suffering  and  did  not 
give  any  indication  of  pain,  but  was  apparently  all  right  Mas- 
toiditis, a  disease  of  the  ear  developed  on  June  30,  1908.  It  was 
shown  that  this  might  either  have  been  the  result  of  the  original 
ear  trouble,  or  that  it  might  have  been  a  reinfection.  Held,  That 
whether  insured  made  the  statement  that  he  was  in  good  health 
was  for  the  jury.  Held,  further.  That  it  was  for  the  jury  to  de- 
termine whether  the  mastoiditis  was  the  result  of  the  prior  ear 
trouble,  or  a  reinfection. 

Application — False  Statements — ^Ailments: 

The  failure  of  an  applicant  for  insurance  to  disclose  tem- 
porary ailments  not  affecting  his  general  health  does  not  render 
his  answers  in  the  application  as  to  the  effect  that  he  was  in 
good  health  and  had  not  consulted  a  physician  or  received  medi- 
cal treatment  for  two  years  untrue,  and  where  an  ear  trouble  was, 
as  applicant  supposed,  merely  temporary,  and  had  entirely  passed 
away,  leaving  his  general  health  unimpaired,  his  failure  to  dis- 
close his  trouble  was  not  a  misrepresentation;  but  where  the 
trouble  was  serious,  and  there  was  an  infection  which  resulted  in 
a  disease,  the  answer  was  false  and  material. 

Same — Same — Same — I  nstruction : 

In  an  action  on  an  insurance  policy,  where  the  defense  was 
false  statements  in  the  application,  an  instruction,  which  did  not 
take  into  consideration  the  insured's  good  faith  in  making  the 
answers,  and  which  ignored  the  question  of  whether  his  trouble 
was  temporary  or  permanent,  serious  or  trifling,  or  whether  he 
had  entirely  recovered  before  the  policy  was  issued,  was  prop- 
erly refused. 
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Same — Physician's  Diagnosis — Evidence : 

In  an  action  on  an  insurance  policy,  where  the  defense  was 
false  statements  in  the  application  as  to  insured's  condition  of 
health,  evidence  that  insured  believed  that  a  physician,  whom  he 
had  consulted^  was  mistaken  as  to  the  nature  of  the  trouble  from 
which  he  suffered,  was  competent  to  explain  his  failure  to  dis- 
close all  that  had  occurred  between  him  and  the  physician  in  the 
answers  to  the  questions  in  his  application. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Aetna  Life  Ins.  Co.  of  Hartford,  Conn.  v.  Millar  (Md.  S.  C.) : 
78  Atlantic  Reporter  (January  26,  1911)  483. 

Policy — Ambiguity — Rule  of  Construction: 

Where  language,  liable  to  be  misunderstood,  is  employed  in 
the  application  prepared  by  an  insurance  company,  all  doubts 
must  be  resolved  in  favor  of  insured. 

Application — Construction — Previous  Rejection: 

Insured  applied  for  a  policy  of  "health  and  accident"  insur- 
ance. In  his  application,  he  stated  that  no  company  or  society 
had  ever  rejected  his  application  or  declined  to  renew  the  same, 
or  refused  compensation.  Held,  That  the  question,  as  to  whether 
or  not  he  had  ever  been  rejected,  etc.,  should  be  construed  as 
meaning  rejections  of  applications  of  "health  and  accident"  in- 
surance alone,  and  not  for  life  insurance. 
[Judgment  for  plaintiff.] 

Wright  V.  Fraternities  Health  &  Ace.  Assn.  (Me.  S.  J.  C.) : 
78  Atlantic  Reporter  (January  26,  1911)   475. 

Application — False  Statements — Forfeiture: 

A  provision  in  the  application,  made  a  part  of  the  policy  sti- 
pulated that  if  any  of  the  statements,  representations,  or  an- 
swers made  in  the  application,  were  not  "true,  full,  and  com- 
plete," all  rights  to  the  benefits  named  in  the  policy  should  be 
void.  Insured  made  untrue  statements  as  to  his  conditions  of 
health.    Held,  That  there  could  be  no  recovery  on  the  policy. 

Same — Statements  as  to  Health — Fact  or  Opinion: 

The  application  stipulated  that  if  insured's  answers  were  not 
"true,  full  and  complete"  the  policy  would  be  null  and  void.  Held, 
That  the  application  called  for  answers  true  in  fact,  and  not  for 
answers  true  according  to  insured's  belief  and  understanding, 
and  because  his  answers  were  not  true  in  fact  there  could  be  no 
recovery. 

Same— "Waiver"— Definition : 

A  waiver  is  the  voluntary  relinquishment  of  some  known 
right,  benefit,  or  advantage,  and  which,  except  for  such  waiver, 
the  party  otherwise  would  have  enjoyed.  It  is  essentially  a  mat- 
ter of  intention;  and,  when  the  only  proof  of  that  intention  rests 
in  what  a  party  does  or  forbears  to  do,  his  acts  or  omissions  to 
act  relied  upon  should  be  so  manifestly  consistent  with  and  indi- 
cative of  an  intention  to  voluntarily  relinquish  a  then  known 
particular  right  or  benefit  that  no  other  reasonable  explanation 
of  his  conduct  is  possible.     Unless  one  is  shown  to  have  full 
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knowledge  of  all  the  material  facts  that  establish  his  right,  he 
cannot  be  held  to  have  waived  it. 

Same — Same — Waiver  of  Forfeiture — Acceptance  of  Premiums: 

The  policy  provided  for  the  payment  of  a  monthly  premium 
in  advance,  and  for  forfeiture  if  the  premium  was  not  paid. 
After  proof  of  claim  had  been  filed,  and  pending  the  investigation 
of  such  claim,  the  association  accepted  two  monthly  premiums 
from  the  insured,  before  all  the  material  facts  had  been  acquired 
showing  that  his  answers  in  his  application  were  untrue.  Held, 
That  the  acceptance  of  the  two  premiums,  without  full  knowl- 
edge of  the  facts  was  not  a  waiver  of  the  forfeiture. 

'     [Judgment  for  defendant  below.     Here  affirmed  in  favor  of  de- 
fendant] 
Berman  v.  Fraternities  Health  &  Ace.  Assn.  (Me.  S.  J.  C.) : 
78  Atlantic  Reporter  (January  26,  1911)   462. 

Policy — Weekiy  indemnity — Separate  Actions: 

Under  a  policy  providing  for  the  payment  of  weekly  indem- 
nity not  to  exceed  26  weeks,  there  may  be  a  "final"  proof  as  to 
each  weekly  loss,  and  separate  actions  thereon. 

Same — Ambiguity — Rule  of  Construction: 

Where  a  policy  is  drawn  by  the  company,  and  is  replete 
with  technical  terms  of  great  complication,  if  there  be  doubt, 
ambiguity  or  uncertainty,  the  policy  must  be  construed  in  favor 
of  the  insured  and  against  the  company. 

Same — Construction — Limitation  of  Action: 

The  policy  stipulated  that  the  payments  for  disability  shall 
be  limited  to  26  consecutive  weeks  for  any  one  disease  or  illness, 
and  that  no  action  could  be  brought  against  the  company  after 
six  months  from  the  termination  of  the  disability.  Held,  That 
the  policy  must  be  construed  to  mean  that  limitations  shall  begin 
to  run  from  the  actual  termination  of  the  disability,  and  not  from 
the  expiration  of  26  weeks,  where  the  disability  continues  beyond 
that  period. 

[Judgment  for  company  below.    Here  reversed  against  company.] 
Porter  v.  Casualty  Co.  of  America  (N.  Y.  S.  C,  App.  Tr.) : 
126  New  York  Supplement  (February  6,  1911)   669. 

Policy — Notice  and  Proof  of  Loss — Conditions  Subsequent: 

Provisions  in  an  accident  insurance  policy  requiring  that  im- 
mediate written  notice  must  be  given  of  any  accident  and  injury 
for  which  claim  is  to  be  made,  and  affirmative  proof  of  death  fur- 
nished within  two  months  from  the  date  of  insured's  death,  are 
conditions  subsequent  and  are  fulfilled  by  notice  and  proof  of 
death  within  a  reasonable  time  after  insured's  death  under  all  the 
circumstances  of  the  case. 

Same — Same — Reasonable  Time: 

Insured  died  August  5,  1903,  leaving  plaintiff  surviving  as 
beneficiary.  Plaintiff,  who  lived  several  hundred  miles  away 
from  where  deceased  was  killed,  first  learned  of  said  policy  on 
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January  8,  1904,  but  not  of  its  terms  or  the  name  of  the  company 
by  which  it  was  issued,  and  did  not  obtain  said  policy  until  Jan- 
uary 23,  1904,  on  which  date  he  sent  written  notice  to  the  com- 
pany of  the  accident  and  demanded  payment,  and  on  February  5, 
1904,  furnished  proof  of  death.  Held,  That  such  notice  and  proof 
of  death  were  furnished  within  a  reasonable  time  under  all  the 
circumstances,  and  that  plaintiffs  failure  so  to  do  within  two 
months  after  the  death  of  insured,  as  required  by  the  policy,  was 
no  defense  to  a  suit  thereon. 

Same — Same — Limitation  of  Action: 

Though  an  accident  policy  provide  that  written  notice  must 
be  given  to  the  company  at  its  home  office  of  any  accident  and 
injury  for  which  a  claim  is  to  be  made  thereunder,  and  affirma- 
tive proof  of  death  furnished  by  the  company  within  two  months 
from  the  time  of  death,  and  that  suit  thereon  may  not  be  brought 
before  the  expiry  of  three  months  from  the  date  of  filing  proofs 
at  its  home  office,  nor  brought  at  all  unless  begun  within  six 
months  from  the  time  of  the  death.  Held,  That  such  six  months' 
limitation  applies  only  where,  after  furnishing  said  notice  and 
proof  of  death  within  a  reasonable  time  thereafter  and  after  the 
expiry  of  said  three  months,  sufficient  time  remains  in  which 
to  bring  suit  within  six  months  from  said  death. 

Same-^''Unnecessary  Exposure  to  Danger" — Construction: 

The  expression  "unnecessary  exposure  to  danger'*  includes 
exposure  attributable  to  negligence  on  the  part  of  the  assured. 
It  is  intended  to  hold  the  insured  to  the  exercise  of  ordinary  care 
and  exempt  the  company  from  liability  in  all  cases  of  injury  oc- 
curring in  whole  or  in  part  through  a  failure  on  the  part  of  the 
insured  to  exercise  such  care. 

Action  on  Policy — Cause  of  Death — Question  for  Jury: 

Where  a  given  state  of  facts  are  such  that  reasonable  men 
may  fairly  differ  upon  the  question  as  to  whether  the  insured 
died  of  injuries  resulting  from  "unnecessary  exposure  to  dan- 
ger," the  determination  of  the  matter  is  for  the  jury.  It  is  only 
where  the  facts  are  such  that  all  reasonable  men  must  draw  the 
same  conclusion  from  them  that  such  a  question  is  ever  consid- 
ered one  of  law  for  the  court. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Pacific  Mut.  Life  Ins.  Co.  v.  Adams  et  al.  (Okla.  S.  0.) : 
112  Pacific  Reporter  (February  20.  1911)   1026. 

Policy — Construction — Paralysis: 

The  policy  provided:  "If  the  assured  shall  contract  during 
the  term  of  this  policy,  any  disease  which  shall  not  result  In 
death,  but  shall  result,  independently  of  all  other  causes,  within 
one  year  from  the  date  of  this  insurance  or  any  renewal  thereof, 
♦  ♦  •  ♦  in  permanent  paralysis,  whereby  the  assured  shall 
entirely  lose  the  use  of  both  hands,  or  both  feet,  or  of  one  hand 
and  one  foot,  and,  on  the  account  of  either  of  said  conditions  be 
permanently  unable  to  engage  in  any  work  or  occupied  for  wages 
or  profit,  the  company  will  pay  to  him  in  lieu  of  all  other  in- 
demnity, upon  the  filing  at  the  company's  home  office  of  satisfac- 
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tory  proofs  of  the  continuance  for  52  consecutive  weeks  of  such 
♦  ♦  paralysis,  twenty-five  hundred  dollars.  Held,  That  to  en- 
title insured  to  recover  the  paralysis  must  have  been  not  only 
such  as  to  deprive  the  insured  of  the  capacity  to  labor  so  as  to 
earn  wages,  but  must  have  continued  to  that  extent  for  52  con- 
secutive weeks.  But  it  need  not  have  been  a  total  paralysis  of 
the  limbs  mentioned  at  the  bctjinning;  it  was  only  necessary 
that  within  52  weeks  of  its  beginning  it  should  have  resulted  in 
such  total  paralysis;  and  that  this  condition  must  have  become 
permanent. 

Same — Same — Same — Notice : 

The  policy  provided  for  the  payment  of  $2,500  if  Insured 
should  be  aflaicted  with  permanent  paralysis,  permanently  disab- 
ling him  from  engaging  in  work  for  profit  It  further  provided 
that  affirmative  proof  of  death  or  disability,  or  of  loss  of  limb 
or  sight,  or  of  duration  of  disability,  must  be  so  furnished  to  the 
company  within  two  months  from  the  time  of  death,  or  loss  of 
limb  or  of  sight  or  of  the  termination  of  the  disability,  and  that 
affirmative  preliminary  proofs  of  paralysis  must  also  be  so  fur- 
nished to  the  company  within  fourteen  months  from  the  date  of 
beginning  of  total  ♦  ♦  paralysis.  Held,  That  in  case  of  par- 
alysis two  notices  were  required,  the  first  within  two  months 
of  a  certain  stage  of  the  disease  and  the  second  within  fourteen 
months  of  the  same  event.  It  is  not  necessary  that  these  notices 
be  given  within  two  and  fourteen  months  of  the  beginning  of  the 
paralysis.  The  insurer  is.  not  concerned  with  the  fact  that  the 
insured  has  been  paralyzed,  unless  the  nature  of  the  disease  is 
such  as  to  create  a  liability  against  it  And  imtil  such  liability 
has  been  created,  or  until  the  causes  which  would  finally  result 
in  the  liability  have  concurred,  it  is  not  entitled  to  be  notified  of 
the  fact  Neither  paralysis,  por  its  duration  for  52  weeks,  gives 
the  insured  a  claim  for  indemnity.  The  paralysis  must  be  so  se- 
vere as  to  have  wholly  incapacitated  the  insured  from  labor — not 
necessarily  that  from  the  beginning  and  for  52  consecutive  weeks 
the  loss  of  the  two  limbs  should  have  been  entire.  Then,  in  ad- 
dition, the  paralysis  must  have  developed,  or  from  the  beginning 
have  been,  a  total  paralysis  of  the  two  limbs  "whereby  the  as- 
sured shall  entirely  lose  their  use.''  If  the  disease  manifests  it- 
self from  the  beginning  as  a  total  paralysis  of  the  two  limbs, 
and  is  such  as  in  its  nature  is  a  permanent  paralysis,  the  pre- 
liminary notice  is  then  due.  However,  until  there  is  a  total  par- 
alysis of  the  two  limbs,  ^nd  until  it  is  reasonably  apparent  that 
it  is  permanent,  there  is  not  a  ground  for  a  claim  for  indemnity 
under  the  policy.  It  is  only  when  the  claim  may  be  said  to  be 
potential,  that  the  disability  is  begun  for  which  the  insured  may 
claim,  that  the  preliminary  notice  is  due,  and  then  only  within 
two  months  of  such  beginning. 

Same — Ambiguity — Rule  of  Construction: 

Where  a  policy  is  susceptible  of  two  or  more  constructions, 
the  one  most  favorable  to  assured  must  be  adopted. 
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Same — Proofs  of  Loss — Waiver: 

Denial  of  liability  upon  receipt  of  the  preliminary  notice  of 
loss  waives  the  requirement  of  final  proofs  of  loss. 

[Jud£:ment  for  plaintiff  below.     Here  affirmed  against  company.] 
Fidelity  &  Casualty  Co.  of  N.  Y.  v.  Hart  (Ky.  C.  A.) : 

31  Supreme  Court  Reporter  (February  15,  1911)  246; 
133  Southwestern  Reporter   (February  22.  1911)    996. 

Policy — Notice — Excuse: 

The  policy  required  notice  to  be  given  within  ten  days  of  the 
commencement  of  sickness.  Insured  became  ill  on  November 
13th,  and  notice  was  not  given  until  December  10th.  Insured  was 
delirious  and  unable  to  remember  thai  he  had  a  policy  during  the 
early  part  of  his  illness.  Held,  That  Insured's  delirious  condition 
did  not  excuse  compliance  with  the  contract,  especially  where 
notice  might  have  been  given  by  some  one  for  him. 

Same — Same — Same — Statutory  Obligations  Distinguished: 

There  is  a  distinction  between  obligations  imposed  on  a 
party  by  statute  and  against  his  will,  and  those  voluntarily  as- 
sumed by  him  as  a  part  of  a  contract.  Inability  may  excuse  a 
failure  to  give  notice  within  the  time  prescribed  by  statute,  but 
an  agreement  of  an  insured  in  his  policy  of  insurance  to  give  no- 
tice within  a  specified  time  is  not  excused  by  inability. 

Same — Same — Same — Equitable  Relief: 

The  power  of  equity  to  relieve  against  forfeitures  for  breach 
of  a  condition  caused  by  subsequent  unavoidable  accident,  fraud, 
surprise,  or  ignorance  has  never  been  extended  so  as  to  excuse  a 
breach  of  a  contract  for  serving  notice  of  loss  upon  a  life  insur- 
ance company  arising  from  the  disability  of  the  policyholder 
because  of  sickness  or  insanity. 

Same— 'Conditions — Binding  Effect: 

The  contract  of  insurance  being  a  voluntary  one,  the  com* 
panies  have  a  right  to  designate  the  terms  upon  which  they  will 
become  liable  for  a  loss.  The  company  and  insured  can,  in  the 
absence  of  legislative  interference,  make  a  contract  to  their  mu- 
tual liking,  and  can  insert  in  it  sucMT conditions  and  agreements 
as  they  choose  regulating  the  rights,  duties,  and  obligations  of 
each,  both  before  and  after  loss;  providing  always  that  they  are 
not  unreasonable  or  contrary  to  public  policy  or  the  law  of  the 
land.  And  when  parties  have  made  their  own  contract,  have 
agreed  upon  their  own  terms,  and  assented  to  certain  conditions, 
the  courts  cannot  change  them  and  must  not  permit  them  to  be 
violated  or  disregarded. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Whiteside  v.  North  American  Ace.  Ins.  Co.  (N.  Y.  C.  A.) : 

93   Northeastern   Reporter   (February   28,   1911)    948. 
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Action  on  Policy — Variance — Non-Suit — Evidence: 

Insured  alleged  that  he  had  complied  with  the  requirements 
of  the  policy  as  to  written  notice.  The  evidence  showed  that 
such  requirement  had  not  been  complied  with,  but  that  the 
company  had  waived  compliance.  Held,  That  there  was  a  fatal 
variance  between  the  pleading  and  proof,  justifying  a  non-suit 
Held,  further.  That  the  exclusion  of  evidence  tending  to  prove  a 
waiver  was  not  erroneous. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

McLeod  y.  Travelers  Ins.  Co.  (Ga.  C.  A.) : 

70  Southeastern  Reporter  (March  4,  1911)  157. 

Policy — "Poison  Taken  or  Administered" — Construction: 

The  policy  provided  that  no  benefits  would  be  paid  where 
death  or  disabilitjr  resulted  "from  poison  or  other  injurious  mat- 
ter taken  or  administered  accidentally  or  otherwise.  Held,  That 
the  policy  meant  an  internal  taking  and  did  not  exclude  recovery 
for  death  resulting  from  contact  with  poison  ivy. 

Same — "Accidental" — Contact  witli  Poison  Ivy: 

The  policy  insured  against  death  resulting  from  "accidental" 
injuries.  Held,  That  the  taking  of  poison  by  coming  in  contact 
with  poison  ivy  while  cutting  a  shrub  was  "accidental"  within 
the  meaning  of  the  policy. 

Same — "Visible  External  Marks" — Construction: 

The  policy  provided:  "No  bejiefit  or  sum  whatever  shall  be 
payable  in  any  case  whatever,  unless  the  accident  alone  re- 
sults in  producing  visible  external  marks  of  injury  or  violence 
suffered  by  the  body  of  the  member."  Held,  That  the  fact  that 
the  "visible  external  marks"  did  not  appear  instantly  was  no 
defense  to  the  policy.    It  is  sufficient  if  they  appear  afterwards. 

By-Laws — Increase  of  Benefits — Measure  of  Recovery: 

Subsequent  to  the  time  of  insured's  injury,  but  before  his 
death,  an  amendment  to  the  constitution  was  made  by  which 
change  death  benefits  were  increased  from  $3,000  to  $4,000.  Held, 
That  upon  insured's  death,  his  beneficiary  was  entitled  to  re- 
cover the  increased  amount 

[Judgment  for  plaintiff  on  directed  verdict] 
Dent  V.  Railway  Mail  Assn.  (U.  S.  C.  C,  Minn.) : 
183  Federal  Reporter    (March  9,   1911)   840. 

Poilcx — Failure  to  Pay  Renewal  Premium — Lapse: 

Where  an  accident  policy  is  to  continue  for  a  limited  time, 
subject  to  renewal,  the  failure  to  pay  the  renewal  premium  lapses 
the  insurance. 

[Judgment  for  company.] 

Mac  Arthur  v.  United  States  Health  &  Ace.  Co.  (111.  A.  C.) : 
151    111.   App.    507. 

Policy — Disability — Liability  of  Company: 

Under  an  accident  Insurance  policy  providing  In  one  class 
for  payment  of  a  weekly  indemnity  if  assured's  injuries  "shall 
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immediately  and  continuously  prevent  the  assured"  from  per- 
forming any  kind  of  business,  and  in  another  clause  provided 
for  the  payment  of  a  specified  sum  for  partial  disability,  it  was 
not  necessary  to  liability  that  the  injury  suffered  should  "im- 
mediately and  continuously  prevent  the  assured"  from  perform- 
ing any  kind  of  business. 

Same — Notice — When  Unnecessary: 

In  the  absence  of  a  provision  in  an  accident  insurance  policy 
so  providing,  the  failure  of  the  insured  to  give  notice  of  dis- 
ability does  not  work  a  forfeiture  of  his  right  of  action. 
[Juderment  for  insured.] 

Windle  v.  Empire  State  Surety  Co.  (Ill  A.  C.) : 
151   111.  App.   273. 

Policy— "Accident"— Definition : 

The  word  "accident"  as  used  in  an  accident  insurance  policy 
means  an  event  which  takes  place  without  one's  foresight  or  ex- 
pectation, the  cause  of  which  was  accidental,  and  not  the  re- 
sult of  voluntary  means. 

Action    on    Policy — Accidental    Injury — Proximate    Cause — Suffi- 
ciency of  Evidence — Instruction: 

The  policy  insured  against  death  "resulting  directly,  inde- 
pendently, and  exclusively  of  any  and  all  other  causes  from 
bodily  injuries  effected  solely  through  external  violent  and  acci- 
dental means.  While  playing  baseball,  the  insured,  in  sliding  for 
a  base,  slid  into  a  cement  block  used  for  the  base,  his  abdomen 
going  across  it  He  showed  evidences  of  pain  at  the  time.  A 
few  days  afterwards  he  submitted  to  an  operation  for  appendi- 
citis from  which  he  died.  At  the  time  of  such  operation,  the 
doctors  found  evidence  of  injuries — bruises  and  discoloration — 
upon  his  abdomen.  The  autopsy  revealed  a  gangrenous  condi- 
tion of  the  appendix.  Insured  had  consulted  a  physician  once  or 
twice  somewhat  more  than  a  year  previous  to  his  death.  The 
physician  found  some  tenderness  over  the  region  of  the  ap- 
pendix on  pressure,  and  some  soreness,  and  that  he  was  suf- 
fering from  a  mild  case  of  appendicitis,  catarrhal  in  nature. 
The  physician  prescribed  a  laxative,  and  never  heard  him  com- 
plain after  that.  Heldp  That  the  evidence  was  sufficient  to 
justify  the  finding  of  the  jury  that  insured  was  injured  by 
accidental  means  (the  sliding  into  the  base  not  being  expected 
or  intended),  and  that  the  injury  so  received  was  the  proximate 
cause  of  his  death.  Heldj  further.  That  under  the  instruction: 
"If  you  find  that  Ludwig  had  at  some  previous  time  suffered 
from  an  attack  of  appendicitis,  and  he  had  fully  recovered  there- 
from, so  that  immediately  before  the  external  accidental  injury 
at  the  ball  game,  if  you  find  that  there  was  such  an  injury  re- 
ceived by  him,  there  was  then  no  appendicitis  present,  but  be- 
cause of  such  previous  attacks  Ludwig  was  more  susceptible  to 
the  disease,  and  such  an  injury  started  it,  there  may  be  a  re- 
covery, although  the  external  accidental  injury  would  not  have 
produced  the  appendicitis  if  his  appendix  had  never  been  pre- 
viously impaired  by  disease.  In  other  words,  if  Mr.  Ludwig  re- 
covered from  his  former  attack  of  appendicitis,  if  he  had  it,  so 
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that  such  disease  no  longer  existed  in  his  body,  and  there  was 
only  a  susceptibility  to  have  it  in  case  a  proper  exciting  cause 
should  rise,  and  in  this  fall  on  the  cement  slab  on  the  base  is 
by  you  found  by  a  fair  preponderance  of  the  evidence  to  be  such 
exciting  cause,  and  to  be  external,  violent,  and  accidental  in- 
jury, the  amount  of  the  policy  would  become  payable,  upon 
proper  notice  and  proof  being  made.  But  if,  because  of  the 
former  attack  there  was  not  merely  a  susceptibility  to  a  fur- 
ther attack,  but  the  actual  disease  itself  existed,  liable  to  be 
rendered  active  and  virulent  by  an  injury  such  as  that  suffered 
by  Mr.  Ludwig,  in  that  event  the  active  disease  which  resulted 
in  death  would  not  be  regarded  as  the  result  of  the  fall  alone, 
but  as  joint  result  of  the  fall  and  the  latent  disease,  and  there 
can  be  no  recovery,"  properly  submitted  the  question. 

t Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Ludwig  V.  Preferred  Ace.  Ins.  Co.  of  New  York  (Minn.  S. 
C): 

130  Northwestern  Reporter  (March  17,  1911)   5. 


Poiicy— Occupation— Fraudulent  Representatfont:- 

The  policy  contained  the  following  conditions:  "Fraud,  mis- 
statement or  concealment  of  any  fact  in  the  application  for  this 
insurance,  or  for  any  claim  made  under  this  policy  shall  render 
this  contract  void."  *'If  the  insured  shall  be  injur0d  while  ex- 
posed to  hazard  greater  than  his  occupation  as  classed  by  the 
company,  its  liability  shall  be  only  for  such  amount  as  is  pro- 
vided for  the  more  hazardous  class."  Insured  gave  his  occupa- 
tion as  miller.  After  the  issuance  of  the  policy,  he  equipped  his 
mill  with  a  circular  saw,  and  operated  it  One  defense  was  that 
in  his  application  for  this  policy  the  insured  stated  that  he  was 
by  occupation  a  miller,  but  fraudulently  misstated  and  concealed 
the  fact  that  he  owned  and  operated  a  sawmill  equipped  with  a 
circular  saw  for  cutting  logs  into  lumber,  and  personally  oper- 
ated said  saws  and  the  cutting  of  logs  therewith,  and  while  so 
doing  received  the  injury  in  question;  another  that  operating  a 
circular  saw  was  an  occupation  classed  by  the  defendant  as  a 
prohibited  risk.  Held,  That  the  evidence  failed  to  show  fraud. 
Fraud  must  be  proven  with  some  degree  of  certainty,  and  can 
not  be  inferred  or  presumed  from  ambiguous  evidence.  There  is 
nothing  in  the  policy  which  avoids  the  policy  after  its  issue 
merely  because  the  assured  changed  his  occupation,  and  there 
is  no  covenant  or  condition  therein  that  he  shall  continue  in 
the  occupation  in  which  he  was  engaged  at  the  time  the  policy 
issued.  On  the  contrary,  the  policy  itself  recognizes  the  right  of 
the  assured  to  make  some  change  with  the  effect  only  of  de- 
creasing his  indemnity.  There  is  a  clear  recognition  of  the  lia- 
bility of  the  company  to  respond  in  damages  for  loss  of  time 
resulting  from  injuries  sustained  by  the  assured  while  acting 
outside  of  the  given  occupation. 

Action  on  Policy — Evidence — Book  of  Instructions: 

The  company's  book  of  instructions  to  agents  stipulating  that 
the  operation  of  a  circular  saw  is  a  prohibited  risk  is  not  com- 
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petent  evidence  to  change  or  modify  the  construction  which  the 
written  contract  would  otherwise  hear. 

Same — Same — Burden  of  Proof: 

The  burden  of  proof  is  upon  the  company  to  establish  a 
forfeiture  or  an  exception. 

[Judgment    for    plaintiff    below.      Here    afflrmed    against    com- 
pany.] 
Denoyer  v.  First  Nat  Ace.  Co.  (Wis.  S.  C.) : 

130  Northwestern  Reporter  (April  7,  1911)   475. 


Policy — Premium — Waiver: 

Although  the  policy  provided  that  in  case  any  installment  of 
the  premium  was  not  paid  when  due,  all  rights  tinder  the  policy 
lapsed  or  the  policy  ceased  to  be  effective,  yet  such  a  provision 
was  for  the  benefit  of  the  company,  and  it  had  the  uhdoubted 
right  to  treat  the  policy  as  in  force,  although  cause  for  forfeiture 
existed. 

Same — Same — Same : 

Insurance  companies  may  waive  prompt  payment  of  pre- 
miums, although  such  payment  is  of  the  essence  of  the  contract 
of  insurance  and  may  continue  and  treat  policies  in  force  after 
all  rights  thereunder  had  lapsed  by  reason  of  a  provision  therein 
that  non-payment  of  the  premium  or  any  part  thereof  shall  cause 
the  policy  to  become  void  and  of  no  force  or  effect. 

Same — Same — Same — Authority  of  Agent: 

A  waiver  of  the  conditioils  of  a  policy  may  be  made  by  an 
agent  of  the  company  who  has  either  express  or  implied  author- 
ity to  do  so.  Implied  authority  must,  however,  arise  by  virtue 
of  the  relation  of  the  agent  to  the  business  affairs  of  the  com- 
pany. If  the  agent  be  a  general  agent,  or  a  general  manager 
intrusted  with  that  branch  of  the  business  wherein  waivers  are 
usually  made,  a  waiver,  if  knowingly  and  intentionally  made,  is 
binding  on  the  company,  although  there  Is  a  provision  in  the 
policy  that  no  waiver  is  to  become  effective  unless  made  by  some 
particular  officer  or  officers  and  unless  indorsed  on  the  policy. 

Same — Same — Same — Attempt  to  Collect: 

Where  In  case  of  a  default  In  payment  of  a  premium,  the 
Insurance  company  makes  an  attempt  to  collect  such  premium 
or  a  premium  falling  due  after  the  first  default,  in  case  such 
default  would  terminate  the  insurance,  such  an  attempt  may  be 
considered  as  evidence  indicating  an  election  on  the  part  of 
the  company  to  waive  the  forfeiture  and  to  keep  the  policy  In 
force. 

Same — Same — Same — Collection  of  Past  Due  Premiums: 

Where  no  act  on  the  part  of  the  company  was  required  to 
terminate  the  policy  for  non-payment  of  premium,  and  no  special 
or  formal  act  of  the  company  was  required  to  keep  the  policy  in 
force,  the  act  of  the  company  In  demanding  and  receiving  past 
due  and  future  installments  of  premiums  could  continue  in  force 
lapsed  policies. 
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Waiver— Elemental-Estoppel : 

A  waiver  operates  as  an  estoppel  upon  the  party  who  waives; 
but  it  is  not  essential  to  a  waiver  that  a  party  in  whose  favor 
it  is  made  must  prove  all  the  elements  of  an  estoppel  in  pais 
before  he  is  entitled  to  avail  himself  of  the  waiver. 

Policy— Waiver— Effect: 

A  party  to  a  contract  who  has  the  right  to  terminate  it  by 
reason  of  some  default  by  the  other  party  may,  nevertheless, 
waive  such  a  right,  and,  if  he  does  so,  the  contract  remains  in 
full  force  and  effect 

Same — Same — How  Made: 

A  waiver  of  conditions  of  a  contract  may  be  in  express 
terms  or  by  implication  by  the  acts  and  conduct  of  the  party. 

Same — Same — Conduct  of  Parties: 

If  by  the  terms  of  a  contract  one  party  to  it  Is  required  to 
do  a  particular  thing  by  a  given  time  to  keep  the  contract  in 
force,  but  fails  to  do  so,  and  the  other  party,  after  the  default 
of  the  first  party,  does  something  by  which  he  manifests  an 
intention  to  continue  the  contract  in  force,  he  may  be  deemed 
to  have  waived  his  right  to  terminate  the  contract  for  a  past  de- 
fault, and  the  first  party  may  treat  the  contract  as  still  in  force, 
and  by  reason  thereof  the  law  gives  him  a  reasonable  time  there- 
after to  do  the  thing  which  was  omitted  by  him. 

Same — Same — Question  of  Fact: 

Whether  a  waiver  has  taken  place  or  not  ordinarily  depends 
upon  the  peculiar  facts  and  circumstances  of  a  given  case,  and, 
in  most  instances,  presents  a  question  of  fact  rather  than  of 
law,  or  at  least  a  mixed  question  of  law  and  fact 

Same — Same — Construction : 

Where  a  waiver  prevents  a  forfeiture  of  a  contract,  the  law, 
ordinarily,  permits  a  liberal  construction  to  be  placed  on  the 
acts  of  the  party  waiving  with  a  view  of  bringing  about  a  waiver. 

Same — Same — Non-Payment  of  Premium — Evidence  Considered: 
Insured  executed  an  order  on  his  employer  to  pay  to  the 
company  certain  premium  installments.  The  policy  provided: 
"Failure  by  said  employer  from  any  cause  to  make  any  deduc- 
tion as  above  provided  is  at  my  risk,  and  if  any  deduction  is  not 
made  as  above  provided,  said  policy  shall,  without  notice  of  any 
kind,  be  void  as  respects  the  corresponding  and  all  subsequent 
insurance  periods.  The  insured  did  not  earn  any  wages  for  the 
month  of  August,  and  no  premium  was  paid  for  that  month;  in 
the  month  of  September,  1908,  the  insured  earned  only  $8.98, 
which  was  paid  to  him  by  the  railroad  company;  during  the 
month  of  October,  1908,  the  insured  earned  in  excess  of  the 
amount  due  on  the  defaulted  installments  of  which  ^earnings 
$23.40  was  by  the  railroad  company  deducted  and  remitted  to 
the  company,  which  was  the  amount  then  due  on  the  policy.  This 
last  payment  was  made  by  the  employer  about  two  weeks  after 
the  death  of  the  insured.  The  company  had  knowledge  of  the 
default  in  payment  of  the  August  premium.     Notwithstanding 
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this  fact,  it  sent  a  statement  to  insured's  paymaster  for  all 
installments,  including  that  of  October.  In  several  instances  de- 
fault of  payment  had  occurred  prior  to  the  default  of  the  insured 
which  the  company  had  disregarded  and  had  demanded  and  re- 
ceived past  due  installments  of  the  premiums  and  had  treated 
them  as  though  they  had  been  tiniely  paid.  The  evidence 
showed  that  the  insured  probably  knew  of  the  company's  con- 
duct in  that  regard,  and  also  how  his  co-employes  were  treated, 
and,  hence,  he  had  some  grounds  to  infer  what  his  treatment 
under  similar  conditions  would  be.  Held,  That  the  evidence 
sustained  a  finding  that  the  company  had  waived  the  forfeitures 
for  the  non-payment  of  the  premium. 

Same — Same — Same — Demand : 

Where  the  company  had  knowledge  of  a  default  in  the  pay- 
ment of  an  installment  of  premium,  and  when  it,  in  the  regular 
way  undertook  to  collect  an  installment  of  the  premium  after 
default  of  payment  of  a  prior  one,  it  was  likewise  proper  to  infer 
that  it  did  so  with  the  intention  of  keeping  the  policy  in  force, 
and  that  it  had  waived  its  right  to  forfeit  the  rights  of  the  in- 
sured by  reason  of  the  non-payment  of  the  past-due  premium. 

Same — Same — Same — Same: 

Where  an  accident  policy  is  kept  in  force  so  as  to  authorize 
the  company  to  demand  and  receive  a  past-due  installment  of 
the  premium,  the  policy  must  be  deemed  in  force  for  all  other 
purposes. 

Same — Same— Same — Custom : 

Where  a  company,  under  a  policy  providing  for  the  payment 
of  premiums  in  monthly  installments  out  of  the  wages  of  in- 
sured, by  its  course  of  conduct  ignored  defaults  of  installments 
of  premiums  on  policies  held  by  insured's  co-employes,  such  con- 
duct was  a  circumstance  from  which  an  inference  could  be 
drawn  that  it  intended  to  treat  insured  in  the  same  manner. 

Same — Same — Same — Same — Evidence : 

Evidence  with  regard  to  the  company's  course  of  business  in 
collecting  premiums  on  policies  of  the  co-employes  of  the  in- 
sured who  were  similarly  situated  was  clearly  competent  to 
show  its  position  with  regard  to  past  defaults.  So  was  the  evi- 
dence with  regard  to  the  payment  by  insured's  employer  of  the 
past-due  premium  of  the  insured  which  was  made  in  the  regu- 
lar course  of  business. 

[Judgment  for  plaintiff  below.    Here  affirmed  agrainst  company.] 
Loftis  V.  Pacific  Mut.  Life  Ins.  Co.  (Utah  S.  C.)  : 
114   Pacific  Reporter   (April   10,   1911)    134. 

Action  on  Policy — Evidence — Fraudulent  Procurement: 

In  an  action  on  an  accident  policy  it  was  competent  for  the 
defendant  to  offer  any  evidence  which  tended  to  show  that  the 
insured  was  in  straightened  financial  circumstances,  and  had 
immediate  need  of  ready  money,  as  bearing  upon  the  question 
whether  the  policy  was  fraudulently  procured  and  the  injuries 
voluntarily  inflicted. 
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Same— Same — Cancel  lation : 

The  answer  of  the  company  set  up  cancellation  of  the  policy 
and  a  failure  of  consideration,  and  that  it  was  issued  upon  con- 
dition that  the  premium  should  be  paid  to  the  company  within 
a  reasonable  time  by  one  Wood,  the  insured's  duly  authorized 
agent,  and  a  failure  so  to  pay.  Wood  was  called  as  a  witness 
by  the  insured,  and  testified  to  facts  which  would  warrant  a 
finding  that  he  was  agent  or  broker  for  the  company.  During  his 
cross-examination  and  subject  to  the  general  exception  of  the 
insured  to  all  transactions  between  the  witness  and  the  com- 
pany subsequent  to  the  payment  of  the  premium  by  the  insured 
to  him,  the  witness  produced  and  there  was  admitted  in  evi- 
dence four  letters  tending  to  show  that  the  company  refused 
payment  of  the  premium  from  the  witness,  and  requested  him 
to  return  the  policy  for  cancellation.  No  specific  objection  was 
made  to  any  part  of  the  letters  as  not  bearing  upon  any  issue. 
These  letters  were  received  in  evidence  early  in  the  trial,  and 
during  the  cross-examination  of  a  witness  called  by  the  insured. 
They  were  all  material  as  bearing  on  the  issues  raised  by  the 
pleadings,  provided  there  had  been  proof  at  any  stage  of  the 
trial  that  Wood  was,  in  fact,  the  agent  of  the  insured. 

Same — Same — Models: 

In  an  action  on  a  policy  where  insured  claimed  that  his  in- 
juries were  sustained  by  getting  his  hand  caught  in  closing  a 
door  to  a  fiume,  it  was  within  the  discretion  of  the  trial  court  to 
permit  the  jury  to  view  a  model  of  such  door,  where  a  witness 
testified  that  it  was  constructed  according  to  insured's  descrip- 
tion, and  where  the  company  offered  to  correct  the  model  in 
any  particular  suggested  by  insured. 

[Verdict  for  company  belpw.     Exceptions  overruled.] 
Everson  v.  Casualty  Co.  of  America  (Mass.  S.  J.  C.) : 
94  Northeastern  Reporter  (April  11,  1911)   459. 

Binding  Receipt — Authority  of  Agent — Burden  of  Proof: 

On  the  question  whether  the  insurance  commenced  at  the 
time  the  application  was  made  and  the  premium  paid,  the  bur- 
den was  on  plaintiff  to  prove  that  the  soliciting  agent  had  author- 
ity, or  that  it  was  within  the  apparent  scope  of  his  authority, 
to  issue  a  receipt  binding  the  company  to  the  insurance  in  ad- 
vance of  the  issuance  of  the  policy. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

People's  Mut.  Life,  Ace.  &  Health  Ins.  Co.  v.  Powell  (Ark. 
S.  C): 

135   Southwestern   Reporter    (April   19,   1911)    823. 

Policy — Death  by  "Accident" — Construction: 

Death  by  "accident,"  as  used  in  an  accident  policy,  means 
a  death  which  is  not  the  natural  and  probable  consequence  of 
the  act  causing  it. 

Same — Same — Death  from  Chloroform: 

Death  from  Chloroform  administered  by  physicians  prepara- 
tory to  the  performance  of  an  operation,  due  to  a  hidden  disease 
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of  the  heart,  is  death  by  "accident"  within  the  meaning  of  an 
accident  insurance  policy. 

Same — Same — Same: 

The  policy  excepted  death  resulting  from  any  poison  or  in- 
fection, or  from  anything  accidentally  or  otherwise  taken,  admin- 
istered, absorbed  or  inhaled.  Held,  That  "such  exceptions  do  not 
cover  medicine  (even  though  it  contain  poison)  or  anything  taken 
or  administered  in  good  faith  to  alleviate  physical  pain  even 
though  it  results  in  unexpected  and  unintentional  death." 

Action  on  PoMcy — Cause  of  Death — Question  for  Jury — Expert 

Testimony: 

The  fact  as  to  what  caused  the  death  of  insured  was  for  the 
jury,  and  this  is  so  even  where  highly  scientific  propositions 
are  involved,  as  they  have  the  privilege  of  accepting  the  testi- 
mony of  experts  upon  the  question. 

Same — Burden  of  Proof: 

In  an  action  on  an  accident  policy,  the  burden  is  upon  the 
plaintiff  to  prove  that  the  death  was  "accidental"  and  where 
plaintiffs  have  made  out  a  prima  facie  case  showing  that  the 
insured  died  by  accident,  the  burden  is  on  the  defendant  to 
prove  that  it  resulted  from  one  of  the  excepted  causes  named 
in  the  policy. 
Same — Accidental  Death — Prima  Facie  Case: 

In  an  action  on  an  accident  policy,  a  prima  facie  case  of 
"death  by  accident"  was  made  out,  where  plaintiff  showed  that 
the  insured  was  in  apparent  good  health  up  to  the  time  that 
chloroform  was  administered  to  him  for  the  purpose  of  reliev- 
ing him  from  pain  while  undergoing  an  operation;  that  he  died 
while  the  chloroform  was  being  administered;  that  the  imme- 
diate cause  of  death  was  acute  dilatation  of  the  heart  caused  by 
the  administering  of  the  chloroform,  and  that  insured's  diseased 
condition  did  not  contribute  to  his  death  and  had  nothing  to 
do  with  causing  it 

Policy — Death  by  Bodily  Infirmity  or  Disease — Construction: 

The  policy  stipulated  that  the  company  would  not  be  liable 
if  insured's  death  should  be  caused  "wholly  or  in  part  by  a 
bodily  or  mental  infirmity  or  disease."  Held,  That  the  language 
of  the  exception  means  nothing  more  than  .that  an  accident, 
and  not  bodily  or  mental  infirmity,  was  the  proximate  cause  of 
death. 

Same — Rule  of  Construction — Exceptions: 

The  terms  of  an  accident  policy  issued  by  a  mutual  benefit 
society  should  be  defined  according  to  the  ordinary  and  usual 
understanding  of  their  signification,  and  be  construed  strictly 
against  the  company  where  they  narrow  the  range  and  force 
of  the  contract  of  insurance. 

Same — "Surgical  Treatment" — Construction : 

The  policy  excepted  death  "resulting  from  surgical  treat- 
ment." Insured's  death  resulted  from  dilatation  of  the  heart 
caused  by  the  administration  of  chloroform  preparatory  to  an 
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operation.  Held,  That  insured's  death  was  not  the  result  of 
"surgical  treatment."  "Surgery"  means  "the  hranch  of  the  heal- 
ing art  that  relates  to  external  injuries,  deformities  and  other 
morbid  conditions  to  be  remedied  directly  by  manual  opera- 
tions or  instrumental  appliances."  "Surgical"  is  defined  as  being 
"of,  or  pertaining  to,  surgery."  "Treatment"  means  the  act  or 
manner  of  treating.  To  "treat"  means  to  "apply  remedies  to"; 
as  to  treat  a  disease  or  a  patient.  A  "remedy"  is  something 
used  "for  the  cure  or  relief  of  bodily  disease  or  ailment"  "Surgi- 
cal treatment"  means  treating. a  disease  or  a  patient  by  means 
of  surgery,  which  in  turn  means  applying  manual  operations  or 
instrumental  appliances  to  the  aftected  part  for  the  purpose  of 
curing  or  relieving  the  bodily  disease  or  ailment  Administer- 
ing chloroform  as  was  done  in  this  case  does  not  come  within 
any  of  these  definitions  or  meanings. 

[Judgment  below   setting  aside  verdict  for  plaintiff.     Here   re- 
versed against  company.] 

Belle  V.  Travelers'  Protective  Assn.  of  America  (St  Louis 
C.  A.) : 

135  Southwestern  Reporter  (April  19.  1911)  497. 

Pol  icy-— Acceptance — Parol  Evidence : 

There  was  no  written  application  for  the  policy.  A  broker 
procured  the  necessary  data  to  fill  out  the  policy  form.  The 
statements  in  the  policy  were  expressly  made  warranties.  In- 
sured accepted  the  policy  and  retained  it  a  year  and  a  half  with- 
out objection.  Held,  That  by  accepting  the  policy,  insured  ac- 
cepted the  terms  and  conditions  thereof,  and  such  terms  could 
not  be  varied  by  parol  testimony. 

Broiler — Agency: 

A  mere  broker,  who  procured  the  regular  agent  of  the  com- 
pany to  countersign  a  policy,  did  not  represent  the  company  in 
procuring  data  from  insured  for  incorporation  into  the  policy. 
[Motion  to  set  aside  verdict  for  company  denied.] 
Enthoven  v.  American  Fidelity  Co.  of  Montpelier,  Vt  (N. 
Y.  S.  C,  App.  Div.) : 

128  New  York  Supplement   (May  8,  1911)   805. 

By-Law — Amendments — Binding  Effect — Venue: 

It  is  provided  in  Rev.  St  Tex.  1895,  art.  1585,  subd.  12,  that 
"suits  against  life  and  accident  insurance  companies  or  associa- 
tions may  also  be  brought  in  the  county  and  precinct  in  which 
the  persons  injured,  or  any  of  them,  resided  at  the  time  of  such 
death  or  injury."  Subsequent  to  the  issuance  of  the  policy  here 
sued  upon  the  defendant  association  enacted  a  by-law  providing 
that  all  suits  against  it  must  be  filed  in  the  city  and  county  of 
Dallas.  Heldf  That  the  by-law  was  not  binding.  In  laws  as  to 
the  venue  of  suits  the  individual  citizen,  and  not  the  corporation, 
is  favored.  The  right  is  a  substantial  one  of  fundamental  im- 
portance to  the  citizen,  and  one  which  he  cannot  be  deprived  of 
by  any  authority,  except  that  of  the  legislature  of  the  State  of 
Texas.     The  right  given  by  statue  to  sue  corporations  in  certain 
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counties  would  be  of  little  benefit  if  a  creature  of  the  law  could 
repeal  the  statute  and  set  up  a  by-law  of  its  own  in  its  stead. 
Same — Same — Same : 

Where  an  insured  contracted  that  future  enacted  by-laws 
should  enter  into  and  become  a  part  of  his  contract,  he  must 
have  had  in  contemplation  only  such  by-laws  as  a  corporation 
has  the  power  to  pass;  that  is,  such  by-laws  as  were  reasonable 
and  consistent  with  the  rights  guaranteed  to  him  by  the  statutes 
of  his  State.  He  could  never  have  contemplated  that  the  asso- 
ciation would  attempt  to  repeal  a  statute  and  deprive  him  of  a 
valuable  statutory  right. 

[Judgment  for  association  below.     Here  reversed  agrainst  asso- 
ciation.] 

Eaton  V.  International  Travelers'  Assn.  of  Dallas  (Tex.  C. 
C.  A.) : 

1S6  Southwestern  Reporter  (May  24,  1911)   817. 

Policy — Notice — Waiver: 

The  policy  required  that  notice  of  illness  be  given  wfthin 
ten  days.  Held,  That  a  denial  of  liability  on  the  ground  that  a 
certain  premium  had  not  been  paid  in  time  was  not  a  waiver 
of  the  forfeiture  for  failure  to  give  notice  within  the  required 
time. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Dewey  v.  National  Casualty  Co.  (N.  Y.  S.  C,  App.  Tr.) : 

129  New  York  Supplement  (May  29,  1911)   136. 

Policy — Construction — Notice: 

The  policy  provided  for  the  payment  of  $5,000  to  the  bene- 
ficiary named  in  the  policy  in  the  event  of  insured's  death  within 
the  terms  of  the  policy  and  for  the  payment  to  persons  entitled 
thereto  of  the  sum  of  $1,300  in  weekly  installments.  The  con- 
stitution of  the  society  required  that  notice  of  injuries,  out  of 
which  claims  might  arise,  should  be  made  within  ten  days,  and 
that  notice  of  like  character,  in  like  manner  and  time,  should 
be  given  in  case  of  death  resulting  from  injuries.  Failure  to 
give  any  notice  required,  and  failure  to  make  proofs  of  loss  or 
death  within  30  days  forfeited  all  claims  against  the  society. 
Held,  That  the  first  notice  was  one  which  was  intended  to  be 
required  in  case  insured  himself  was  claiming  indemnity,  and 
the  other  was  intended  to  apply  to  the  case  of  beneficiaries  mak- 
ing claims  on  account  of  insured's  death,  therefore  it  was  un- 
necessary that  the  first  notice  should  be  given  where  claim  was 
made  for  the  death  benefits  only. 

Same — Notice  and  Proofs  of  Loss — ^Walver: 

The  policy  required  that  notice. of  death  be  given  to  the  Su- 
preme Secretary  within  10  days  and  that  proofs  of  death  be  fur- 
nished within  30  days.  The  day  following  insured's  death  an 
autopsy  was  held  pursuant  to  an  agreement  between  insured's 
father  and  the  local  secretary  of  the  society.  The  body  was 
held  for  three  days,  during  which  time  the  chief  surgeon  of  the 
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order  was  notified  and  be  came  and  examined  the  body.  The 
chief  surgeon  also  had  charge  of  the  claim  department  of  the 
society.  He  caused  a  stenographer  to  take  down  the  minutes 
of  the  investigation  and  these  were  transcribed  by  the  stenog- 
rapher and  taken  by  the  surgeon  on  his  return.  Held,  That  by 
sending  its  officer  to  make  such  an  investigation  within  the  time 
stipulated  for  the  furnishing  of  notice  and  proofs  of  death  was  a 
waiver  thereof. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  society.] 
United  Commercial  Travelers  of  America  v.  Sain  (U.  S. 
C.  C.  A.,  6th  Cir.): 

186  Federal  Reporter  (June  8,  1911)  271. 

Policy — Terms — State  Reguiatlon: 

That  a  state  has  the  right  to  regulate  the  business  of  in- 
surance, and  provide  the  kind  and  character  of  insurance  con- 
tracts which  may  be  made,  is  beyond  controversy.  It  is  one  of 
the  most  important  police  powers  exercised  by  the  state. 

Same^Notice— Validity— Statute: 

Sec.  2575  of  the  Code  of  Miss.  1906,  provides  "No  company 
shall  make  any  condition  or  stipulation  in  its  insurance  con- 
tract concerning  the  court  or  jurisdiction  wherein  any  suit 
thereon  may  be  brought,  nor  shall  they  limit  the  time  within 
which  suit  may  be  commenced  to  less  than  one  year  after  the 
loss  or  injury,  and  any  such  condition  or  stipulation  shall  be 
void.  Hetdf  That  a  provision  of  an  accident  policy  requiring 
written  notice  to  be  given  within  ten  days  is  in  conflict  with 
the  statute  and  is  void. 

[Judgment   for  plaintiff  below.     Here   affirmed   against   com- 
pany.] 

Gen.  Ace,  Fire  &  Life  Assur.  Co.  v.  Walker  (Miss.  S.  C.) : 

55  Southern  Reporter  (June  10,  1911)   51. 

Policy — Contract — Statute: 

Sec.  4579  of  the  Ala.  Code  provides  that  ''no  life,  nor  any 
other  insurance  company,  nor  any  agent  thereof,  shall  make 
any  contract  of  insurance  or  agreement  as  to  policy  contract, 
other  than  is  plainly  expressed  in  the  policy  issued  thereon." 
Hetdf  That  a  waranty  indorsed  on  a  policy  and  referred  to  in 
the  body  of  the  policy  as  indorsed  thereon  is  "plainly  ex- 
pressed in  the  policy"  within  the  meaning  of  the  law. 

Application — Warranty — l^ateriality: 

The  application  for  the  policy  contained  the  following  pro- 
vision: "I  hereby  apply  for  a  policy,  to  be  based  upon  the  fol- 
lowing statement  of  facts,  all  of  which  I  hereby  warrant  to  be 
true  and  complete."  Held,  That  when  the  assured  warranted  the 
statement  to  be  true,  he  by  necessary  implication  agreed  that 
it  was  material.  Its  falsity  'WOuld  therefore  under  the  law,  bar 
him  of  any  recovery  on  the  contract. 

Action  on  Policy — Pleading: 

Defendant  alleged  in  defense  of  its  liability  that  insured  ap- 
plied for  a  policy  to  be  based  on  a  statement  of  facts  warranted 
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to  be  true,  and  set  out  the  balance  of  the  contract  in  its  entirety 
according  to  its  legal  effect,  and  alleged  that  the  statement  and 
warranty  were  untrue  in  particulars  enumerated.  Held,  That 
the  pleading  of  the  contract  according  to  its  legal  efCect  was  suffi- 
cient Held,  further.  That  the  plea  sufficiently  averred  a  war- 
ranty and  a  breach  thereof  as  against  a  demurrer. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Hunt  V.  Preferred  Ace.  Ins.  Co.  (Ala.  S.  C.) : 

55  Southern  Reporter  (June  10,  1911)   201. 

Action  on  Policy — Evidence — Experiments: 

It  was  claimed  that  insured's  death  was  caused  by  injuries 
sustained  by  being  thrown  against  the  seats  of  a  street  car 
while  rounding  a  curve.  The  defendant  claimed  that  the  motion 
of  the  car  could  not  have  caused  a  person  to  fall  as  insured 
did,  viz:  towards  the  inside  of  the  curve,  and  offered  evidence 
of  experiments  made  by  witnesses  with  the  same  car  rounding 
the  curve  at  different  speeds.  Held,  That  such  evidence  was 
admissible. 

dame — Same — Failure    of    Available    Witness    to    Testify — Pre- 
sumptions: 

The  plaintiff,  the  husband  of  insured,  and  the  beneficiary  in 
the  policy  sued  on,  did  not  take  the  witness  stand  to  testify. 
At  a  previous  trial  of  a  suit  on  another  policy  insuring  his  wife 
against  accidental  death,  the  husband  had  testified,  and  part 
of  this  testimony  was  used  by  the  defendant  in  this  action. 
The  court  Instructed  the  jury  that,  although  the  failure  to  call 
an  available  witness  gave  rise  to  a  presumption  that  if  he  had 
taken  the  stand  his  testimony  would  have  been  detrimental,  if 
the  evidence  taken  at  a  former  trial  and  introduced  in  this 
case  was  all  the  evidence  within  the  knowledge  of  such  witness, 
it  was  not  right  that  the  plaintiff  should,  in  addition,  have  the 
full  benefit  of  the  presumption  from  his  not  testifying  in  the 
case.  Held,  That  the  instruction  was  erroneous,  as  neither  the 
court  nor  t^e  jury  had  a  right  to  assume  that  all  of  the  facts 
within  the  knowledge  of  the  witness  had  been  proven  in  the 
former  case. 

8ame-^ame— rSame — Same : 

An  instruction  in  an  action  on  an  accident  policy,  that  the 
failure  of  the  beneficiary,  who  was  with  his  wife  at  the  time 
of  the  alleged  accident  and  until  her  death,  to  testify  was  un- 
accountable upon  any  other  hypothesis  than  that  he  could  not 
deny  the  truth  of  testimony  against  him  as  to  his  conduct  about 
the  time  of  his  wife's  injury,  was  proper. 

Same— Same— Same — Excuse : 

Where,  in  an  action  on  an  accident  policy  for  the  death 
of  plaintiff's  wife,  defendant  proved  facts  justifying  an  inference 
that  plaintiff  was  the  cause  of  his  wife's  death,  it  was  no  suf- 
ficient explanation  of  plaintiff's  failure  to  testify  that  he  shrank 
from  the  humiliation  of  having  to  repeat  his  infidelities  to  his 
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wife,  as  he  had  been  compelled  to  do  on  cross-examination  In 
a  former  action  on  a  policy  on  his  wife's  life  in  another  insur- 
ance company,  and  other  discreditable  happenings  at  the  time 
of  and  during  his  marriage. 

Same — Same — Same — instruction : 

The  defendant  requested  that  the  following  instruction  be 
given  to  the  jury:  **It  is  the  duty  of  a  party  to  a  suit  in  a  court 
of  equity  to  make  disclosure  of  all  of  the  material  and  relevant 
facts  in  his  possession  bearing  upon  the  issues  in  the  suit,  and 
to  withhold  none,  so  that  the  merits  of  the  controveisy  may 
be  fairly  and  properly  determined.  The  plaintiff  is  a  competent 
witness  under  the  laws  of  the  State,  but  has  not  testified  as  a 
witness  in  this  suit.  His  failure  to  testify  Is  unaccountable  upon 
any  other  reasonable  hypotnesis  than  that  he  could  not  deny 
the  truthfulness  of  the  testimony  given  against  him  as  to  his 
conduct  about  the  time  of  his  wife's  injury,  and  as  to  the  admis- 
sions made  by  him  at  the  former  trial;  nor  can  his  failure  to 
take  the  stand  and  testify  concerning  the  symptoms  and  condi- 
tions and  appearances  of  his  wife  after  the  injury  be  accounted 
for  upon  any  reasonable  ground,  except  that,  if  he  testified,  his 
testimony  would  have  tended  to  disprove  that  her  death  resulted 
from  accidental  means."  Held,  That  the  instruction  was  stated 
in  language  too  strong,  too  direct,  and  would  have  resulted  in 
invading  the  province  of  the  jury  if  it  had  been  given.  The 
jury  might  properly  have  been  instructed  that  they  would  be 
justified  in  presuming  against  complainant,  and  assuming  as  true 
the  facts  which  he  might  have  disproven  by  his  own  testimony 
if  untrue,  if  they  should  see  proper  so  to  do. 

Same — Cause  of  Death — Conduct  of  Beneficiary — Instructions: 

The  court  instructed  the  jury:  "If  you  find  that  there  is 
evidence  in  the  case  tending  to  show  discord  between  Dr. 
Fisher  (the  beneficiary)  and  Mrs.  Fisher  (the  insured)  or  bad 
treatment  of  Mrs.  Fisher  by  Dr.  Fisher,  or  immoral  conduct 
of  Dr.  Fisher,  or  that  he  forged  the  will  purporting  to  be  the 
will  of  Lula  A.  Fisher,  or  was  guilty  of  other  wrong  conduct,  you 
can  consider  said  evidence  as  a  part  of  the  circumstances  sur- 
rounding and  preceding  the  death  of  Mrs.  Fisher,  in  determining 
the  cause  of  her  death;  but  if  you  conclude,  from  the  preponder- 
ance of  the  evidence,  that  the  injury  received  on  the  street  car, 
directly  and  independently  of  all  other  causes,  through  external, 
violent,  and  accidental  means,  resulted  in  and  caused  her  death, 
then  you  should  not  allow  any  prejudice  against  the  complain- 
ant, Fisher,  by  reason  of  evidence  reflecting  on  his  character, 
to  affect  your  verdict.  If  you  believe  from  the  proof  that  his 
character  is  bad,  you  may  consider  this  as  bearing  on  the  prob- 
ability or  improbability  of  bad  conduct  on  his  part,  as  bearing 
on  the  question  whether  he  was  impelled  by  good  or  bad 
motives;  but,  if  he  has  made  out  his  case  by  a  preponderance 
of  the  proof,  he  is  entitled  to  recover,  no  matter  how  bad  you 
may  believe  his  character  to  be."  The  criticism  upon  this  part 
of  the  charge  is  that  it  segregates  the  testimony  introduced  by 
the  defendant  as  to  the  probable  cause  of  the  death  of  Mrs. 
Fisher  from  that  part  of  the  testimony  which  immediately  con- 
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cerned  the  alleged  accident  in  the  car,  and  told  the  Jury,  in 
effect,  that  they  might  consider  the  latter  evidence  apart  from 
the  former  in  reaching  their  conclusion  as  to  the  cause  of 
the  death.  Held,  That  this  was  not  a  proper  criticism.  The 
portion  of  the  charge  quoted  when  fairly  construed,  means  that 
the  jury  are  to  take  into  consideration  all  of  the  facts  proven 
in  determining  where  the  preponderance  of  the  evidence  lies  as 
to  the  cause  of  the  death. 

Same — Same — Same — Evidence : 

There  was  evidence  tending  to  show  that  a  will,  alleged  to 
have  been  made  by  the  insured,  was  forged  by  her  husband.  Held, 
That  in  an  action  on  a  policy  insuring  the  wife  against  accidental 
death,  in  which  policy  the  husband  was  named  as  beneficiary, 
such  evidence  was  material  only  as  a  part  of  jthe  circumstances 
surrounding  and  antedating  insured's  death,  and  as  bearing  upon 
the  question  of  what,  if  any,  motive  the  beneficiary  had  to  cause 
his  wife's  death. 

Same — Same — Instructions: 

In  an  action  on  an  accident  policy,  arising  out  of  the  death 
of  plaintiff's  wife,  defendant  claimed  that  she  died  as  the  result 
of  drugs  administered  to  her  in  the  course  of  medical  treatment, 
and  not  as  a  result  of  an  injury,  as  claimed  by  plaintiff.  The 
court  charged  that  the  evidence  showed,  after  it  was  claimed 
decedent  was  injured,  morphine  and  other  poisonous  drugs  were 
given  her  in  the  course  of  medical  treatment;  that  it  was  imma- 
terial whether  such  treatment  was  proper  or  improper,  or 
whether  it  was  the  intention  of  saving  or  prolonging  her  life, 
but,  if  the  jury  found  from  the  evidence  that  such  medical  treat- 
ment caused  or  in  any  wise  contributed  to  or  acted  in  conjunction 
with  the  injuries  to  bring  about  her  death,  or  hastened  her  death, 
there  could  be  no  recovery;  and  that  "you  may,  however,  con- 
sider whether  or  not  the  said  medical  treatment  was  in  accord 
with  the  practice  of  reputable  physicians,  and,  if  you  find  that 
it  was,  you  may  look  to  this  in  determining  whether  or  not  said 
medical  treatment  contributed  to  or  hastened  her  death."  The 
court  also  charged  that  an  autopsy  was  to  ascertain  the  exact 
cause  of  death,  and  that  a  chemical  analysis  of  decedent's 
stomach  was  to  ascertain  whether  there  was  any  poisonous  sub- 
stance therein,  so  that  if  the  jury  found  that  an  autopsy  was 
made  on  decedent,  and  a  chemical  analysis  made  on  the  con- 
tents of  her  stomach,  and  no  morphine  was  found,  then  they 
might  consider  such  facts  in  determining  whether  she  came  to 
her  death  by  morphine  poisoning,  accidental  or  otherwise,  or  as 
the  result  solely  of  the  accident.  HeJd,  That  the  instruction  on 
autopsy,  and  the  quoted  portion  of  the  other  instruction  were 
not  erroneous  as  eliminating  other  evidence  that  decedent's 
stomach,  from  the  time  of  her  alleged  injury  to  her  death,  was 
torpid  and  unresponsive,  and  that  under  such  circumstances 
morphine,  even  in  small  doses  by  hypodermic  Injections,  would 
probably  be  fatal,  though  it  might  not  be  disclosed  by  a  post 
mortem  examination  and  analysis  of  the  contents  of  the  stomach, 
in  the  absence  of  a  specific  request  presenting  such  phase  of 
the  testimony. 
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Same— Same — Same — Expert  Testimony: 

With  reference  to  the  weight  to  be  given  expert  testimony, 
the  court  gave  the  following  instruction :  "You  must  receive  and 
consider  this  class  of  testimony  with  great  caution,  and  you 
must  make  a  careful  and  painstaking  investigation  of  all  the 
facts,  with  the  view  of  getting  at  the  truth,  and  must  not  be  mis- 
lead or  confused  by  expert  testimony,  because,  while  expert 
testimony  is  sometimes  the  only  means  of,  or  the  best  way  to, 
reach  the  truth,  yet  it  is  largely  a  field  of  speculation,  beset 
with  pitfalls  and  uncertainties,  and  requires  patient  and  intelli- 
gent investigation  to  reach  the  truth."  It  is  insisted  that  the 
instruction,  discriminated  too  strongly  against  this  class  of 
evidence,  especially  in  warning  the  jury  that  they  must  not  be 
"misled  or  confused  by  expert  testimony."  Held,  That  the  trial 
court  committed  error  in  charging  the  jury  that  such  evidence 
should  be  received  with  "great  caution,"  and  that  they  "must 
not  be  misled  or  confused"  by  it. 

Same — Same — Same — Same — Hypothetical    Questions: 

The  court  instructed  the  jury:  "In  weighing  expert  testi- 
mony, you  must  look  into  all  the  evidence,  and  determine 
whether  the  facts  which  are  supposed  to  exist  in  the  hypothetical 
questions  that  are  asked  of  the  expert  witnesses  do  actually 
exist,  and  whether  the  facts  supposed  to  exist  be  true,  or  not, 
because,  if  one  fact  supposed  to  be  true,  included  in  the  hypo- 
thetical question,  is  untrue — that  is,  not  supported  by  the  evi- 
dence— then  the  opinion  of  the  expert  would  be  valueless.  Held, 
That  the  instruction  was  in  substantial  accord  with  the 
authorities. 

Policies — Proofs  of  Loss — ^Where  to  Be  Sent: 

The  provision  of  a  policy  that  proofs  of  loss  should  be  sent 
to  the  home  office  of  the  company  is  not  complied  with  by  send- 
ing such  proofs  to  the  company's  local  office. 

Same — Same — Waiver: 

«      Demand  for  an  autopsy  to  discover  the  cause  of  death  con- 
stituted a  waiver  of  proofs  of  death. 

Same — beneficiary  Supplement — Signatures — Estoppel : 

A  beneficiary  supplement,  insuring  plaintiff's  wife  against 
accident  in  his  favor,  was  attached  to  an  accident  policy  issued 
to  him.  The  premium  was  paid  and  retained  by  the  company 
without  requiring  the  wife's  signature,  and  such  beneficiary 
supplement  having  been  lost,  a  new  one  was  issued  in  lieu 
thereof.  Held,  That  the  company  was  estopped  to  object  to 
the  validity  thereof,  on  the  ground  that  It  was  not  signed  by 
the  wife  in  person  but  by  her  husband  for  her. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Fisher  v.  Travelers  Ins.  Co.  (Tenn.  S.  C.) : 

188  Southwestern  Reporter  (July  12.  1911)   816. 

Policy— "Public  Highway^— Railway  Platform: 

A  platform  at  ^  railway  depot,  used  by  the  public  for  tbe 
purpose  of  going  to  and  from  trains,  and  which  is  used  by  the 
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public  without  objection  for  the  purpose  of  traveling  from  one 
street  to  another  street,  and  to  other  parts  of  the  depot  grounds, 
is  a  "public  highway,"  within  the  meaning  of  an  accident 
insurance  policy  which  contained  the  provision:  "While  walk- 
ing on  a  public  highway,  by  being  injured  by  actual  contact  with 
a  bicycle  or  any  moving  conveyance  or  vehicle  propelled  by 
steam,  electricity,  cable,  horse  power,  gasoline,  or  compressed 
air." 

[Verdict    for    company    and    new    trial    ordered    below.      Here 
afnrraed  against  company.] 

Rudd  V.  Great  Eastern  Cas.  &  Indemnity  Co.  (Minn.  S.  C.) : 

131   Northwestern   Reporter   (June  30,   1911)    633. 

Policy — "Continuous  Force  without  Delinquency" — Evidence  Con- 
sidered: 

A  policy  of  insurance  contained  a  clause  that  entitled  the 
insured  to  a  cash  benefit  of  $120  after  the  policy  had  been  in 
continuous  force  without  delinquency  for  the  term  of  ten  years 
from  its  date.  The  policy  required  insured  to  make  payments  of 
$1  within  ten  days  after  the  1st  day  of  each  month,  and  pro- 
vided that,  in  case  any  such  payment  was  not  made  when  due, 
the  policy  should  be  ipso  facto  null  and  void.  Insured  made 
all  his  monthly  payments  prompty,  except  that  one  payment 
was  made  after  the  time  limited,  which  payment  was  received  by 
the  company  without  objection  and  retained.  Heldf  That  the 
policy  had  been  in  "continuous  force  without  delinquency,"  with- 
in the  meaning  of  the  clause. 

Action  on  Policy — Ultra  Vires  Conditions — Estoppel: 

The  insured  having  fully  performed  the  contract,  and  the 
ln8u**ance  company  having  received  and  retained  the  benefits 
of  such  performance,  the  latter  cannot  evade  performance  on 
the  ground  that  the  contract  was  ultra  vires. 

[Judgrment  for  plaintiff  below.    Here  affirmed  against  company.] 
Davis  V.  National  Casualty  Co.  (Minn  S.  C.) : 

131  Northwestern  Reporter   (July  21,  1911)    1013. 

Policy — "Passenger" — Postal   CIsrk: 

The  policy  insured  against  injuries  sustained  while  riding 
as  a  passenger  and  being  in  or  on  any  railway  passenger  car 
propelled  by  mechanical  power  provided  by  a  common  carrier 
for  passenger  service.  Held,  That  a  postal  clerk,  while  riding  in 
a  mail  car  performing  his  duties,  was  not  a  "passenger"  within 
the  meaning  of  the  policy. 

[Demurrer  to  complaint  sustained.] 

Bogart  V.   Standard  Life  &  Ace.  Ins.   Co.    (U.   S.   C.  C, 
Wash.) : 

187  Federal  Reporter  (August  10,  1911)  851. 

Policy — Conditions  as  to  Premiums — ^Validity: 

The  provisions  of  a  policy  of  accident  Insurance  that  pre- 
miums are  to  be  paid  on  or  before  the  first  day  of  each  month; 

1911-22 


Digitized  by  VjOOQIC 


338  DIGEST  OP  INSURANCE  CASES.        [Vol.  XXIV 

that  the  pasrment  of  a  premium  after  the  date  specified  on  the 
reciept  shall  not  continue  insurance  after  the  date  for  payment 
of  the  next  monthly  premium;  that  the  acceptance  of  any  past 
due  premiums  shall  be  optional  with  the  company  and  shall  not 
he  a  waiver  of  forfeiture  of  any  of  the  company's  rights,  hut 
shall  have  the  same  effect  as  if  a  new  application  had  been 
made  and  a  new  policy  issued  on  the  day  following  the  accept- 
ance, are  reasonable  and  valid. 

Same — Terms — Notice: 

In  the  absence  of  fraud  or  Imposition  a  policyholder,  by 
signing  the  application,  accepting  the  policy  and  bringing  suit 
on  it,  must  be  held  to  have  had  notice  of,  to  have  understood 
and  to  have  agreed  to,  the  terms,  limitations  and  conditions 
contained  in  the  application  and  in  the  policy. 

Same — Waiver — Course  of  Conduct: 

A  course  of  conduct  to  constitute  a  waiver  of  forfeiture  for 
delinquency  in  payment  of  premiums  must  be  a  course  of  con- 
duct on  which  the  insured  had  a  right  to  rely  as  giving  him  a 
just  and  reasonable  ground  to  infer  that  a  forfeiture  would  not 
be  insisted  upon.  A  course  of  conduct  within  the  express  terms 
of  the  policy  is  insufficient  to  constitute  a  waiver. 

Same — Rule  of  Construction: 

An  insurance  policy  should  be  interpreted  by  the  context, 
so  as,  if  possible,  to  give  a  sensible  meaning  and  effect  to  all 
its  provisions;  and  so  as  to  avoid  rendering  portions  of  it  con- 
tradictory and  inoperative,  by  giving  effect  to  some  clauses  to 
the  exclusion  of  others. 

Same — Payment   after   Due   Date — Reinstatement — Liability   for 
Accident  During  Period  of  Delinquency: 

The  policy  provided  for  a  monthly  payment  to  the  insured 
upon  total  loss  of  time  from  an  accident  which  would  wholly, 
and  continuously  from  its  date,  disable  him  from  performing 
duties  pertaining  to  his  occupation.  Premiums  were  required 
to  be  para  in  advance  on  or  before  the  first  day  in  each  month 
during  the  continuance  of  the  policy,  and  on  each  of  such  pay- 
ments the  policyholder  was  insured  from  the  date  of  the  con- 
tract until  the  first  day  of  the  next  calendar  month;  the  accept- 
ance of  past  due  premiums  being  made  optional  with  the  com- 
pany, and  not  in  any  case  to  be  a  waiver  of  forfeiture,  but  to 
have  the  same  effect  as  if  a  new  application  had  been  made  and 
a  new  policy  issued  on  the  day  following  such  acceptance.  After 
an  accident  on  June  5,  the  insured,  on  June  7,  sent  the  premium 
for  that  month,  which  was  accepted  June  8  in  ignorance  of  the 
accident.  Held,  That,  construing  its  provisions  together,  the 
policy  had  lapsed  from  June  1  until  its  renewal  on  June  8,  and 
that  as  to  the  accident,  which  occurred  during  that  time,  the 
plaintiff  was  not  insured. 

[Judgment   for   plalntlfT   below.     Here   reversed   in   favor   of 
company.] 

Crosby  v.  Vermont  Ace.  Ins.  Co.  (Vt.  S.  C.) : 

80  Atlantic  Reporter  (September  14,  1911)  817. 
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Action  on  Policy — Pleading — l^^easure  of  Recovery: 

In  an  action  on  an  accident  policy,  where  it  appears  that  the 
insured's  death  did  not  occur  within  the  period  of  twenty-six 
weeks  after  the  occurrence  of  the  accident,  the  plaintiff  is  en- 
titled to  recover  for  the  period  of  disability,  notwithstanding 
the  prayer  of  the  complaint  was  for  judgment  on  account  of 
insured's  death. 

[Judgment  for  plaintiff  below.     Here  affirmed  against   com- 
pany upon  plaintiff  filing  remittitur.] 

Tomson  v.  Iowa  State  Traveling  Men's  Assn.  (Neb.  S.  C.) : 

132  Northwestern  Reporter   (October  13.  1911)   405. 


Policy — Notice— Time: 

The  policy  provided  for  twenty-six  weeks  indemnity  for 
illness,  after  the  policy  had  been  in  force  for  thirty  days  prior 
to  the  beginning  of  such  illness.  It  required  that  "notice  in 
writing  of  any  disability  or  death  for  which  claim  is  to  be 
made  must  be  sent  to  the  secretary  of  the  association  at  Owosso, 
Mich.,  within  ten. days  after  the  beginning  of  said  disability  in 
order  to  entitle  claim^t  to  indemnity."  Held,  That  even  if 
insured  did  not  give  notice  to  the  company  within  ten  days 
after  the  commencement  of  the  illness,  if,  after  giving  such 
notice,  the  illness  continued  for  a  period  of  twenty-six  weeks 
thereafter,  insured  was  entitled  to  indemnity  for  that  period. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Miner  v.  National  Casualty  Co.  (Mich.  S.  C.) : 

132  Northwestern  Reporter  (October  20,  1911)   446. 

Policy — Cause  of  Death — Waiver: 

It  was  claimed  that  the  occupation  in  which  insured  was 
engaged  when  injured  would  entitle  his  beneficiary  to  $100  for 
death  from  accident  and  $200  in  case  of  death  from  sickness. 
There  was  no  classified  employment  under  which  the* beneficiary 
would  be  entitled  to  $100  if  insured  died  from  sickniess.  Held, 
That  the  tender  of  $100  under  these  circumstances  was  a  waiver 
pf  any  claim  that  insured's  death  was  from  sickness. 

Action  on  Policy — injury — Evidence: 

In  an  action  on  an  accident  policy,  in  which  the  defense 
was  death  from  sickness,  not  accidpnt,  testimony  of  a  witness 
that  deceased  "came  home  hurt"  was  objectionable  as  a  con- 
clusion, but  such  objection  was  harmless  where  the  witness  sub- 
sequently testified  as  to  the  visible  proof  of  the  injury. 

Same— "Wounds"— Definition: 

The  policy  sued  upon  reads:  "It  is  understood  and  agreed 
♦  *  *  that  injury  includes  only  the  result  of  external  violent 
and  accidental  means  leaving  on  the  body  marks  of  contusions 
or  wounds  visible  to  the  naked  eye."  Held,  That  the  court's 
definition  of  the  word  "wounds,"  viz:  It  comprehended  bruises, 
contusions,  fractures,  luxations  or  lesions  of  the  body,  was  cor- 
rect ' 
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Same — Proofs  of  Loss — Introduction  of  Full  Proofs: 

Defendant  accident  insurance  company  claimed  that  de- 
ceased died  from  illness,  and  not  accident,  and  called  for  fur- 
ther proofs  of  loss,  in  compliance  with  which  an  affidavit  of  the 
attending  physician  was  furnished  that  deceased  came  to  his 
death  wholly  as  the  result  of  an  accident,  causing  a  strain  and 
perhaps  accompanied  with  internal  injuries.  No  further  call 
for  proofs  of  loss  or  ohjection  to  their  sufficiency  was  made  till, 
at  the  trial  of  a  suit  on  the  policy,  the  proofs  were  claimed  to 
be  insufficient  as  to  the  cause  of  death,  and  defendant  intro- 
duced the  proofs  of  loss,  except  the  affidavit  Held,  That  plain- 
tiff was  entitled  to  put  the  affidavit  in  evidence. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Thompson  v.  Loyal  Protective  Assn.  (Mich.  S.  C.) : 

132  Northwestern  Reporter  (October  27,  1911)  554. 

Annotation — Character   of    Insurance    or   Company   Covered    by 
Question   in  Application  for  Life  or  Accident  Insurance  as 
to  Other  Insurance  or  as  to  Previous  Rejection  of  Applica- 
tion: 
Under  the  above  head  appears  an  annotation  to  the  case  of 

Wright  V.  Fraternities  Health  &  Ace.  Assn.,  heretofore  digested 

in  24  Insurance  Digest  317. 

32  Lawyers*  Reports  Annotated  (N.  a)  461. 
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Policy — Construction — "By  Total  Loss  of  Vessel": 

By  a  policy  of  marine  insurance  a  cargo  of  cement  was  in- 
sured against  total  loss  "by  total  loss  of  the  vessel."  In  an 
action  thereon  the  jury  found  that  barge  and  cargo  had  been 
practically,  if  not  completely  submerged,  that  there  had  been 
an  actual  total  loss  of  the  cargo,  caused  by  the  wreckage  of  the 
barge,  which,  however,  was  not  found  in  so  many  words  to  have 
been  a  total  loss,  and  judgment  was  entered  for  $2,700  damages. 
Held,  That  the  findings  were  amply  sustained  by  the  evidence 
and  were  to  the  effect  that  the  loss  of  the  cement  insured  had 
occurred  in  the  manner  contemplated  by  the  policy. 

[Judgment   for   company    below.      Here   reversed   against   com- 
pany.] 
Montreal  Light,  Heat  and  Power  Co.  v.  Sedgwick   (Can. 
S.  C.) : 

[1910]  Appeal  Cases  (The  Law  Reports,  November  1, 
1910)   598. 

Lloyd's  Association — ^Action  on  Policy — Federal  Courts — Jurisdic- 
tion: 

In  an  action  in  a  federal  court  against  the  members  of  a 
Lloyd's  insurance  association  on  a  contract  binding  them  jointly 
and  severally,  the  jurisdiction  of  the  court  was  not  defeated  be- 
cause some  of  the  defendant  members  were  not  inhabitants  of 
nor  served  within  the  district  wherein  the  suit  was  filed,  the  case 
proceeding  against  those  who  had  been  served. 

Marine  Insurance — Action  on  Policy — Pleading — Loss: 

The  complaint  alleged  that  the  vessel  by  which  the  lumber 
was  shipped  "was  by  the  perils  of  the  sea  wrecked  and  totally 
lost,"  and  that  until  said  loss  plaintiff  was  owner  of  the  prop- 
erty insured.  Held,  That  this  was  a  sufficient  allegation  that  the 
lumber  was  lost. 

[Defendant's  demurrer  to  complaint  overruled.] 
Richmond  Cedar  Works  v.  Buckner  et  al.   (U.  S.  C.  C, 
N.  Y.) : 

181  Federal  Reporter  (November  3,  1910)  424. 

Policy — General  Average  Expense — ^Towage: 

The  policy  insured  against  perils  of  the  sea,  excepting,  how- 
ever, liability  for  any  particular  average  loss  not  amounting  to 
five  per  cent,  of  the  value  of  the  vessel.  The  vessel  broke  her 
rudder  in  Gray's  Harbor,  to  which  place  she  was  bound  for  pur- 
pose of  getting  a  cargo  of  lumber,  and  was  rendered  unsea- 
worthy.    By  agreement  she  was  towed  to  San  Francisco,  loaded 
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with  a  full  cargo  of  lumber,  for  the  purpose  of  repairs.  In  action 
against  the  insurance  company,  the  question  was  raised  as  to 
whether  the  expense  of  towage  was  a  general  average  charge  for 
which  the  company  was  liable  or  a  particular  average  loss  within 
the  exception.  Held,  That  the  towage  expense  was  a  general 
average  charge,  for  the  benefit  of  both  parties,  for  which  the  in- 
surance company  was  liable. 

[Judfirment   for  plaintiff  below.     Here   affirmed  against  com- 
pany.] 

La  Fonciere  Compagnle  D* Assurances  Centre  Les  Risques 
de  Transport  de  Toute  Nature  v.  Dollar  (U.  S.  C.  C.  A., 
9th  Cir.) : 

181  Federal  Reporter  (December  1,  1910)  945. 

Reinsurance     Contract — Contract    not     Expressed     in     Policy — 

Stamp  Act: 

The  plaintiff,  an  insurance  company,  by  means  of  an  "open 
cover"  extending  over  a  period  of  more  than  twelve  months, 
reinsured  with  the  defendant,  an  underwriter  at  Lloyd's,  the 
risks  which  they  had  insured  with  respect  to  cargo  to  be  carried 
In  certain  steamers  during  the  period  in  question.  The  defendr 
ant  having  refused  to  sign  the  policy  put  forward  by  the 
plaintiffs  in  respect  of  a  loss,  for  which  they  had  become  liable 
in  the  sum  of  £230,  under  their  original  insurance,  on  the  ground 
that  the  plaintiffs  had  not  made  to  the  defendant  all  the  declara- 
tions that  they  should  have  made  under  the  "open  cover,"  it  was 
verbally  agreed  that  an  Independent  person  should  be  appointed 
to  examine  the  plaintiffs'  books,  and  that,  if  he  certified  that  all 
the  declarations  had  been  made,  the  defendant  would  sign  the 
policy  in  question  and  would  pay  the  £230,  for  the  loss.  The 
person  appointed,  after  examining  the  plaintiffs'  books,  certified 
that  all  the  declarations  had  been  made,  but  the  defendant  re- 
fused to  sign  the  policy  and  did  not  pay  the  £230.  In  an  action 
to  recover  £230,  as  damages  for  a  breach  of  the  verbal  agree- 
ment. Held,  That  the  action  was  not  maintainable,  (1)  because 
if  the  defendant  paid  the  £230,  he  would  be  paying  a  sum  of 
money  upon  a  loss  relative  to  sea  Insurance,  which  Insurance 
was  not  expressed  In  a  policy  of  sea  Insurance  duly  stamped, 
and  the  defendant  would,  therefore,  be  liable  to  a  penalty  under 
8.  97  of  the  Stamp  Act,  1891;  and  (2)  because  the  verbal  agree- 
ment was  a  contract  for  sea  insurance,  and,  not  being  expressed 
in  a  policy  of  sea  insurance,  was  invalid  under  s.  93  of  the 
Stamp  Act,  1891. 

[Jud^rment  for  defendant.] 

G^enforsikrings  Aktieselskabet  (Skandlnavla  Reinsurance 
Company  of  Copenhagen)  v.  Da  Costa.  (Eng.  C.  A.) : 

[1911]  1  King's  Bench  (The  Law  Reports.  January  2. 
1911)   137. 

Policy — Subrogation — "Assured": 

A  towing  company  took  out  a  policy  of  insurance  on  a  cargo 
of  a  barge  which  it  had  in  tow,  payable  to  the  cargo  owner,  and 
paid  the  premium  thereon.  The  cargo  was  lost  in  a  collision, 
and  the  insurance  company  paid  the  loss.    Held,  That  the  towing 
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company,  and  not  the  cargo  owner,  was  tfie  assured,  and  that  a 
provision  of  the  policy  that,  on  the  payment  of  any  loss  the 
insurance  company  should  be  subrogated  to  all  the  rights  of  the 
assured,  did  not  authorize  a  recovery  for  its  benefit  from  the 
towing  company  on  the  ground  that  it  was  in  fault  for  the 
collision. 

[Judgment  asralnst  insurance  company.] 

The  H.  A.  Baxter  et  al.  (U.  S.  D.  C,  R.  I.): 

182  Federal  Reporter  (January  19,  1911)   930. 

Policy — General  Average  Contribution — Freight: 

M.  &  Co.  chartered  a  vessel  to  import  certain  merchandise, 
issuing  bills  of  lading  on  their  own  forms  containing  a  clause 
providing  that  the  freight  on  the  goods  shipped  should  be 
deemed  earned  "ship  or  goods  lost  or  not  lost."  Held,  That 
since  the  freight,  being  payable  at  all  events,  was  not  a  risk  to 
the  shipper  as  freight,  but  was  absorbed  in  the  cargo,  such 
freight  should  not  be  deducted  in  determining  the  value  of  the 
cargo  at  its  destination  on  which  the  shipper  was  bound  to  make 
a  general  average  contribution  under  the  policy  of  insurance  on 
the  cargo. 
Same — "IVIarket  Value" — Construction : 

The  "market  value"  of  goods  is  the  price  at  which  the 
owner  or  producer  holds  them  for  sale;  the  price  at  which  they 
are  freely  oftered  in  the  market;  such  prices  as  dealers  in  the 
goods  are  willing  to  receive  and  purchasers  are  made  to  pay 
when  the  goods  are  bought  in  the  ordinary  course  of  trade,  irre- 
spective of  the  amount  of  freight 
Same — General  Average  Contribution — Nature  of  Contract: 

Under  a  policy  insuring  against  general  average  contribution 
by  the  insured,  the  liability  of  the  insurance  company  for  the 
general  average  contribution  of  the  insured  is  determined  by  the 
law  of  the  port  of  destination.  Such  policy  is  a  contract  of  full 
Indemnity  against  loss,  including  a  loss  on  account  of  general 
average  contribution,  provided  the  total  loss  of  the  insured  is 
within  the  limit  of  the  insured  valuation. 
Same — Same — IVIeasure  of  Liability: 

The  policy  covered  a  cargo  of  merchandise  of  an  agreed 
value  of  ^48,632,  against  the  perils  of  the  sea,  including  general 
average  contribution.  The  cargo  was  damaged  by  fire  to  the  ex- 
tent of  $7,037,  which  the  company  paid.  Upon  adjustment  of  the 
claim  for  general  average  contribution,  it  was  found  that  the 
cargo  was  liable  for  $22,544,  which  amount  the  shipper  paid  to 
the  owner  of  the  vessel.  The  contributory  value  of  the  cargo 
was  $66,513.  The  shipper  claims  that  the  company  is  liable  for 
the  same  proportion  of  the  amount  of  Its  contribution  in  general 
average,  $22,544,  as  the  amount  insured  by  the  policy  $48,632 
bears  to  the  valuation  in  the  policy.  The  company  claims  that 
it  is  liable  only  for  such  proportion  of  the  amount  of  the  shippers 
contribution  in  general  average,  as  the  policy  valuation  $48,632 
bears  to  the  contributory  value  of  the  cargo.  Held,  That  under 
Sec.  2744,  Cal.  Civ.  Code,  making  the  insurance  company  liable 
for  loss  falling  on  the  thing  insured,  through  contribution  required 
to  be  made    to  the  general  average  loss,  the  company's  liability 
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to  the  shipper  was  the  same  proportion  of  the  amount  of  its  con- 
tribution in  general  average  as  the  amount  insured  in  the  policy- 
bears  to  the  valuation  in  the  policy.  As  these  two  amounts  are 
the  same,  the  company  must  pay  the  shipper  the  full  amount 
paid  by  it  in  general  average. 

[Judgnnent  for  company  below.      Here   reversed   against   com- 
pany.] 
British  &  Foreign  Marine  Ins.  Co.  Ltd.  v.  Maldonado  &  Co. 
Inc.  (U.  S.  C.  C.  A.,  9th  Cir.) : 

182  Federal  Reporter  (January  19,  1911)  744. 

Policy — Seaworthiness — Waiver: 

The  policies  insured  a  vessel  against  loss  by  fire  while  "in  a 
seaworthy  condition"  and  provided  that  "This  policy  shall  be 
null  and  void  while  said  vessel  shall  be  unsea worthy,  except 
while  proceeding  to  a  port  for  repairs,  and  during  the  time  of 
said  repairs."  After  the  vessel  had  been  in  an  unseaworthy  con- 
dition for  several  months,  the  owners  wrote  to  the  company  that 
they  desired  to  continue  the  policies  in  force,  as  they  had  decided 
to  repair  the  vessel,  and  would  begin  such  repairs  within  a  few 
days.  The  company .  agreed  to  continue  the  policies  as  re- 
quested. Shortly  afterwards  a  small  loss  occurred,  which  loss 
was  paid.  Held,  That  even  though  the  company  knew  at  the 
time  it  paid  the  loss  that  the  vessel  had  not  been  repaired  and 
was  then  still  unseaworthy,  such  payment  did  not  waive  the 
condition  of  the  policy  as  to  unseaworthiness  as  to  subsequent 
losses,  nor  did  the  agreement  to  continue  the  policies  amount  to 
a  waiver,  except  for  the  few  days  it  would  take  to  repair  the 
vessel. 

Same — Watchman  Clause — Construction : 

The  policy  provided  that  "At  all  times  at  least  two  com- 
petent watchmen  shall  be  employed,  one  of  whom  shall  be  on 
duty  at  all  times."  Only  one  watchman  was  employed  by  the 
owner,  and  he  had  his  son  watch  the  vessel  a  part  of  the  time, 
the  watchman  employed  being  engaged  elsewhere  during  the 
greater  part  of  the  day,  and,  when  both  of  them  were  absent, 
they  arranged  with  the  watchman  of  neighboring  gasoline  yachts 
to  casually  look  after  the  insured  vessel  from  his  position  on  the 
yacht  some  40  or  50  feet  away,  he  not  being  employed  to,  and 
being  under  no  obligation  to  look  after  the  insured  vessel.  At 
the  time  the  fire  occurred  no  one  was  on  the  vessel.  Held,  That 
there  could  be  no  recovery.  There  were  not  two  watchmen  em- 
ployed, nor  was  one  watchman  kept  on  duty  at  all  times.  The 
purpose  of  requiring  that  two  watchmen  should  be  employed  was 
that  when  one  was  *called  away  to  his  meals,  or  was  asleep,  the 
other  might  be  on  duty.  It  was  agreed  that  one  should  be  on 
duty.  The  very  purpose  of  requiring  such  care  is  illlustrated 
well  by  what  occurred;  for  if  one  watchman  had  been  on  duty  at 
that  time,  he  probably  would  have  discovered  the  fire  before  it 
made  much  headway,  and  have  had  an  opportunity  to  extin- 
guish it. 

[Judgment  for  insured  below.    Here  reversed  in  favor  of  com- 
pany.] 

Mannheim  Ins.  Co.  v.  Tyner  (Ky.  C.  A.) ; 

Alliance  Ins.  Co.  v.  Tyner: 

Sea  Ins.  Co.  of  Liverpool,  Eng.  v.  Tyner: 

133  Southwestern  Iteporter  (February  22,  1911)   :coo 
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Insurance  of  Cargo  Owner — Surety  Contract — Subrogation: 

An  underwriter  insuring  a  cargo  owner  is  but  a  surety  that 
the  carrier  will  fulfill  his  contract,  whether  such  carrier  be  a 
common  or  special  carrier.  Such  a  surety  may  Interpret  his 
contract  in  a  manner  not  approved  by  the  carrier.  He  may 
even  interpret  it  wrongly  or  act  under  a  mistake  of  fact,  but 
still  he  acts  always  as  surety,  and  it  does  not  lie  in  the  mouth 
of  one  who  has  broken  his  contract  and  is  liable  to  his  shipper 
to  complain  that  the  underwriter  who  is  asserting  that, liability 
and  none  other  can  not  prevail  solely  because  of  the  terms  of 
hi?  suretyship. 

Unseaworthiness — Insufficient    Coal    Supply — Liability    of    Char^ 

terer: 

M  having  a  contract  for  carrying  the  season's  product  of  cer- 
tain sugar  producers  chartered  a  steamer,  which  was  loaded 
in  Cuba  and  which  cleared  for  New  York.  At  the  time  she  sailed 
she  had  an  insufficient  supply  of  coal  in  her  bunkers  for  the 
voyage  and  it  was  shown  on  the  trial  that  the  supply  wa&  in- 
sufficient to  reach  Newport  News,  where  the  master  had  intended 
to  re-fill  her  bunkers.  Owing  to  the  lack  of  coal  it  was  necessary 
to  put  into  harbor  along  the  North  Carolina  coast,  and  in  so 
doing  she  was  stranded.  She  was  subsequently  released  and 
was  taken  in  tow  to  New  York.  In  the  last  part  of  the  voyage  a 
number  of  bags  of  sugar  were  used  as  fuel.  The  underwriter 
paid  certain  salvage  charges  and  sued  M  to  recover  same.  The 
ship  owner  was  made  a  party.  Held,  That  the  lack  of  a  sufficient 
supply  of  coal  rendered  the  vessel  unseaworthy  at  the  com- 
mencement of  the  voyage,  and  was  a  breach  of  the  charterer's 
contract,  for  which  it  was  liable,  irrespective  of  whether  it  was 
a  special  or  common  carrier. 

[Judgment  for  underwriters.] 

British  &  Foreign  Marine  Ins.  Co.  et  al.  v.  Kilgour  S.  S.  Co., 
Ltd.  (U.  S.  D.  C,  N.  Y.) : 

184   Federal  Reporter    (March  23,   1911)    174. 

Maritime  Liens— ^Premiums  Paid  by  Broker: 

A  lien  does  not  attach  to  a  vessel  for  the  premiums  paid  by 
a  broker  on  a  contract  of  insurance  obtained  at  the  request  of 
the  owner. 

[Exceptions  to  petition  sustained.] 
The  Mame  (U.  S.  D.  C,  Conn.): 

184   Federal  Reporter   (April  27.   1911)    968. 

Policy — Value — Open  Policy: 

Where  the  valuation  clause  contained  in  the  policy  was  not 
filled  in,  the  policy  was  an  open  or  unvalued  policy;  under  such 
a  policy  the  value  must  be  proved  by  the  insured  in  each  case, 
and  in  ascertaining  the  value  under  such  a  policy,  the  value  is 
to  be  taken  as  of  the  time  of  the  commencement  of  the  risk. 

Same — Measure  of  Recovery — Co-insurance: 

It  is  a  general  rule  peculiar  to  contracts  of  marine  insur- 
anee  that,  where  the  value   of  the  insured's   interest   in   the 
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property  insured  exceeds  the  amount  of  the  instirance,  the  in- 
sured is  deemed  a  co-insurer  as  to  such  uninsured  part,  and  the 
underwriter  is  only  liable  for  such  proportion  of  the  loss  as  the 
amount  of  the  insurance  bears  to  the  value  of  the  insured's 
interest. 

Same — Same — American  Clause: 

A  policy  issued  by  the  Federal  Insurance  Company  pro- 
vided: ''And  in  case  of  any  insurance  upon  the  said  premises 
subsequent  in  day  of  date  to  this  policy,  the  said  Federal  In- 
surance Co.  shall  nevertheless  be  answerable  for  the  full  extent 
of  the  sum  by  them  subscribed  hereto  without  right  to  claim 
contribution  from  such  subsequent  assurers,  and  shall  accord- 
ingly be  entitled  to  retain  the  premium  by  them  received  in  the 
same  manner  as  if  no  such  subsequent  assurance  had  been 
made."  Held,  That  the  liability  of  the  Federal  Insurance  Com- 
pany was  to  be  determined  by  its  own  contract  with  insured,  and 
that  it  could  not  be  affected  by  subsequent  policies. 

Concurrent  Insurance — Payment — Estoppel : 

Where  the  liability  for  a  part  of  a  loss  on  a  vessel  was 
in  dispute  between  several  companies  having  policies  on  the 
risk,  a  contract  between  the  company  issuing  the  first  policy  and 
the  owner,  whereby  such  company  paid  part  of  the  loss  and 
loaned  to  the  owner  the  sum  in  dispute,  to  be  repaid  if  recov- 
ered from  the  other  companies,  was  valid,  and  did  not  con- 
stitute a  voluntary  payment  of  the  full  amount  of  the  loss,  which 
would  prevent  a  recovery  from  the  other  companies. 

Policy— "Open  Policy"— "Unvalued  Policy": 

An  open  or  unvalued  policy  is  one  in  which  the  value  of 
the  interest  at  risk  is  not  fixed  in  the  policy,  but  is  estimated 
by  a  certain  standard,  and  in  case  of  loss  is  made  out  by  proof. 

Same — "insurable  value": 

The  insurable  value  of  a  ship  in  an  open  policy  is  what  she 
is  worth  to  her  owner  at  the  port  where  the  voyage  commences, 
including  stores. 

[Decree  for  insured.] 

Peninsular  &  O.  S.  S.  Co.  v.  Atlantic  Mut  Ins.  Co.  (U.  S. 
D.  C,  Pa.): 

185  Federal  Reporter  (May  4,  1911)  172. 

Policy— Notice  of  Loss— "Prompt  Notice": 

A  marine  policy  provided  that,  "in  case  of  any  loss  or  mis- 
fortune" to  the  vessel,  "prompt  notice  of  the  disaster"  should 
be  given  to  the  insured,  and  that  a  failure  to  give  such  notice 
should  relieve  it  from  any  liability  therefor.  Heldf  That  the 
provision  was  valid  and  binding  on  insured,  and  it  was  imma- 
terial whether  or  not  such  notice  would  have  been  a  benenfit  to 
the  company.  Held,  further.  That  notice  given  30  days  after  the 
loss,  there  being  no  reason  why  insured  could  not  have  given 
notice  at  once,  was  not  "prompt"  within  the  meaning  of  the 
policy. 

[Decree  for  Insured  below.    Here  reversed  In  favor  of  company.] 
Whalen  et  al.  v.  Western  Assur.  Co.  of  Toronto  (U.  S.  C. 
C.  A.,  2nd  Cir.) : 

185  Federal  Reporter   (May  18,   1911)    490. 
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Policy   —   Construction    —   "Warranted    Free    from    Particular 

Average'^: 

In  marine  insurance  law  the  phrase  "warranted  free  from 
particular  average"  means  that  the  company  does  not  assume 
liability  for  a  partial  loss. 

Same — Particular  Average  Clause — "On  Fire" — "Burnt": 

The  policy  contained  the  following  clause:  "Warranted  free 
from  particular  average,  unless  the  vessel  or  craft  or  the  interest 
insured  be  stranded,  sunk  or  en  fire.  ♦  *  ♦'*  The  libel  alleged 
that  on  November  18th,  while  lying  in  said  port  of  Eagle  Harbor, 
and  before  discharging  said  cargo,  a  fire  broke  out  in  the  after 
'tween  decks  of  said  ship,  and  burned  the  bulkhead  forward  of 
the  lazaretto,  the  door  thereof,  and  a  considerable  portion  of 
dunnage  and  other  parts  of  said  ship.  In  an  exhibit  attached 
to  the  libel  there  was  quoted  from  the  ships  protest  a  statement 
concerning  the  fire  as  follows:  "About  9:30  p.  m.  smoke  was 
discovered  issuing  from  the  after  hatch,  by  one  of  the  crew,  who 
immediately  notified  the  master  and  then  gave  the  alarm.  This 
alarm  was  responded  to  by  the  crews  of  the  ships  Jupiter,  the 
S.  S.  Hornelen,  and  the  employes  of  the  Pacific  Creosoting  Com- 
pany, who  brought  with  them  several  chemical  fire  extin- 
guishers. The  master  went  below  through  the  lazaretto  and  saw 
the  reflection  of  the  fire  over  the  top  of  the  bulkhead  between 
the  after  'tween  decks  and  the  lazaretto.  The  after  'tween  decks 
were  still  full  of  cargo.  After  considerable  trouble  the  fire  was 
extinguished,  and  it  was  then  discovered  that  the  aforesaid  bulk- 
head, together  with  the  door  thereof  (the  bulkhead  was  built  in 
the  vessel),  and  the  dunnage  in  the  after  'tween  decks,  were 
burned,  and  some  of  the  ships  stores  in  the  lazaretto  were  dam- 
aged by  water  and  chemicals.  The  origin  of  the  fire  was  not 
discovered."  Held,  That  the  words  "on  fire"  are  not  synonymous 
with  the  word  "burnt"  and  the  change  of  phraseology,  mani- 
festly, was  not  made  without  a  purpose.  The  words  "oh  fire," 
in  connection  with  a  ship,  do  not  comprehend,  necessarily,  every 
fire  that  may  be  on  board  of  the  ship,  nor  do  they  have  the 
same  meaning  as  "consumed  by  fire"  or  "destroyed  by  burning." 
They  are  indicative  of  a  happening  whereby  the  ship  is  en- 
dangered by  actual  fire  burning  some  part  of  it,  and  necessitat- 
ing extraordinary  efforts  to  prevent  serious  damage.  A  bulk- 
head between  decks  is  part  of  a  ship,  as  an  inner  partition  wall 
is  part  of  a  house.  A  fire  in  that  part  of  a  ship  would  justify  an 
alarm,  and,  if  not  propmptly  subdued,  would  certainly  be  de- 
structive, and  such  a  happening  would  be  truthfully  described 
by  saying  that  the  ship  was  "on  fire."  It  is  the  opinion  of  the 
court  that  the  libel  tenders  an  issue  as  to  whether  the  ship  was 
in  fact  on  fire  within  the  meaning  of  the  clause  of  the  policy 
relied  upon  to  exempt  the  company  from  liability. 

[Exceptions  to  libel  overruled.] 

Pacific  Creosoting  Co.  v.  Thames'  Mersey  Marine  Ins.  Co.. 
Ltd.  (U.  S.  D.  C,  Wash.): 

184  Federal  Reporter  (April  27,  1911)  947. 
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Policy — Latent  Defect  in  l-lull — Defective  Stem  Frame: 

A  policy  of  insurance  on  a  ship  for  twelve  months  from 
December  10,  1908,  provided  that  the  insurance  should  cover  loss 
of  or  damage  to  the  hull  through  any  latent  defect  in  the  hull. 
In  1906,  when  the  ship  was  built,  the  builders  put  into  her  a 
stern  frame,  which  contained  a  latent  defect  that  was  not  dis- 
coverable by  reasonable  inspection  until,  during  the  currency  of 
the  policy,  it  became  visible  owing  to  the  ordinary  wear  and  tear 
of  the  ship.  The  stem  frame  was  in  consequence  condemned. 
Heldy  That  the  cost  of  a  new  stem  frame  was  not  recoverable 
under  the  policy. 

[Judgment  for  compajiy.] 

Hutchins    Brothers    v.    Royal    Exchange    Assur.    Corp. 
(Eng.  C.  A.) : 

[1911]    2   King's  Bench    (The   Law   Reports.   July   1, 
1911)   898. 

Application — Non-Disclosure    of    Material    Facts — Statute    Con- 
strued: 

Sec.  18  of  the  Eng.  Marine  Insurance  Act  provides:  "Sub- 
ject to  the  provisions  of  this  section,  the  assured  must  disclose  to 
the  insurer,  before  the  contract  is  concluded,  every  material 
circumstance  which  is  known  to  the  assured.  *  *  *  If  the 
assured  fails  to  make  such  disclosure,  the  insurer  may  avoid 
the  contract;  (2.)  Every  circumstance  is  material  which 
would  influence  the  judgment  of  a  prudent  insurer  in  fixing 
the  premium,  or  determining  whether  he  will  take  the  risk"; 
and  by  s.  19,  where  an  insurance  is  effected  for  the  assured 
by  an  agent,  the  agent  must  disclose  to  the  insurer  every 
material  circumstance  which  is  known  to  himself."  Ship- 
owners brought  an  action  to  recover  for  a  total  loss 
under  policies  of  insurance  on  the  hull  of  the  ship  during  a 
specified  voyage.  The  insurances  were  effected  through  the 
agency  of  the  managing  owner  of  the  vessel.  It  appeared  that 
twenty-two  years  had  elapsed  since  the  master  of  the  vessel 
had  been  at  sea,  he  having  during  that  time  been  engaged  as  a 
stevedore;  that  he  had  lost  his  last  ship  and  his  certificate  had 
been  suspended;  that  the  hull  was  largely  overinsured,  having 
regard  to  its  market  value,  and  that  there  were  insurances  on 
gross  freight  and  disbursements.  With  regard  to  part  of  these 
disbursements  there  was  no  insurable  interest  and  the  insurance 
was  effected  by  a  p.p.i.  or  "honour  policy."  The  managing 
owner,  to  whom  money  was  due  from  the  ship,  had  also  taken 
out  for  his  own  protection  "honour  policies"  to  a  large  amount 
on  disbursements.  Held,  That  first  afllrming  the  decisions  of  the 
Court  of  Sessions,  1910  S.  C.  1072,  there  was  no  duty  on  the 
part  of  the  owners  to  inform  the  insurers  of  the  past  history  of 
the  master,  and  that  the  omission  to  disclose  circumstances  re- 
lating to  his  career  did  not  constitute  the  non-disclosure  of  a 
material  circumstance;  but  secondly,  reversing  the  decisions  of 
the  Court  of  Session,  that  the  omission  to  disclose  the  facts  re- 
lating to  the  over-insurance  of  the  vessel  and  the  existence  and 
amount  of  the  "honour"  policies  did  amount  to  the  non-disclosure 
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of  material  circumstances,  and  that  the  contract  of  insurance 
was  voidable  by  the  insurers. 

[Judgment  in  accordance  with  opinion.] 

Thames  and  Mersey  Marine  Insurance  Company  v.  "Gun- 
ford"  Ship  Company; 
Southern  Marine  Mutual  Insurance  Association,  Limited  v. 
"Gunford"  Ship  Company  (Eng.  H.  L.) : 

[1911]   Appeal  Cases    (The  Law   Reports,  August   1, 
1911)   629. 

Policy — General  Average — Expenses  in  Port  of  Refuge: 

Expenses  for  wages  and  provisions  while  in  a  port  of  refuge 
to  which  a  vessel  was  compelled  to  go  for  repairs,  made  neces- 
sary by  a  peril  of  the  sea,  constitutes  a  proper  general  average 
charge. 

Same — Same — Same: 

A  rider  attached  to  the  policy  stipulated:  "In  case  of  claim, 
repairs  to  be  paid  without  deduction  of  new  for  old  whether  the 
average  be  particular  or  general";  and,  "in  the  event  of  loss  by 
fire,  claim  for  general  average  contribution  and  salvage  charges 
and  (or)  expenses  excepted  the  liability  hereunder  shall  be  in  pro- 
portion." Held,  That  under  this  stipulation  anything  which  con- 
stitutes a  loss  or  expense  resulting  from  the  perils  insured 
against  and  inseparably  annexed  to  the  thing  insured  is  some- 
thing that  the  insurer  has  impliedly  undertaken  to  pay. 
[Decree  for  plaintiff.] 

Risley  v.   President  and  Directors  of  Ins.   Co.  of  North 
America  (U.  S.  D.  C,  N.  Y.) : 

189  Federal  Reporter  (October  26,  1911)  629. 
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Taxation — Statute — Construction : 

The  Act  of  the  New  Jersey  Legislature,  approved  April  15, 
1907  (P.  L.  1907,  c.  71),  entitled,  "An  act  to  require  an  annual 
apportionment  and  accounting  of  surplus  of  life  insurance  com- 
panies/' did  not  create  a  new  and  distinct  debt  or  liability  as 
between  life  insurance  companies  and  the  State,  so  as  to  en- 
title such  companies  to  an  exemption  from  taxation  upon  surplus 
funds  representing  the  earnings  and  profits  distributable  to  de- 
ferred dividend  policyholders  as  a  class,  nor  was  it  intended 
to  effect  and  could  not  constitutionally  affect  any  change  in 
the  relative  rights  of  companies  and  policyholders,  under  ex- 
isting policies  of  insurance;  but  was  intended  to  effect  an  ap- 
portionment and  segregation  of  the  fund  in  which  deferred  divir 
dend  policyholders  as  a  class  were  entitled  to  participate  un- 
der the  terms  of  their  policies,  nor  was  it  intended  to  affect 
any  change  in  the  tax  act  of  1906  (P.  L.,  p.  418). 

Same — Same — Valuation  of  Deferred  Dividend  Policies: 

The  valuation  of  deferred  dividend  policies  in  accordance 
with  the  provisions  of  the  tax  act  of  1906  (P.  L.  1906,  p.  418), 
by  the  Commissioner  of  Banking  and  Insurance  for  the  pur- 
pose of  exemption  from  taxation  must  be  held  to  include  as  a 
factor  in  the  estimate  of  valuation  the  debt  or  liability  arising 
from  the  existence  of  the  fund  in  the  possession  of  the  com- 
panies payable  under  the  terms  of  their  contracts  of  insur- 
ance to  deferred  dividend  policyholders  as  a  class,  and  dealt 
with  by  the  legislature  in  the  act  of  1907  (P.  L.,  p.  132),  only 
for  purposes  of  regulation  and  administration. 

[Judgrment  of  State  Board   of  Equalization  allowing  an  exemp- 
tion on  deferred  dividend  policies  reversed  and  set  aside.] 
Mayor,  etc.,  of  City  of  Newark  et  al.  v.  Board  of  Equaliza- 
tion of  Taxes  of  New  Jersey  et  al.  (N.  J.  S.  C.) : 
77  Atlantic  Reporter  (November  3.  1910)  795. 

Principal  and  Surety — Bond — "Agent" — Question  for  Jury: 

An  insurance  company  appointed  one  as  its  "cashier  at  At- 
lanta, Ga."  He  gave  the  company  two  bonds,  one  of  which  was 
with  the  United  States  Fidelity  and  Guaranty  Company  as  sure- 
ty, whereby  it  "imdertook  to  guarantee  the  plaintiff  company 
against  loss  on  account  of  the  embezzlement  of  the  said  D.  E. 
Moorefield  in  his  office  as  cashier  of  the  Atlanta  office  of  the 
plaintiff  company."  The  other  was  given  with  Individuals  as 
sureties,  one  of  the  conditions  of  which  was,  it  was  void  if  the 
principal  should  pay  to  the  insurance  company  "any  and  all 
moneys  which  may  come  into  his  .hands  as  agent  of  or  for  said 
company,  and  shall  pay  or  cause  to  be  paid  to  said  company  all 
loans  or  advances  made  to  him  by  said  company,  or  to  any  spe- 
cial or  sub-agents  appointed  by  him,  on  account  of  future  com- 
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'missions  or  otherwise/'  and  "shall  not  incur  any  indebtedness 
for  advertising,  office  rent,  purchase  of  supplies,  or  for  any 
matter  or  thing  whatsoever  in  the  name  of  this  company,  with- 
out the  written  consent  of  the  president."  The  insurance  com- 
pany brought  suit  on  the  bond  last  described  for  the  amount  of 
money  alleged  to  belong  to  the  company  and  to  have  been  re- 
ceived by  the  principal  of  the  bond  while  acting  as  its  cashier 
while  the  bond  was  in  force,  which  he  refused  to  pay.  The  prin- 
cipal and  one  of  the  sureties  alleged  in  their  answer,  and  offered 
evidence  for  the  purpose  of  showing,  that  the  word  '*agent"  had 
a  technical  meaning  in  the  business  of  insurance  companies, 
and  included  those  soliciting  and  effecting  insurance,  who  an- 
swered a  description  entirely  different  from  those  who  were 
"cashiers"  of  insurance  companies,  and  contended  that  the  bond 
sued  on  did  not  secure  the  insurance  company  against  loss  be- 
cause of  the  failure  of  the  principal  to  pay  over  to  the  company 
any  of  its  money  collected  by  him  in  the  capacity  of  its  cashier. 
The  bond  sued  upon  was  prepared  upon  a  form  printed  by  the 
insurance  company.  The  jury  rendered  a  verdict  for  the  plain- 
tiff, and  to  the  order  of  the  court  refusing  a  new  trial,  and  to 
that  overruling  their  demurer  to  the  petition,  the  defendants 
excepted.  Held,  That  under  the  pleadings  and  the  evidence,  it 
was  a  question  of  fact  for  the  jury  to  determine  the  meaning 
and  scope  of  the  word  "agent"  in  the  bond  sued  upon,  and 
whether  or  not  the  bond  sued  upon  secured  the  insurance  com- 
pany against  loss  on  account  of  the  failure  of  the  principal  to 
pay  over  to  the  company  any  of  its  money  collected  by  him 
in  the  capacity  of  cashier. 

Same — Same — Rule  of  Construction: 

As  the  language  of  doubtful  meaning  was  in  a  printed  bond 
furnished  by  the  insurance  company,  the  obligee  in  this  case, 
it  was  error  to  charge:  "If  the  construction  is  doubtful,  that 
which  goes  most  strongly  against  the  party  executing  the  in- 
stnmient  or  undertaking  the  obligation  is  generally  to  be  pre- 
ferred." And  it  was  error  to  refuse  a  timely  written  request  of 
the  defendants  to  charge  "that,  where  contracts  are  ambiguous, 
they  should  be  construed  most  strongly  against  the  person  who 
prepared  the  instrument" 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  de- 
fendant] 

Moorefleld  et  al.  v.  Fidelity  Mat  Life  Ins.  Co.  (Ga.  S.  C.) : 

69  Southeastern  Reporter  (November  5,  1910)  119. 

Principal  and  Surety — Liquor  Lkente  Bond — Unlawful  Sales: 

The  defendant  was  surety  on  a  liquor  dealer's  bond,  condi- 
tioned for  the  keeping  of  an  orderly  house  and  paying  all  fines 
assessed  for  violating  the  liquor  law,  and  all  Judgments  for 
civil  damages  arising  from  unlawful  sales.  Held,  That  the  bond 
contemplated  that  the  dealer  would  not  sell  liquor  to  intoxicated 
persons. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  surety.] 
United  States  Fidelity  and  Guaranty  Co.  v.  State  ex  rel. 
Ballard  (Ind.  A.  C.) : 

92  Northeastern  Reporter  (November  8,  1910)   691. 
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Master  and  Servant — Joint  Liability  of  Employers — Evidence— 

Liability  Policy: 

On  the  issue  whether  two  defendants  were  Jointly  liable  to 
an  injured  employe,  an  employer's  liability  executed  to  them 
jointly,  and  produced  by  them  at  the  trial  in  response  to  notice, 
was  admissible  to  prove  such  joint  liability. 

[Verdict  for  plaintiff  below.     Here  exceptions  of  defendant  over- 
ruled.] 

Rosseau  v.  Deschenes  et  al.  (Mass.  S.  J.  C): 

92  Northeastern  Reporter  (November  8,  1910)   706. 

Mortgagor  and   Mortgage— Foreclosure— Distribution: 

The  K  Bank  held  a  first  mortgage  on  a  tract  of  land  in 
Kentucky  and  another  tract  in  Illinois.  The  S  Bank  had  a 
second  mortgage  on  the  Illinois  tract.  The  K  Bank,  having 
knowledge  of  the  second  mortgage  of  the  S  Bank,  took  a  second 
mortgage  on  the  Kentucky  property,  this  loan  being  further 
secured  by  the  assignment  of  a  policy  of  insurance  on  the  life 
of  the  mortgagor.  The  mortgagor  made  an  assignment  for  the 
benefit  of  creditors,  and  died  before  the  mortgage  debts  were 
paid.  The  insurance  company  paid  the  proceeds  into  court,  and 
thereupon  a  controversy  arose  between  the  beneficiaries  and 
the  K  Bank,  the  beneficiaries  Insisting  that  the  mortgage  debt 
of  the  K  Bank  arising  out  of  the  first  mortgage  should  have 
been  satisfied  out  of  both  the  Kentucky  and  Illinois  property, 
thereby  leaving  more  than  enough  to  satisfy  its  debt  arising 
out  of  second  mortgage  secured  by  the  Kentucky  property  and 
the  life  policy,  which  amount  they  claimed  as  beneficiaries. 
Held,  That  the  second  mortgage  could  require  the  K  Bank  to 
exhaust  the  property  on  which  it  had  an  exclusive  lien,  before 
proceeding  to  satisfy  its  claim  out  of  the  other  property  on 
which  both  had  liens.  The  right  of  the  beneficiaries  to  the 
proceeds  of  the  policy  was,  therefore,  dependent  upon  the  fact 
of  the  Kentucky  property  satisfying  the  debt  of  the  K  Bank. 

[Judgrment  for  bank  below.    Here  affirmed  against  beneficiaries.] 
Miles  et  al.  v.  National  Bank  of  Kentucky  (Ky.  C.  A.) : 
131  Southwestern  Reporter  (November  9,  1910)  26. 

Action  against  Wrong-Doer — Parties: 

Plaintiff  insured  property  to  Its  full  value  in  three  in- 
surance companies.  The  property  was  destroyed  by  reason 
of  the  negligence  of  the  defendant  railroad  company.  The 
insurance  companies  paid  the  loss.  Plaintiff  then  instituted 
an  action  for  damages  against  the  railroad  company,  and  it 
objects  that  the  suit  is  improperly  brought  as  plaintiff  is  not 
the  real  party  in  interest.  Held,  That  the  payment  of  the 
losses  by  the  insurance  companies  did  not  divest  plaintiff 
of  the  legal  title,  so  as  to  prevent  him  from  bringing  action 
for  the  negligent  destruction  of  the  property  for  the  benefit 
of  the  beneficial  owners. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defendant] 
Swift  &  Co.  V.  Wabash  Ry.  Co.  (Kansas  City  C.  A.) : 

131  Southwestern  Reporter  (November  9,  1910)    124. 
1911-23 
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Libel  and  Slander — ^Actlon  for  Damages — Pleading — Evidence: 

In  an  action  by  an  insurance  agent  against  a  publishing 
company  for  damages  for  publishing  a  libelous  article  concern- 
ing him,  it  was  sought  to  show  what  he  was  making  under 
his  insurance  contract  and  the  effect  of  the  publication  of  the 
article  upon  his  contract.  Held,  That  if  the  agent,  by  reason  of 
the  publication,  had  suffered  the  loss  of  his  agency,  this  fact 
should  have  been  specially  pleaded  and,  in  the  absence  of  such 
an  allegation,  evidence  of  damages  arising  out  of  such  loss  was 
inadmissible. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  de- 
fendant] 

Kentucky  Journal  Pub.  Co.  v.  Brock  (Ky.  C.  A.) : 

131  Southwestern  Reporter   (November  9,  1910)   1. 

Capital  Stock — Loan  by  Bank  for  Purpose  of  Securing  License — 

Liability  of  Bank  to  Creditors: 

Sec.  4335  of  Kirby's  Dig.  Laws  Ark.,  requires  all  insur- 
ance companies  to  have  a  subscribed  capital  of  $100,000,  one-half 
of  which  has  been  paid  in.  In  order  to  raise  the  $50,000  paid-up 
capital  as  required  by  Sec.  4335,  its  directors  executed  a  note  to 
the  company  for  $50,000.  each  of  whom  signed  the  note.  The 
note  was  presented  to  the  insurance  commissioner  as  paid-up 
capital  and  request  was  made  for  a  license  to  do  business; 
the  commissioner  refused  to  issue  license  on  the  note,  but 
suggested  that  they  might  borrow  money  on  the  note  and  a 
license  would  be  granted  upon  the  showing  that  the  company 
had  $50,000  in  cash.  A  loan  was  made  by  the  defendant  bank, 
on  the  security  of  the  note,  with  the  understanding  that  the 
note  would  be  taken  up  within  four  days.  Upon  presentation 
of  the  deposit  slip  to  the  commissioner,  the  license  was  issued, 
whereupon  the  note  was  taken  up.  Held,  That  the  bank  had 
the  right  to  loan  its  funds  to  the  insurance  company,  and  also 
the  right  to  accept  payment  of  the  loan,  even  though  it  knew 
that  the  insurance  company  was  using  its  capital  stock  in  mak- 
ing the  payment,  and  it  could  not  be  said  that  the  note,  while 
on  deposit  in  the  bank,  constituted  a  trust  fund  for  the  benefit 
of  the  creditors  of  the  insurance  company,  and  therefore,  it 
was  not  liable  to  the  insurance  company's  trustee.  Held,  fur- 
ther. That  these  facts  were  insufficient  to  establish  a  conspiracy 
between  the  bank  and  the  insurance  company  to  defraud  the 
latter's  patrons. 

[Judgment  for  defendant  below.     Here  affirmed  In  favor  of  de- 
fendant.] 

Dodge  V,  State  National  Bank  et  al.  (Ark.  S.  C.) : 

131  Southwestern  Reporter  (November  9,  1910)  65. 

Insolvent     Company — Expenses     of     Examination — Priority     of 
Liens: 

Prior  to  the  institution  of  proceedings  to  wind  up  the  af- 
fairs of  ihe  company  under  Sec.  63  of  the  N.  Y.  Ins.  Laws  (Con- 
sol.  Laws,  C.  33)  an  examination  was  made  pursuant  to  Sec. 
7  of  the  N.  Y.  Ins.  Laws  (Consol.  Laws  C.  28).    Held,  That  the 
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expense  of  the  examination  was  a  prior  lien,  where  its  allow- 
ance would  not  displace  specific  prior  liens. 

[Motion    to    conflrm    accounts    of    Superintendent    of    Insurance 

tfranted.J 
In  re  Traders*  &  Travelers*  Ace.  Co.  (N.  Y.  S.  C.) : 

126  New  York  Supplement  (November  14,  1910)  86. 

Principal  and  Surety — Policeman't  Bond — Scope  of  Risk: 

A  city  charter  required  policemen  to  furnish  bonds,  payable 
to  the  city,  and  conditioned  on  their  faithful  performance  of 
their  duties.  Held,  That  in  the  absence  of  any  provision  in 
such  a  bond  authorizing  persons  wrongfully  arrested  to  sue 
thereon,  and  in  the  absence  of  any  law  or  ordinance  authoriz- 
ing such  a  suit,  the  surety  was  not  liable  to  a  person  so 
wronged. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  surety 
company,] 

United  States  Fidelity  &  Guaranty  Co.  v.  Crittenden  et 
al.  (Tex.  C.  C.  A.) : 

131  Southwestern  Reporter  (November  16.  1910)  232. 

Action  by  Receiver — Foreign  Statute — Pleading: 

Where  a  foreign  statute,  or  the  statute  of  another  state, 
is  relied  on  as  conferring  a  cause  of  action,  it  must  be  sub- 
stantially stated  with  such  distinctness  that  the  court  may  un- 
derstand and  determine  its  effect. 

Same — Same — Same — Dissolution  of  Company: 

In  an  action  by  the  receiver  of  an  insolvent  foreign  mu- 
tual fire  in'surance  company  to  recover  an  assessment  by  the 
laws  of  the  State  of  Ohio,  the  home  state  of  the  company,  it 
was  alleged  "That  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio  pertaining  to  corporations,  and  particularly  under 
the  provisions  of  title  4,  chapter  3,  of  the  Revised  Statutes  of 
the  State  of  Ohio,  sections  6761,  6768,  6780,  6781,  and  6782 
thereof,  and  under  and  by  virtue  of  the  provisions  of  the  Con- 
stitution of  the  State  of  Ohio,  and  particularly  under  the  pro- 
vision of  section  2  of  article  4  thereof,  the  said  Supreme  Court 
of  Ohio  had  full  Jurisdiction,  in  a  proceeding  in  quo  warranto 
at  the  relation  of  the  Attorney  General,  to  oust  and  exclude 
a  corporation  from  the  exercise  of  its  corporate  rights,  priv- 
ileges, and  franchise,  and  to  enter  an  order  dissolving  such 
corporation,  and  to  appoint  a  trustee  for  the  creditors  and 
policyholders  of  such  corporation,  and  plaintiff  avers  that  the 
above-mentioned  suit  was  such  a  proceeding  and  was  authorized 
under  and  by  virtue  of  the  Constitution,  statutes,  and  laws  of 
the  State  of  Ohio;  that  said  court  had  full  and  complete  juris- 
diction of  the  subject-matter  of  said  suit,  and  full  and  com- 
plete Jurisdiction  over  the  parties  thereto,  and  plaintiff  avers 
that  said  Judgment  and  decree  are  still  in  full  force  and  effect 
and  are  entitled  to  full  faith  and  credit  under  the  provisions 
of  section  1,  article  4.  of  the  Constitution  of  the  United  States." 
Held,  That  the  complaint  was  insufficient  in  that  it  failed  to 
properly  plead  the  foreign  statutes,  as  from  what  was  pleaded 
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touching  this  matter  it  was  impossible  to  determine  whether 
the  Supreme  Court  of  Ohio  either  had  or  did  not  have  Juris- 
diction to  dissolve  the  corporation  and  vest  the  plaintiff  with 
the  right  to  enforce  such  contingent  liabilities  against  policy- 
holders as  are  stipulated  in  other  provisions  of  the  Ohio  Stat- 
utes. 

[Judgment    for   defendant   below.      Here   reversed   against    de- 
fendant] 

Swing  V.  Karges  Furniture  Co.  (St.  Louis  C.  A.) : 

131  Southwestern  Reporter  (November  16,  1910)  153. 

Surety  Bond — Reformation — Failure  of  Principal  to  Sign  Bond: 
Where,  through  mistake,  the  principal  failed  to  sign  a  bond 
executed  by  a  surety,  a  court  of  equity  may  reform  the  bond 
and  require  the  principal  to  sign  it 

Same — Same — Laches: 

Negligence  and  laches  are  both  grounds  for  the  refusal  of 
a  court  of  equity  to  reform  an  instrument. 

Same — Same — Sufficiency  of  Proof: 

Although  courts  of  equity  have  power  to  reform  written  in- 
struments and  make  them  conform  to  the  intention  of  the  par- 
ties, this  can  only  be  done  on  clear  and  satisfactory  proof. 

Same — Same — Jurisdiction  of  Court: 

A  court  of  equity  reforming  an  instrument  may  retain  con- 
trol and  enforce  it  as  reformed,  administering  full  relief. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant Construction  Company.] 
Aetna  Indemnity  Co.  v.  Baltimore  S.  P.  &  C.  Ry.  Co.  (Md. 
C.  A.): 

76  Atlantic  Reporter  (July  7,  1910)  251; 

39  Insurance  Law  Journal  (August,  1910)  1186. 

Fidelity  Bond— Default  of  Principal— Distribution: 

A  bond  furnished  in  compliance  with  the  requirements  of 
N.  Y.  Laws  1907,  c.  185  as  amended  by  Laws  1908,  c.  479  by 
persons  selling  steamship  tickets  and  receiving  money  on  de- 
posit, creates  a  fund  for  the  benefit  of  creditors  and  is  to  be 
distributed  among  them  equally. 

Same— Action— Sufficiency  of  Answer: 

In  defence  to  an  action  on  a  bond  issued  by  it,  the  surety 
alleged  that  it  had  paid  judgments  against  principal  in  excess 
of  $15,000.    Held,  That  the  answer  was  insufficient  in  failing  to 
allege  that  115,000,  the  amount  of  the  bond,  had  been  paid. 
[Demurrer  to  answer  sustained.] 

Cappadonna  v.  Illinois  Surety  Co.  et  al.    (N.  Y.   S.   C, 
Sp.  Tr.): 

125  New  York  Supplement  (November  21,  1910)  168. 

Action  against  Surety— Amount  in  Controversy— Jurisdiction: 

In  an  action  brought  in  the  United  States  Commissioner's 
Courts  of  the  Indian  Territory  to  recover  from  a  surety  for 
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the  default  of  the  principal,  the  amount  of  damages  or  debt 
claimed,  and  not  the  penalty  named  in  the  bond,  determines 
the  amount  in  controversy  and  the  jurisdiction  of  the  court. 

Principal  and   Surety — Guaranty  or  Suretyship — Acceptance   of 

Bond — Notice: 

A  bond  executed  by  one  person  as  principal  and  others 
as  sureties,  conditioned  that  the  principal,  who  has  been  ap- 
pointed as  agent  of  the  obligee,  shall  well,  truly  and  promptly 
pay  the  obligee  any  and  all  moneys  which  may  come  into  his 
hands  as  its  agent,  and  shall  keep  all  agreements  comprised 
in  any  and  all  contracts  theretofore  or  thereafter  made  be- 
tween the  obligee  and  the  principal,  binds  the  sureties  as 
sureties,  and  not  as  guarantors,  and  no  notice  of  the  obligee's 
acceptance  of  the  bond  is  required. 

[Judgment  for  sureties  below.     Here  reversed  in  favor  of  in- 
surance company.  1 

Fidelity  Mut  Life  Ins.  Co.  v.  Stegall  et  al.  (Okla  S.  C.) : 

111  Pacific  Reporter  (November  21,  1910)  389. 

Annotation — Relief  from  a   Mistake  of  Law  as  to  Effect  of  In- 
surance Policy: 
Under  the  above  heading  appears  an  annotation  to  the  case 

of  Dolvin  V.  American  Harrow  Co.,  heretofore  reported  in  54 

Southeastern  Reporter  706. 

28  Lawyers'  Reports  Annotated  (N.  S.)  831. 

Corporations — De      Facto     Corporations — Liability     of     Stock- 
holders: 

Where  a  corporation  is  wholly  illegal  and  unauthorized  by 
law,  the  stockholders  are  liable  as  partners.  Members  of  a 
corporation  de  facto  acting  in  good  faith  under  the  belief  that 
they  constitute  a  corporation  are  not  liable  as  partners.  Mere 
defects  in  organization,  such  as  failure  to  comply  with  some 
statutory  enactment,  will  not  by  the  weight  of  authority  render 
the  members  liable  as  partners. 

Same — Special  Charter — ^Acceptance: 

C.  19,  Ind.  Loc.  Laws  1850,  granted  a  special  charter  author- 
izing certain  grantees  named  therein  to  form  an  insurance 
corporation.  Held,  That  if  the  charter  was  not  accepted  prior 
to  tho  taking  effect  of  the  new  constitution  in  1861,  it  could 
not  thereafter  be  adopted,  nor  a  corporation  organized  under  it. 

Same — Charter — ^Alienation : 

A  special  charter,  authorizing  the  grantees  therein  to  or- 
ganize an  insurance  corporation,  could  not  be  alienated  without 
the  consent  of  the  State,  in  the  absence  of  express  provision 
therefor,  as  a  corporate  charter  is  not  the  subject  of  barter 
and  sale. 

Same — De  Facto  Corporation — Estoppel: 

The  company  exercised  the  functions  and  powers,  and 
claimed  the  rights  and  privileges  granted  by  a  special  act  of 
the    Indiana   Legislature,   which    powers    and    privileges    were 
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practically  the  same  as  are  granted  by  the  general  laws. 
Plaintiff,  who  insured  in  the  company,  dealt  with  it  as  a 
corporation.  Held,  That  neither  plaintiff  nor  the  company  would 
be  heard  to  deny  that  the  company  was  a  de  facto  corporation. 

Same — Existence— Who  May  Question: 

The  State  alone,  in  a  direct  proceeding  for  that  purpose, 
may  interpose  to  question  the  rights  in  cases  where  constitu- 
tionally a  de  jure  corporation  may  exist 

Same — De  Facto  Corporation — Conditions: 

Before  there  can  be  a  de  facto  corporation  it  must  appear 
that  there  was,  first,  a  valid  law  under  which  a  corporation 
might  have  been  formed;  second,  a  bona  fide  attempt  to  in- 
corporate under  such  law;  and,  third,  an  actual  exercise  of 
such  corporate  powers. 

Same — Same— Estoppel: 

There  was  a  general  law  under  which  the  company  could 
have  been  incorporated.  An  attempt  to  incbrporate  it  imder  a 
local  law,  which  was  inoperative,  was  made.  It  exercised  cor- 
porate powers  and  was  dealt  with  by  plaintiffs  and  others  as 
such.  Held,  That  those  dealing  with  it  as  a  corporation,  to- 
gether with  its  stockholders,  were  estopped  to  deny  its  existence 
as  a  de  facto  corporation. 

Same — Same — Same : 

Where  it  appears  that  all  parties  were  equally  chargeable 
with  knowledge  of  the  corporate  powers  and  obligations  of 
those  claiming  incorporation,  and  appellant  clearly  dealt  as 
with  a  corporation,  in  good  faith,  and  in  the  belief  that  it  was 
duly  incorporated,  as  did  the  alleged  stockholders,  he  is 
estopped,  unless  there  was  no  law  authorizing  the  formation  of 
a  corporation,  to  claim  that  appellees  are  partners. 

[Judgment  for  defendants  below.     Here  affirmed  in  favor  of 
defendants.] 

Jennings  v.  Dark  et  al.  (Ind.  S.  C) : 

92  Northeastern  Reporter  (November  22,  1910)  778. 

Proceeds — Distribution — Rights  of  Hoider  of  Mechanic's  Lien: 

The  holder  of  a  mechanic's  lien,  on  property  owned  by  an 
insured,  has  no  claim  on  the  proceeds  of  insurance  policies  taken  ' 
out  by  the  owner  and  payable  to  efther  himself  or  a  mortgagee 
of  the  property. 

[Judgment  against  Hen-holder.] 

Healey  Ice  Machine  Co.  v.  Green  et  al.  (U.  S.  C.  C,  N.  C.) ; 
181  Federal  Reporter  (November  24,  1910)  890. 

Credit  Indemnity  Bond — Renewal — Scope  of  Risk: 

A  credit  indemnity  bond  provided  that,  if  after  its  expira- 
tion a  new  bond  was  issued,  losses  during  the  term  of  the 
new  bond  on  goods  shipped  within  twelve  months  prior  to  the 
expiration  of  the  old  bond  would  be  covered  by  the  new  bond 
subject  to  the  limitations  therein  contained.  The  new  bond 
excluded  a  certain  class  of  purchasers  covered  by  the  original 
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bond.  Held,  That  there  could  be  no  recovery  for  losses  sus- 
tained during  the  term  of  the  new  bond  on  goods  shipped 
within  twelve  months  prior  to  the  expiration  of  the  old  bond  to 
the  class  of  purcliasers  excluded  by  the  new  bond. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

National  Aniline  &  Chemical  Co.  v.  American  Credit  In- 
demnity Co.  (Pa.  S.  C): 

77  Atlantic  Reporter  (November  24.  1910)  920; 
39  Insurance  Law  Journal  (December,  1910)  1770. 

Wife's    Policy — ^Assignment    to    Testamentary    Trustee — Inheri- 
tance Tax: 

An  insurance  policy  payable  to  insured's  widow  absolutely, 
and  assigned  by  the  beneficiary  to  Insured's  testamentary  trus- 
tee, the  beneficiary  not  intending  thereby  to  relinquish  her 
right  to  the  proceeds,  remained  the  property  of  the  beneficiary 
and  did  not  become  a  part  of  insured  estate,  and  was  not  sub- 
ject to  the  inheritance  tax  prescribed  by  the  laws  of  Wisconsin. 

[Judgment  declaring  that  policy  waa  exempt  from  inheritance 

tax  below.    Here  affirmed.] 
In  re  BuUen's  Estate  (Wis.  S.  C.) ; 
Bullen  et  al.  v.  State  et  al.: 

128  Northwestern  Reporter  (November  26,  1910)  109. 


Guaranty  Bond — Nature  of  Contract: 

A  guaranty  insurance  bond  indemnifying  against  loss  aris- 
ing out  of  any  default  of  insurance,  is  in  effect,  an  insurance  con- 
tract to  which  the  rules  of  construction  peculiar  to  contracts 
of  suretyship  proper  do  not  apply,  but  to  which  the  rules  govern- 
ing ordinary  contracts  of  insurance  are  applicable. 

Same — Rule  of  Construction: 

If  a  guaranty  insurance  bond  is  fairly  open  to  two  con- 
structions, one  of  which  will  uphold  and  the  other  defeat  the 
claim  of  the  insured,  that  should  be  adopted  which  is  most 
favorable  to  the  insured;  but  the  plain  intention  of  the  parties 
cannot  be  nullified  by  construction. 

Same — Change  of  Specifications — Forfeiture: 

Where  a  building  contract,  the  performance  of  which  is  se- 
cured by  a  guaranty  insurance  bond,  reserves  the  right  to  make 
changes  in  the  work  and  order  extras  in  writing  without  limit, 
the  mere  fact  that  such  changes  are  made  and  extras  ordered 
verbally,  which  are  audited  and  allowed  by  the  architect,  does 
not  release  the  bond. 

Same — Notice  of  Default — Reasonable  Time — Question  for  Jury: 
The  provision  of  the  bond  for  notice  to  be  given  the  com- 
pany of  any  default  on  the  part  of  the  principal  which  may 
result  in  loss  immediately  after  the  insured  has  notice  thereof 
requires  that  It  be  given  only  within  a  reasonable  time  in  view 
of  all  the  circumstances.  This  is  ordinarily  a  question  of  factj 
but  if  the  facts  are  undisputed,  and  only  one  reasonable  con- 
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elusion  can  be  drawn  therefrom/  it  is  the  duty  of  the  trial  judge 
to  instruct  the  jury  accordingly. 

Same — Same — Same — Insufficient  Proof: 

The  bond  required  insured  to  give  notice  of  any  default  by 
the  principal,  a  building  contract,  within  a  reasonable  time 
after  such  default.  On  April  6th  suit  was  brought  against  the 
contractor  by  a  materialman  to  recover  some  11,500,  the  value 
of  materials  which  were  furnished  and  used  in  the  construction 
of  the  warehouse,  and  the  owner  was  garnished.  The  owner, 
however,  gave  the  surety  company  no  notice  of  the  default  of 
the  contractor  until  April  27th.  Held,  That  the  notice  was  not 
given  within  a  reasonable  time  and  the  surety  was  thereby  re- 
leased. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

George  A.   Hormel   &   Co.   v.  American  Bonding  Co.   of 
Baltimore  et  al.  (Minn.  S.  C.) : 

128  Northwestern  Reporter  (November  25,  1910)  12. 

Indemnity  Insurance — Policy — Rule  of  Construction: 

A  contract  of  insurance  must  be  so  construed  as  to  give 
effect  to  the  intention  of  the  parties;  but,  where  there  is  doubt, 
the  contract  must  be  resolved  strictly  in  favor  of  insured. 
Same — Same — Risk : 

The  policy  provided  that  the  company  would  indemnify  in- 
sured against  loss  from  liability  imposed  by  law  upon  the 
assured  for  damages  on  account  of  bodily  injuries  or  death 
accidentally  suffered  while  this  policy  is  in  force  by  any  person 
or  persons  not  employed  by  the  assured  while  at  or  about  the 
work  of  the  assured,  described  in  the  schedule,  during  the 
prosecution  of  the  said  work  at  the  place  or  places  described 
in  the  schedule.  Insured  owned  a  vacant  lot,  adjoining  its 
power  plant,  on  which  was  a  well  whose  top  was  not  properly 
secured.  Having  trespassed  on  this  lot  for  the  purpose  of 
peeping  into  the  dressing  room  of  a  theater  which  adjoined  in- 
sured's lot,  a  youngster,  forgetful  of  all  save  the  sights  he  saw, 
lost  his  balance  and  landed  at  the  bottom  of  the  well,  which 
was  directly  under  the  window  through  which  he  was  gazing, 
sustaining  injuries  from  the  fall  for  which  he  claimed  damages 
against  insured.  Held*  That  the  policy  did  not  cover  such  an 
Injury. 
Same — Same — Same — Liability  for  Costs  Incurred  in  Groundless 

Litigation: 

Where  the  defendant  company  was  not  answerable  for  dam- 
ages claimed  against  insured  for  the  reason  that  the  injuries 
sustained  were  outside  of  the  risks  assumed  by  it,  it  was  not 
liable  for  costs  incurred  by  insured  in  the  defense  of  a  ground- 
less action,  or  for  a  settlement  made  by  insured  for  his  own 
benefit. 

[Judgment  for  plaintiff  below.    Here  reversed  in  favor  of  com- 
pany.] 

Henderson  Lighting  &  Power  Co.  v.   Maryland  Casualty 
Co.  (N.  C.  S.  C.) : 

69  Southeastern  Reporter  (November  26,  1910)  234. 
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Burglary  Insurance — Set  of  Books — Condition  Precedent: 

The  policy  required,  as  a  condition  precedent  to  the  right 
to  sue,  that  the  insured  keep  books  of  account,  so  that  if  a  loss 
occurs,  such  loss  may  be  accurately  determined.  The  evidence 
shows  that  no  such  books  were  kept.  Held,  That  there  could 
be  no  recovery  and  the  complaint  should  have  been  dismissed. 

Same — Action — Best  Evidence — Carbon  Copy: 

Insured  made  a  list  of  goods,  alleged  to  have  been  stolen, 
from  certain  empty  paper  wrappers  and  paste-board  boxes. 
This  list  was  given  to  an  insurance  broker,  who  made  one  type- 
written copy,  which  was  attached  to  the  proofs  of  loss,  and  one 
carbon  copy.  He  then  returned  the  original  list  to  insured.  On 
the  trial  the  insured  was  allowed  to  use  and  read  in  evidence 
the  carbon  copy,  without  producing  or  accounting  for  the 
original  list  of  which  the  carbon  purported  to  be  a  copy.  Held, 
That  the  carbon  copy  could  not  be  read  in  evidence  without  pro- 
ducing or  accounting  for  the  original. 

Same — Same — Similar  Happenings — Admissibility: 

In  an  action  upon  a  policy  of  burglar  insurance.  In  which 
the  insured  claimed  that  the  burglar  entered  his  store  by  means 
of  the  transom  over  the  door,  evidence  that  other  stores  on 
the  same  street  had  been  entered  in  that  way  was  irrelevant,  as 
having  no  tendency  to  prove  a  burglary  upon  the  store  of  the 
insured. 

Same — Same — ly^easure  of  Loss — Jury: 

The  amount  of  insured's  loss,  unless  the  evidence  on  that 
point  was  such  that  there  could  be  no  difference  of  opinion,  was 
for  the  jury. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  com- 
pany.] 

Rosenberg  v.  People's  Surety  Co.  of  N.  Y.   (N.  Y.  S.  C, 
App.  Div.): 

125  New  York  Supplement  (November  28,  1910)  257. 


Bailment — Duty  of  Bailee  to  Insure  Property: 

Where  it  becomes  the  duty  of  one  party  to  insure  the 
property  of  another,  it  is  presumed  that  the  property  was  to 
have  been  insured  for  its  full  value. 

Same — Same: 

The  agents  of  the  plaintiff  had  for  a  number  of  years  been 
accustomed  to  take  its  rice  to  the  defendants'  mill  to  be  milled. 
During  all  this  time  defendants  had  charged  them  two  cents 
per  sack  for  insurance  and  had  rendered  the  plaintiff  an  ac- 
count in  which  two  cents  per  sack  was  charged  as  an  amount 
paid  for  insurance,  and  the  accounts  were  settled  upon  this 
basis.  When  the  fire  occurred  by  which  the  rice  was  destroyed, 
it  was  found  Insured  to  the  full  amount,  which  two  cents  per 
sack  would  pay,  but  unfortunately  this  was  not  enough  to  cover 
the  entire  loss.  The  contention  of  the  plaintiff  is  that  the 
previous  charges  of  two  cents  per  sack  were  presumably  for  the 
full  value  of  the  rice,  and  that  therefore  it  was  induced  to  be- 
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lieve,  and  did  believe,  that  the  custom  of  the  defendants  was  to 
insure  the  rice  for  its  full  value;  and  that  if  they  failed  to  do 
so  they  became  responsible  to  make  good  the  deficiency.  Held, 
That  the  defendants  were  liable  for  the  whole  loss  although 
they  had  procured  insurance  to  the  amount  the  two  cents  would 
purchase. 

[Judgment  for  plaintiffs  below.     Affirmed  on  appeal,  120  S.  W. 
587.     Here  affirmed.] 

Broussard  et  al.  v.  South  Texas  Rice  Co.  (Tex.  S.  C.) : 

181  Southwestern  Reporter  (November  30,  1910)  412. 


Wills — Bequest  of  Life   Insurance— Rights  of  Beneficiary — Set- 

tlennent  with  Guardian — Rescission: 

A  testator  had  a  policy  of  life  Insurance  payable  to  his 
children.  This  policy,  he  directed  should  become  a  part  of  his 
estate,  and  should  be  paid  to  his  widow,  one-third  to  become 
her  property  and  two-thirds  to  be  used  in  educating  his  children. 
Plaintiff,  who  was  one  of  the  testator's  children,  was  educated 
out  of  this  fund,  his  education  consuming  all  of  his  personal 
estate.  Held,  That  as  to  the  insurance  plaintiff,  upon  settle- 
ment with  his  guardian,  was  obliged  to  elect  as  to  whether  he 
would  accept  the  provisions  of  the  will  as  to  the  disposition  of 
the  insurance  money,  or  else  repudiate  the  will  and  reimburse 
the  defendant  for  the  amount  she  had  lost  by  reason  of  such 
repudiation  Held,  further.  That  where  plaintiff  had  made  a 
bill  of  sale  to  plaintiff  for  all  of  his  interest  in  the  estate,  in- 
cluding the  insurance,  he  could  not  thereafter  have  such  bill 
of  sale  canceled  for  fraud  without  returning  the  consideration 
received  by  him  under  such  bill  of  sale. 

[Judgment  for  plaintiff  below.    Here  reversed  In  favor  of  de- 
fendant.] 

McCracken  v.  McBee  (Ark.  S.  C.) : 

131  Southwestern  Reporter  (November  30,  1910)  460. 

Plate  Glass  Insurance — Pol  icy — Loss  Caused  by  Fire: 

The  policy  provided:  "This  company  is  not  liable  for  any 
loss  or  damage  resulting  directly  or  indirectly  from  fire, 
whether  on  the  premises  above  described  or  not"  A  warehouse 
about  700  feet  distant,  containing  some  dynamite,  was  set  on 
fire  by  a  person  unknown;  the  fire  caused  the  dynamite  to 
explode;  the  concussion  of  this  explosion  broke  the  glass. 
Held,  That  the  company  was  not  liable. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Jones  et  al.  v.  Metropolitan  Casualty  Ins.  Co.  (Wis.  S.  C.) : 

128  Northwestern  Reporter  (December  2,  1910)  280. 


Taxation — Increase  of  Assessment — Review — Presumption: 

It  being  presumed  that  officials  do  their  duty.  It  will  be  pre- 
sumed that  an  insurance  company  fiad  notice  of  an  increase  of 
its  assessment  for  taxes  in  one  year,  and  made  application  for 
reduction   in   the   following  year,   where   such   a   reduction   is 
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shown,  and  that  there  was  a  hearing  before  the  board  of  review 
in  each  year  by  the  company  actually  assessed,  notwithstand- 
ing an  error  in  the  name  of  the  company  in  the  assessment  role 
in  the  second  year. 

Same— Assessment — Misnomer: 

An  assessment  for  taxes  is  not  rendered  Invalid  because 
of  the  omission  of  the  word  "Fire"  from  the  name  of  the  Cos- 
mopolitan Fire  Insurance  Company. 

Same— Personal  Property — Net  Receipts: 

The  company's  agent  testified  that  the  company  had  no 
personal  property  in  Cook  county  in  certain  years,  and  it  is 
insisted  that  this  evidence  shows  the  assessments  for  taxes  for 
those  years  void.  Held,  That  this  position  was  incorrect  as  the 
company  was  liable  to  taxation  on  the  net  receipts  of  its  busi- 
ness In  that  county. 

Same — Same — Same — License: 

That  a  tax  on  net  receipts  is  a  license  to  do  business  in 
this  State,  and  not  a  tax,  is  erroneous.  The  net  receipts  are 
personal  property  and  are  to  be  listed  by  the  board  of  assessors 
and  board  of  review  and  taxed  the  same  as  other  property. 

Same — Necessity  of  Assessment: 

Neither  an  assessor  nor  board  of  review  can  charge  a  total 
value  of  property  against  an  individual  without  assessing  the 
property. 

Same— Assessment — Net  Receipts: 

The  listing  of  the  net  receipts  of  an  insurance  company 
imder  the  class  of  "all  other  property  not  enumerated"  is  a 
sufficient  assessment  thereof. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
People  V.  Cosmopolitan  Fire  Ins.  Co.  (111.  S.  C.) : 

92  Northeastern  Reporter  (December  6,  1910)  922. 

Surety   Bond — Misappropriation — Failure   of  Assignee   to   Turn 

Over  Funds  to  Receiver: 

The  assignee,  for  the  benefit  of  creditors  of  a  corporation, 
was  present  at  a  hearing  of  a  petition  of  creditor,  to  which 
petition  the  assignee  was  made  a  party-defendant,  to  have  a 
receiver  appointed  for  the  corporation.  The  petition  was 
granted,  a  receiver  named,  and  the  assignee  was  ordered  to 
pay  over  to  such  receiver  the  funds  in  his  hands.  The  assignee 
made  no  objection  nor  did  he  appeal  from  such  order,  but  he 
failed  and  refused  to  pay  over  the  funds  upon  demand  of  the 
receiver.  Held,  That  this  refusal  was  such  a  misappropriation 
of  the  funds  as  to  constitute  a  breach  of  his  surety's  bond,  ren- 
dering the  surety  liable  thereon. 

Same — Same — Same — Set-Off: 

The  assignee,  for  the  benefit  of  creditors  of  a  corporation, 
was  entitled  to  a  5  per  cent,  commission  under  the  deed  of 
assignment.  The  assignee  was  guilty  of  misconduct  for  which 
his  surety  was  liable.    Held,  That,  in  an  action  on  the  bond,  the 
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surety  was  not  entitled  to  credit  on  account  of  the  commissions 

due  the  assignee. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 
American  Bonding  Co.  v.  Williams  (Texas  C.  C.  A.): 

131  Southwestern  Reporter  (December  7,  1910)  662. 

Federal  Courts — Jurisdiction: 

Federal  courts  do  not  have  Jurisdiction  of  actions  at  law 
between  citizens  of  different  States  unless  the  amount  involyed 
exceeds  |2,000  exclusive  of  interest  and  costs. 

Same — Same — ^Amount  In  Controversy — Costs: 

Section  2140  of  the  Code  of  Georgia  of  1895  provides:  "The 
several  insurance  companies  of  this  State,  and  foreign  insur- 
ance companies  doing  business  in  this  State,  in  all  cases  when 
a  loss  occurs,  and  they  refuse  to  pay  the  same  within  sixty  days 
after  a  demand  shall  have  been  made  by  the  holder  of  the  policy 
on  which  said  loss  occurred,  shall  be  liable  to  pay  the  holder  of 
said  policy,  in  addition  to  the  loss,  not  more  than  25  per  cent 
on  the  liability  of  said  company  for  said  loss;  also,  all  reason- 
able attorney's  fees  for  the  prosecution  of  the  case  against  said 
company,  provided  it  shall  be  made  to  appear  to  the  jury  trying 
the  same  that  the  refusal  of  the  company  to  pay  said  loss  was 
in  bad  faith."  Held,  That  the  amount  recoverable  as  attorney's 
fees  under  the  statute  should  be  regarded  as  "costs"  and  that 
where  the  amount  involved,  exclusive  of  such  attorney's  fees, 
was  less  than  |2,000  the  action,  although  between  citizens  of 
different  States,  was  not  within  the  jurisdiction  of  the  Federal 
Circuit  Court. 

[Motion  to  remand  to  state  court  granted.] 
Peters  v.  Queen  Ins.  Co.  of  America  (U.  S.  C.  C,  Ga.) : 
182  Federal  Reporter  (December  8,  1910)   113. 

Action   for    Damagee — Evidence — Existence    of    Liability    Insur- 
ance: 
In  an  action  by  a  servant  for  damages  for  personal  injuries, 

evidence  to  the  effect  that  the  master  is  protected  by  liability 

insurance  is  incompetent 

[Judgment  for  plaintiff  below.  Here  reversed  in  favor  of  de- 
fendant.] 

Donnelly  v.  Younglove  Lumber  Co.  (N.  Y.  S.  C,  App.  Dlv.) : 

125  New  York  Supplement  (December  12,  1910)  689. 

Embezzlement — Indictment — Allegation: 

An  indictment  for  embezzlement  charging  the  accused  with 
having  appropriated  money  belonging  to  "The  Peoples  Mutual 
Life  Insurance  Association  and  League"  need  not  allege  that 
such  league  is  an  association  or  corporation,  as  its  name  raises 
a  presumption  that  it  is  an  association. 

[Demurrer  to  indictment  below.  Reversed  on  appeal,  125  App. 
Dlv.  7 ;  109  N.  Y.  Supp.  163.  Here  affirmed  against  ac- 
cused.] 

People  V.  Mead  (N.  Y.  C.  A.) : 

92  Northeastern  Reporter  (December  13,  1910)   1051. 


Digitized  by  VjOOQIC 


1911.]  MISCELLANEOUS.  365 

Principal  and  Surety — Bond — Release: 

The  sureties  on  the  bond  of  an  executor  are  not  released 
from  liability  by  the  entry  in  the  Probate  Court  of  an  order  dis- 
charging the  executor,  upon  condition  of  paying  the  amounts 
due  the  devisees. 

Same — Same — Same: 

To  release  the  surety  on  the  bond  of  an  executor  from  lia- 
bility to  a  devisee,  the  latter  must  have  done  something  which, 
under  the  conditions  of  the  bond,  would  operate  as  a  release. 
[Judgment  for  plalntifP  below.     Here  affirmed  against  surety.] 
United  States  Fidelity  Guarantee  Co.  v.  People  for  use  of 
Mary  McDonnell  (111.  App.): 

41  National  Corporation  Reporter  (December  8,  1910) 
688. 

Principal  and  Surety — What  Constitutes  Relationship: 

An  agreement  "to  become  responsible  for  the  performance" 
of  an  undertaking  by  another  person  is  a  contract  of  surety- 
ship. 

[Judgment  for  plaintiff.] 

Vowinckel  v.  Finkbeiner  (Clarion  C.  P.); 

67  The  Legal  Intelligencer  (December  9,  1910)  625. 

Rights  of  Policyholders — Dissolution  of  Company: 

On  a  decree  of  final  dissolution  in  a  receivership  proceed- 
ing, the  executory  contracts  of  an  insurance  company  are 
terminated,  and  that  a  policyholder  is  entitled  to  recover  only 
what  is  due  to  him  for  breach  of  contract  or  by  way  of  return 
of  reserve  value  or  premiums  unearned,  and  that  he  cannot 
maintain  a  claim  in  the  receivership  proceeding  for  the  amount 
provided  in  the  policy  to  be  paid  in  the  event  of  loss  on  account 
of  a  loss  suffered  subsequently  to  the  date  of  such  final  decree 
of  dissolution.  This  conclusion  is  based  on  the  proposition  that 
by  the  decree  of  dissolution  the  company  is  rendered  incapable 
of  carrying  out  its  contracts,  its  business  is  brought  to  an  end, 
and  the  policyholders  become  creditors  to  the  amount  equal  to 
the  equitable  value  of  their  respective  policies  and  entitled  to 
participate  pro  rata  in  its  assets,  and  a  settlement  of  the  com- 
pany's affairs  cannot  be  postponed  to  await  a  determination  of 
the  contingencies  on  which  its  policy  engagements  are  de- 
pendent 

Same — ^Appointment  of  Temporary  Receiver: 

The  appointment  of  a  temporary  receiver  of  an  insurance 
company  does  not  terminate  its  policies,  nor  does  a  subsequent 
dissolution  relate  back  to  the  time  of  the  appointment  of  such 
temporary  receiver,  but  a  policyholder  sustaining  loss  between 
the  time  of  the  appointment  of  the  temporary  receiver  and  the 
final  dissolution  may  recover  on  his  policy. 

Foreign  Company — Insolvency — Right  of  Receiver  to  Assets: 

The  claim  of  a  foreign  receiver  to  funds  of  the  corporation 
found  in  this  State  will  not  be  recognized  even  by  way  of 
comity  if  the  result  would  be  to  regulate  the  creditors  of  the 
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corporation  in  this  State  to  the  relief  of  which  they  would  be 
entitled  in  a  foreign  Jurisdiction,  when  there  are  funds  of  the 
corporation  in  the  State  from  which  such  claims  may  be  sat- 
isfied. 

Same — Same — Same : 

The  receiver  of  an  insolvent  foreign  company  may  not  take 
the  Iowa  assets  without  satisfying  a  valid  claim  of  an  Iowa 
creditor  by  attachment 

[Judgment  for  plaintiff  below.    Here  aflElrmed  against  company.] 
Shloss  V.  Metropolitan  Surety  Co.  (Iowa  S.  C.) : 

128  Northwestern  Reporter  (December  9»  1910)  384. 

Sale  of  Agency — Agreement  to  Procure  for  Purchasers  Author- 
ity to  Represent  Companies — Specific  Performance: 
The  defendant  Hodges  was  the  local  agent*  in  the  borough 
of  Brooklyn,  of  several  fire  insurance  companies.  He  received 
applications  for  insurance  from  his  clients,  and  submitted  them 
to  his  principals.  If  the  insurance  was  accepted,  he  received 
from  his  companies  a  commission  on  the  premiums  paid  on 
the  policies  issued.  He  entered  into  an  agreement  to  sell  and 
transfer  these  agencies  to  the  plaintiffs  for  the  sum  of  $7,600, 
and  to  deliver  to  them  all  his  maps,  papers,  and  supplies  re- 
lating to  them,  and  to  procure  for  the  plaintiffs  authority  to 
represent  the  several  companies.  Held,  That  this  contract  did 
not  bind  Hodges  absolutely  to  obtain  for  the  plaintiffs  the 
agencies  in  question,  for,  as  the  principals  had  a  right  to  select 
their  own  agents,  they  might  have  refused,  and  there  would  have 
been  no  actionable  breach  by  him,  and  that  even  if  the  con- 
tract could  be  enforced  specifically  in  equity,  the  decree  of  the 
court  could  go  no  further  than  to  compel  Hodges  to  endeavor 
in  good  faith  to  secure  the  agencies  for  plaintiffs,  for  it  could 
not  direct  the  several  companies  to  accept  and  retain  the 
plaintiffs  as  agents.  Nor  could  such  a  decree  be  enforced 
against  the  other  defendants,  to  whom  the  agencies  were  al- 
leged to  have  been  fraudulently  transferred  by  Hodges. 

Courts  of  Equity — Specific  Performance — ^When  Decreed: 

Courts  of  equity  will  not  decree  specific  performance 
where  they  are  unable  to  enforce  their  decrees,  but  leave  com- 
plainants to  their  remedy  at  law  for  breach  of  contract. 

Sale  of  Agency — Specific  Performance — ^Accounting — Sufficiency 

of  Complaint: 

One  Hodges  contracted  to  sell  his  insurance  agency  to 
plaintiffs  and  to  procure  for  them  authority  to  represent  the 
several  companies  he  had  represented.  In  their  complaint 
against  Hodges,  two  others  were  impleaded,  it  being  alleged 
that  the  business  of  the  agency  had  been  transferred  to  them  by 
a  sham  transaction,  and  that  they  were  carrying  on  the  busi- 
ness for  Hodges.  It  is  further  alleged  that  the  companies  in 
question,  then  and  at  the  time  of  the  breach  of  the  contract, 
were  willing  to  substantiate  plaintiffs  as  their  local  aprents  in- 
stead of  Hodges.  Held,  That  the  primary  relief  plaintiffs  seek 
as  against  Hodges  can  be  accomplished  apparently  by  directing 
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Hodges  and  the  Impleaded  defendants,  on  receipt  of  the  pur- 
chase price,  to  turn  over  to  the  plaintiffs  the  various  books  and 
papers  described  in  the  contract  as  connected  with  the  agencies 
in  question.  A  decree  for  such  relief  may  carry  with  it  the 
incidental  remedy  of  an  accounting  from  the  period  in  which 
Hodges  should  have  performed  his  contract 

[Judgment  sustaining  demurrer  to  amend  complaint  below.   Here 
reversed.] 

Kelsey  v.  DisUer  et  al.  (N.  Y.  S.  C.  App.  Div.)  : 

125  New  York  Supplement  (December  12,  1910)   602. 

Indemnity  insurance— Action  on  Policy — Parties: 

The  policy,  indemnifying  an  employer  against  loss  for  dam- 
ages on  account  of  personal  injuries  to  servants,  provided  that 
no  action  would  lie  against  the  company  unless  brought  by  the 
employer  to  reimburse  him  for  loss  actually  sustained.  Held, 
That  an  employe,  having  obtained  judgment  for  damages 
against  his  employer,  could  not,  upon  ins&lvency  of  the  em- 
ployer, maintain  an  action  against  the  indemnity  company,  even 
though  it  had  assumed  complete  control  of  the  defense  of  the 
action  against  the  employer. 

[Demurrer  to  bill  overruled  below.     Here  reversed  and  bill  dis- 
missed.] 

Cayard  et  al.  v.  Robertson  &  Hobbs  et  al.  (Tenn.  S.  C.) : 

131  Southwestern  Reporter  (December  14,  1910)   864. 

Trust  Estate— Distribution — insurance  Premiums: 

Where  a  testator  created  a  trust,  bequeathing  the  net  In- 
come thereof  to  certain  grandchildren,  and  providing  that  in- 
surance, taxes,  etc.,  should  be  paid  out  of  the  income,  such 
taxes,  insurance,  etc.,  were  payable  out  of  the  income  of  the 
estate,  and  were  not  to  be  prorated  between  the  capital  and 
income,  or  as  expressed  by  the  parties,  between  life  tenants 
and  remaindermen. 

[Judgment  for  trustee  below.    Here  affirmed  In  favor  of  trustee.] 
Hast  et  al.  v.  Wilder's  Trustee  et  al.  (Ky.  C.  A.) : 

131  Southwestern  Reporter   (December  14,  1910)   793. 

Indemnity  insurance — Action  on  Bond — Breach — Pleading: 

The  bond  was  conditioned  upon  the  principal  paying  any 
Judgment  obtained  against  him.  In  an  action  on  the  bond,  it 
was  alleged  that  a  judgment  was  obtained  against  the  principal, 
and  that  neither  he,  nor  anyone  for  him,  had  ever  paid  the 
judgment  Held,  That  these  allegations  were  sufficient  to  show 
a  breach  of  the  bond  without  alleging  in  terms  that  the  condi- 
tion of  the  bond  had  been  violated. 

Same — Same — Defenses: 

In  an  action  on  a  bond  conditioned  upon  the  principal  pay- 
ing a  certain  judgment  obtained  against  him,  the  surety  set  up 
in  defense  as  to  the  ground  for  continuance  of  the  action  that 
there  was  then  pending  an  action  against  the  principal  in  another 
country,  wherein  the  obligee  was  named  as  garnishee.    Held, 
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That  this  was  no  defense  or  ground  for  continuance  of  the 
action  against  the  surety. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
United  States  Fidelity  and  Guarantee  Co.  v.  Barrett  et  al. 
(Ky  C.  A.): 

131  Southwestern  Reporter  (December  14,  1910)   795. 

Principal  and  Surety — Discharge  of  Surety — Rights  of  Surety: 

Where  a  surety  on  a  guardian's  bond  has  been  discharged, 
and  the  guardian  continued  in  his  office  upon  giving  new  sureties, 
the  former  surety  is  not  entitled,  because  of  any  devastavit  or 
acts  of  mismanagement  committed  prior  to  the  discharge  of  the 
first  surety,  to  have  the  guardian  pay  into  court  the  funds  in 
his  liands  belonging  to  his  ward.  Nor  can  the  outgoing  surety, 
by  proceedings  instituted  subsequently  to  his  discharge,  inter- 
fere with  the  guardian,  who  is  continued  in  his  office,  in  the 
discharge  of  his  duties,  because  of  acts  of  mismanagement  and 
the  failure  to  comjfly  with  the  requirements  of  the  law  relative 
to  his  duties,  which  occurred  prior  to  the  discharge  of  the 
first  surety. 

^[Judgment  for  surety  below.     Here  reversed  against  surety.] 
Hooks  V.  Fidelity  &  Deposit  Co.  of  Md.  (Ga.  S.  C.) : 

69  Southeastern  Reporter  (December  17,  1910)  484. 

Principal  and  Surety — Building  Contract — Change  In  Specifica- 
tions— Release: 

A  surety  on  the  bond  of  a  building  contractor  for  the  con- 
struction of  a  one-story  building  is  released  by  changes  in  the 
specifications  involving  the  addition  of  another  story,  where  the 
surety  did  not  consent  to  such  changes. 

Same— Same^Mechanics'  Liens: 

One  who  supplies  materials  for  the  construction  of  a  build- 
ing, and  who  is  a  surety  on  the  contractor's  bond,  and  who  took 
from  the  contractor  an  assignment  of  all  money  due  and  to 
become  due  on  the  building  contract  as  indemnity  against  loss 
as  surety,  would  not  be  liable  under  the  building  contract  to 
the  owner  or  laborers,  mechanics  of  materialmen,  nor  preclude 
him  from  filing  a  lien  for  materials  furnished  by  him. 

[Judgment   for   surety   below.      Here   modified   and   affirmed   in 
favor  of  surety.] 

Barrett-Hicks  Co.  v.  Glas  et  al.  (Cal.  C.  A.) : 

111  Pacific  Reporter  (December  19,  1910)  760. 

Principal    and    Surety — Payment    by    Principal — Discharge    of 

Surety: 

When  the  principal  has  paid  the  debt  secured,  then  the  obli- 
gation of  the  surety  is  fully  discharged. 
Same — Relation — Effect  of  Judgment: 

The  relation  of  principal  and  surety  is  not  destroyed  by 
judgment  against  the  principal,  and  as  long  as  the  relation  con- 
tinues the  equities  which  inhere  therein  obtain  and  are  available 
for  the  surety's  reliet     The  Just  principle  which  operates  to 
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relieve  the  surety  from  his  secondary  obligation  when  it  appears 
the  principal  has  discharged  or  extinguished  the  debt  obtains 
identically  after  judgment  as  before. 

Same — Judgment  in  Favor  of  Principal — Discharge  of  Surety: 

A  surety  against  whom  judgment  has  been  recovered,  in  a 
suit  oa  the  contract  of  suretyship.  Is  discharged  by  a  subsequent 
judgment  in  favor  of  the  principal  alone  on  the  same  obligation. 

[Judgrment  for  defendant  below.     Here  affirmed  In  favor  of  de- 
fendant. 
Stolze   V.    United    States    Fidelity    &    Guaranty    Co.    (St 
Louis  C.  A.) : 

131  Southwestern  Reporter  (December  21.  1910)   915. 

Action    for    Damages — Evidence — Existence    of    Liability    Insur- 
ance: 

In  an  action  by  a  servant  for  damages  for  personal  injuries, 
where  the  defendant  denied  that  he  was  the  plaintifC's  employer, 
a  settlement  with  a  casualty  company  by  defendant  for  in- 
juries sustained  by  another  employe,  together  with  the  fact 
that  defendant  had  taken  out  casualty  insurance  covering  acci- 
dents to  men  at  work  in  the  mill,  was  admissible  on  the  issue 
as  to  who  was  plaintiffs  employer. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  defendant] 
Robinson  v.  Hill  (Wash.  S.  C.) : 

111  Pacific  Reporter  (December  26,  1910)   871. 

Fidelity  Bond — Bond  to  Secure  Deposits — Scope — Statute: 

Under  N.  Y.  Laws  1908,  c.  479,  requiring  that  sellers  of 
foreign  steamship  tickets,  "who  receive  money*'  for  transmis- 
sion to  foreign  countries,  shall  give  bond  for  "the  repajrment 
of  such  deposits."  a  bond  given  in  compliance  therewith  will 
secure  deposits  previously  made. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Russo  V.  Illinois  Surety  Co.  (N.  Y.  S.  C,  App.  Div.)  r 

125  New  York  Supplement  (December  26,  1910)   991. 

Principal     and     Surety — Building     Contract — Discharge — Excess 

Payments: 

While  payments  to  a  contractor  in  excess  of  the  amounts 
stipulated  in  the  contract  will  release  a  surety  company  pro 
tan  to,  mere  irregularities  in  the  issuance  of  estimates  upon  which 
such  payments  are  based  will  not  so  release  it,  unless  actual 
prejudice  has  resulted. 

Same — Same — Same — Agreement  of  Engineer  and  Contractor  to 

Share  Profits: 

A  secret  and  unlawful  agreement  between  the  contractor  and 
the  city  engineer  in  charge  to  share  in  the  profits  of  th»  contract 
does  not  release  the  surety. 

Same — Same — Requiring  Extra  Work: 

When  a  building  contract  provides  for  the  ordering  of  extra 
work,  the  requiring  of  such  extras  does  not  violate  or  change  the 
contract,  so  as  to  release  the  surety. 

1911-24 
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Same — Same— Same— Default  of  Contractor — New  Contracts: 

Unless  the  new  contracts  let  after  the  default  for  the  com- 
pletion of  the  original  contract  differ  so  materially  from  the 
original  as  to  amount  to  a  departure  from  it,  resulting  in  en- 
hanced cost,  the  surety  is  not  released. 

Same — Same — Same — Improper  Items  In  Estimate: 

Although  the  estimates  for  payment  during  construction 
contain  improper  Items,  if  the  amount  actually  paid  does  not 
exceed  the  stipulated  percentage  of  the  amount  which  might  in 
good  faith  he  properly  allowed,  the  surety  is  not  discharged. 

Same — Action  on  Bond — Measure  of  Recovery — Extra  Work: 

In  an  action  upon  a  contractor's  hond,  after  default,  when  it 
appears  that  the  original  contractor  performed  extra  work,  its. 
value  should  he  added  to  the  contract  price,  and  the  sum  so 
found  deducted  from  the  amount  the  ohligee  was  compelled 
to  pay. 

[Judgrment  for  plaintiff  below.     Here  affirmed  against  surety  on 
condition  that  remittance  be  made.] 

Cfty  of  Fergus  Falls  v.  Illinois  Surety  Co.  (Minn.  S.  C.) : 

128  Northwestern  Reporter  (December  30,  1910)   820. 

Guaranty  Contract — Nature  of  Contract — Majority  of  Bondholders 

Binding  Minority: 

Certain  honds  were  issued  by  the  defendant  company  secured 
by  a  trust  deed,  which  provided  that  the  bonds  should  be  guaran- 
teed by  the  trustee,  the  Law  Guarantee  Trust  Society,  in  con- 
sideration of  a  remuneration  for  services  as  trustee  and  a  stipu- 
lated premium.  A  majority  of  the  bondholders,  having  authority 
under  the  trust  deed  to  bind  all  of  the  bondholders  passed  a 
resolution  releasing  the  society  from  the  guarantee,  increasing 
the  interest  on  the  bonded  debt,  and  appointed  new  trustees. 
The  plaintlfC  did  not  attend  the  meetings  nor  assent  to  the 
resolutions,  and  he  declined  to  surrender  his  bonds  or  give  up  the 
guarantee.  He  brought  this  action  against  the  company,  the 
society,  and  the  new  trustees  for  a  declaration  that  the  resolu- 
tions were  not  binding  on  him,  and  for  an  injunction  to  restrain 
the  defendants  from  acting  on  them.  Held,  That  the  guarantee 
was  in  the  nature  of  a  policy  of  insurance  as  well  as  a  contract 
of  suretyship  and  was  not  destroyed  by  the  disappearance  of  the 
debt;  that  the  resolutions  were  an  arrangement  or  compromise 
between  the  company  and  the  bondholders  which  the  bondholders 
could  pass  and  the  Court  could  sanction  although  the  position  of 
a  third  party  was  thereby  affected;  and  that  the  whole  scheme 
of  the  resolutions  was  valid  and  binding  on  the  plaintiff. 
[Judgment  for  defendant] 
Shaw  V.  Royce,  Ltd.  (Eng.  C.  A.) : 

[1911]    1    Chancery    (The   Law   Reports,   January   2, 
1911)  138. 

Indemnity  Insurance — Action  on  Bond-^Knowledge  of  Obligee  of 
PrincipaTs  Dishonesty — Sufficiency  of  Evidence: 
A  surety  bond  indemnifying  the  obligee  against  loss  arising 

through  the  fraud  or  dishonesty  of  an  agent  contained  a  provision 
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that  it  should  be  void  if  the  insured,  having  knowledge  of  any 
act,  fact,  or  information  tending  to  indicate  that  the  employe  is 
or  may  be  unreliable,  deceitful,  dishonest,  or  unworthy  of  con- 
fidence, should  neglect  to  so  notify  the  obligor.  In  a  suit  on  the 
bond  it  was  shown  that  the  obligee  had  written  a  letter  to  the 
agent  notifying  l^im  that  two  payments  were  past  due;  that  the 
matter  of  delinquent  balances  had  been  discussed  with  him  there- 
tofore, and  that  unless  some  arrangement  could  be  made  whereby 
the  obligee  could  be  relieved  from  the  continual  annoyance  of  dun- 
ning for  balances  it  would  prefer  to  terminate  the  agency.  Other 
evidence  in  the  cause  permitted  the  inference  that  the  agent  was 
expected  to  give  credit  to  policyholders  for  premiums,  and  that 
he  in  turn  was  to  be  allowed  a  reasonable  credit;  that  he  was 
slow  in  his  remittances,  in  some  cases  not  remitting  until  the  end 
of  four  months  after  the  policy  had  been  issued;  and  that,  ac- 
cording to  the  course  of  business  the  settlement  when  made  was 
expected  to  include  all  the  premiums  charged  against  him  for  the 
particular  month  to  which  the  remittances  applied,  and  that  the 
business  conduct  of  the  agent  corresponded  with  that  of  the 
average  agent  of  the  company.  Held,  That  the  facts  stated  in 
the  letter  were  not  conclusive  evidence  that  the  obligee  had 
knowledge  that  the  agent  was  unreliable,  deceitful,  dishonest,  or 
unworthy  of  confidence,  which  it  was  required  to  communicate 
to  the  obligor  under  the  provision  of  the  bond. 

[Judgment  for  Indemnity  company  below.     Here  reversed  in  fa- 
vor of  Insurance  company.] 

National  Union  Fire  Ins.  Co.  of  Pittsburg,  Pa.  v.  Empire 
State  Surety  Co.  (N.  J.  C.  E.  A.) : 

78  Atlantic  Reporter  (January  5,  1911)   164. 

Life-Estate — Insurance  by  Life-Tenant — Use  of  Proceeds: 

A  life-tenant  had  insurance  on  certain  property,  which  was 
destroyed.  At  suit  of  the  remainderman,  a  receiver  was  ap- 
pointed with  directions  to  apply  the  insurance  money  on  repairs 
to  the  premises.  Held,  That  a  direction  to  repair  the  building 
was  unauthorized,  as  it  was  optional  with  the  life-tenant  whether 
or  not  she  would  so  use  the  insurance  money. 

[Jud^rment  appointing  receiver  below.     Here  reversed  in  favor 
of  life- tenant] 

Sawyer  v.  Adams  et  al.  (N.  Y.  S.  C,  App.  Div.) : 

126  New  York  Supplement  (January  9,  1911)   128. 

Indemnity  Company — Action  to  Recover  Expenses  of  Suit  As- 
sumed by  l^^tstake — Death  of  Witness — Evidence: 
Where  an  insurance  company  has,  under  a  misapprehension 
of  its  rights  and  duties  under  a  policy  of  indemnity  insurance, 
taken  charge  of  the  defense  of  an  action  against  the  insured,  for 
negligently  causing  the  death  of  an  employe,  and,  after  trial. 
resulting  in  verdict  against  the  insured,  learns  from  testimony 
given  in  the  case  that  it  is  not  liable  under  the  policy,  surrend- 
ers the  further  defense  of  the  case  to  the  insured,  and  brings  an 
action  against  the  insured  for  the  expenses  incurred  by  it  in  the 
defense  of  such  action,  the  testimony  of  a  witness,  since  de- 
ceased, given  in  the  trial  of  the  first  action,  bearing  upon  the 
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liability  of  the  insurance  company,  is  competent  on  behalf  of  the 
insurance  company. 

[Judgment  for  indemnity  company  below.     Here  affirmed  in  fa- 
vor of  Indemnity  company.] 

London  Guarantee  &,  Accident  Co.  v.  American  Cereal  Co. 
(111.  App.) : 

41  National  Corporation  Reporter  (February  9,  1911) 
838. 

Action  against  State — Recovery  of  Money  Paid  under  Protest — 

Tort  or  Contract: 

In  an  action  by  a  foreign  insurance  company  against  the 
State  to  recover  taxes  paid  by  it  to  the  State,  It  was  alleged  that 
certain  taxes  were  paid  to  the  Auditor  of  State,  who  failed  to  pay 
them  over  to  the  State  Treasurer;  that  a  subsequent  Auditor  of 
State  demanded  that  these  taxes  be  again  paid,  and  threatened 
to  revoke  its  license  to  do  business  if  they  were  not  paid;  and 
that  it  paid  the  taxes  under  protest  Held,  That  the  demand 
against  the  State  arose  out  of  an  implied  contract,  and  not  out 
of  tort,  even  though  it  was  alleged  that  the  money  sought  to  be 
recovered  was  wrongfully  extorted,  as  the  essential  fact  to  be 
shown  was  that  the  payment  of  the  money  was  Involuntary  and 
under  protest 

Same — Same — Right  to  Sue  State — "implied  Contract": 

Under  Sec.  1485,  Bums*  Ann.  St.  Ind.  1908,  authorizing  actions 
against  the  State  on  money  demands  arising  out  of  contracts, 
express  or  implied,  a  foreign  insurance  company,  which  had  in- 
voluntarily paid  money  to  the  State  upon  an  unjust  demand  of 
the  Auditor  of  State,  could  sue  to  recover  the  money  so  paid 
under  an  implied  contract  to  repay. 

Foreign  Company — Payment  of  Taxes — Statute: 

Sec.  10216  Burns' Ann.  St  Ind.  1908,  provides:  "Every  in- 
surance company  not  organized  under  the  laws  of  this  State  and 
doing  business  therein  shall  in  the  months  of  January  and  July 
of  each  year,  report  to  the  Auditor  of  State,  under  oath  of  tne 
president  and  secretary,  the  gross  amount  of  all  receipts  received 
in  the  state  of  Indiana  on  account  of  insurance  premiums  for  the 
six  months  last  preceding,  ending  on  the  last  day  of  December 
and  June  of  each  year  next  preceding,  and  shall  at  the  time  of 
making  such  report  pay  into  the  treasury  of  the  state  the  sum 
of  three  dollars  on  every  one  hundred  dollars  of  such  receipts, 
less  losses  actually  paid  within  the  State."  Held,  That  this  money 
.  must  be  paid  into  the  treasury  of  the  State,  and  that  where  the 
company  paid  the  money  to  the  Auditor  of  State  it  was  charge- 
able, at  its  peril,  with  notice  of  his  authority,  and  on  the  failure 
of  the  Auditor  to  pay  the  money  into  the  State  treasury,  the 
company  is  liable  to  pay  the  taxes  to  the  State. 

Same — Payment  to  State— License  or  Taxes — Statute: 

Sec.  10213  Bums'  Ann.  St  Ind.  1908,  providing  that  foreign 
life  insurance  companies  shall  pay  to  the  treasury  of  the  State 
the  sum  of  three  dollars  on  every  $100  received  by  it  as  pre- 
miums, less  losses  actually  paid  within  the  State,  is  not  a  license 
fee  for  permitting  the  insurance  companies  to  conduct  their  busi- 
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ness  within  the  State,  but  it  is  for  taxes  imposed  upon  such  com- 
panies by  the  Legislature. 

Same — ^Taxes — Statute — Departmental  Conatruction : 

Sec.  10216  Burns'  Ann.  St.  Ind.  1908,  requires  foreign  life 
insurance  companies  to  pay  certain  taxes  "unto  the  treasury  of 
the  state."  An  Auditor  of  State  so  construed  this  section  as  to 
require  the  payments  to  be  made  to  him,  and  his  construction 
had  been  followed  for  many  years.  Certain  payments  made  to  a 
subsequent  Auditor  were  not  paid  by  him  into  the  treasury,  and 
the  companies  were  required  to  pay  the  same  a  second  time. 
This  suit  is  to  recover  money  which  the  plaintiff  was  compelled 
to  pay  a  second  time.  Held,  That  the  Auditor's  construction  of 
the  Statute  was  not  binding  on  the  State,  as  a  department  officer 
charged  with  the  enforcement  of  a  law,  and  having  no  legal  au- 
thority to  construe  a  statute,  cannot  bind  the  State  by  a  con- 
struction of  a  statute  free  from  ambiguity,  nor  could  the  State  be 
charged  with  having  accepted  and  acquiesced  in  such  unauthor- 
ized construction,  because  such  instruction  is  manifestly  in  vari- 
ance with  the  plain  provisions  of  the  Statute. 

Estoppel — Equal  Knowledge: 

Where  one  seeks  the  benefit  of  an  estoppel,  and  has  knowl- 
edge or  means  of  knowledge  as  to  all  the  facts  equal  to  that 
possessed  by  the  one  against  whom  the  estoppel  is  urged,  there 
can  be  no  estoppeL 

Same — Payment  of  Taxes  to  Unauthorized  Officer — ^Acquiescence: 
Foreign  insurance  companies  doing  business  in  Indiana  paid 
taxes  imposed  by  Bums'  Ann.  St.  1908,  10216  to  the  State  Auditor 
instead  of  into  the  treasury  of  the  State  as  expressly  provided  by 
the  statute.  The  Auditor  in  his  biennial  reports  disclosed  such 
payments,  and  credited  himself  with  the  payment  of  the  money  to 
the  Treasurer  while  he  in  fact  retained  a  part  of  such  payments. 
This  practice  continued  for  many  years.  The  companies  at  the 
time  of  the  making  of  the  payments  were  bound  to  know  that  the 
Auditor  was  not  authorized  to  receive  the  money  for  the  taxes. 
There  was  no  misrepresentation  on  the  part  of  the  State  through 
any  of  its  duly  authorized  officials.  Held,  That  the  State  was  not 
estopped  from  asserting  that  the  payments  to  the  Auditor  which 
were  retained  by  him  were  not  payments  to  it,  and  that  the  taxes 
had  not  in  fact  been  paid,  and  hence  could  subsequently  insist  on 
payment 

Taxes— "Debt"— Interest: 

Taxes  imposed  by  the  State  are  not  "debts,"  and  do  not  bear 
interest  if  not  paid  at  the  time  specified,  in  the  absence  of 
express  statutory  provision. 

[Judgment  for  company  below.     Here  reversed  In  part] 
State  V.  Mutual  Life  Ins.  Co.  of  New  York  (Ind.  S.  C.) : 

93  Northeastern  Reporter  (January  10,  1911)   213. 

Principal    and    Surety — Failure   of   Obligee   to    Divulge    Facts — 
Fraud: 

Where  a  sub-contractor's  bond  was  executed  several  months 
after  the  time  for  the  completion  of  the  work  undertaken  by  the 
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sub-contractor,  the  surety  was  charged  with  notice,  and  if  any 
information  was  desired,  it  should  have  made  inquiry,  and  the 
silence  of  the  obligee  under  such  circumstances  was  not  a  fraud. 

Same — Bond — Notice — Excuse : 

The  bond  stipulated  that  the  obligee  should  promptly  notify 
the  surety  upon  default  of  the  sub-contractor,  performance  of 
whose  contract  the  bond  secured.  The  obligee  discovered  cer- 
tain defects  in  the  sub-contractor's  work,  which  the  latter  prom- 
ised to  remedy,  and  which  the  obligee  supposed  had  been  reme- 
died until  he  discovered  the  contrary  upon  the  collapse  of  the 
work.  Held,  That  under  these  circumstances  it  was  not  incum- 
bent upon  the  obligee  to  notify  the  surety. 

Same — Building     Contract — Extension     of    Time — Discharge    of 
Surety: 

Where  a  bond  was  executed  after  the  time  fixed  in  the  con- 
tract for  the  completion  of  the  work,  the  surety  was  charged 
with  notice  of  the  extension  of  time  for  completing  the  work 
and  cannot  avoid  liability  on  the  ground  of  such  extension. 

Same — Same — Same: 

Where  the  obligee  of  a  contractor's  bond  did  not  extend  the 
time  for  the  completion  of  the  work,  but  permitted  the  work  to 
continue  after  the  time  fixed  for  completion,  the  surety  on  the 
contractor's  bond  was  not  thereby  discharged  from  liability,  since 
the  acquiescence  of  the  obligee  in  the  continuance  of  the  work  by 
the  contractor  did  not  result  in  injury  to  the  surety. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 
United  States  Fidelity  &  Guaranty  Co.  v.  Means  &  Fulton 
Iron  Works  et  al.  (Tex.  C.  C.  A.) : 

132  Southwestern  Reporter  (January  11,  1911)  536. 

Taxation— Statute — Construction : 

Sec.  16  of  the  Texas  Acts  1909  (Acts  1909,  d.  18)  makes  It 
the  duty  of  the  Insurance  Commissioner  "to  collect  from  each 
fire  insurance  company  which  transacted  business  in  this  state 
during  the  preceding  calendar  year  or  any  portion  thereof"  to 
defray  the  expenses  of  the  State  fire  rating  board.  The  petition 
In  this  action  alleges  that  to  create  this  fund  the  commissioner 
has  selected  44  out  of  122  companies  liable  for  the  tax,  and  has 
imposed  the  pas^ment  of  $15,000  upon  them,  and  has  exempted  78 
companies  from  the  pas^ment  of  any  part  of  the  tax.  The  prayer 
is  to  compel  the  commissioner  to  take  Into  account  in  levying  the 
tax  all  the  insurance  companies  which  did  business  in  the  State 
In  the  year  1909,  and  to  accept  the  tax  so  levied  upon  them  as 
their  part  of  said  tax.  The  commissioner  in  his  answer,  relies 
upon  that  provision  of  section  16  which  reads  as  follows:  "Pro- 
vided, that  the  collections  from  fire  Insurance  companies  provided 
for  in  this  section  shall  not  be  made  for  any  year  during  which 
any  such  company  shall  be  liable  under  the  laws  of  this  state,  to 
the  payment  of  an  occupation  tax  at  a  rate  of  not  less  than  two 
and  one-half  per  cent,  of  the  gross  premiums  received."  Held, 
That  this  tax  is  upon  "each  fire  insurance  company,"  and  there  is 
nothing  to  indicate  any  purpose  to  except  any.     Besides,  the 
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language  of  the  exemption  seems  to  refer  to  future  laws,  and  not 
to  those  there  made  for  levying  the  tax. 
[Writ  of  mandamus  awarded.] 

Fireman's  Fund  Ins.  Co.  v.  Von  Rosenberg,  Comr.   (Tex. 
S.  C.  ) : 

182  Southwestern  Reporter  (January  11.  1911)  467. 

Bankruptcy — ^Assets — Life    Policy — Wife    as    Contingent    Benefi- 
ciary: 

At  the  time  insured  became  a  bankrupt  he  had  a  policy  on 
his  life,  payable  to  himself  if  he  survived  the  endowment  period, 
to  his  wife  if  she  survived  him,  and  if  she  did  not  survive  him, 
then  to  his  executors,  administrators  and  assigns.  Held,  That 
the  trustee  was  entitled  to  the  policy  or  its  surrender  value. 
While  the  wife,  as  it  stands,  is  the  contingent  beneficiary,  the 
policy  is  under  the  complete  control  of  the  bankrupt,  who  may 
change  the  situation  at  any  moment,  and  realize  upon  it,  without 
regard  to  her,  either  giving  it  up  and  getting  the  surrender  value, 
or  continuing  it  with  a  newly  designated  beneficiary,  just  as  he 
may  choose.  This  absolute  dominion  over  the  policy  makes  it 
his,  and  it  therefore  passes  with  the  rest  of  his  property  to  his 
trustee,  subject  only  to  the  right  to  redeem,  as  provided  by  the 
act,  on  paying  the  surrender  value. 

Same — Same — Same — Surrender  Value: 

It  is  not  necessary,  that  an  insurance  policy  on  the  life  of  a 
bankrupt  shall  be  assets  for  the  benefit  of  creditors,  that  an 
actual  cash  surrender  value  shall  be  stipulated  for  in  the  policy;  • 
it  being  sufficient  if  it  is  conceded  by  the  practice  of  the  Insur- 
ance company. 

Same — Same — Same — Statute : 

Act  Pa.  April  15,  1868,  (P.  L.  103)  and  Act  May  1,  1876  (P. 
L.  60)  Sec.  25,  provide  that  life  policies  secured  by  a  husband  and 
payable  to  his  wife  and  children  shall  confer  upon  them  vested 
interests  free  from  the  husband's  creditors.  Held,  That  a  policy 
payable  to  his  wife  if  she  survived,  and  authorizing  a  change  of 
beneficiary  at  the  insured's  election,  passes  to  insured's  trustee 
in  bankruptcy. 

[Order  requiring  bankrupt  to  pay  surrender  value  of  policy  to 

trustee.] 
In  re  Herr  (U.  S.  D.  C,  Pa.) : 

182  Federal  Reporter  (January  12,  1911)  716. 

Surety  Bond — ^Action^— Parties: 

The  bond  was  given  to  secure  the  faithful  transmission  by  a 
banker  to  foreign  companies  of  moneys  deposited  with  him  for 
that  purpose.  This  action  was  Instituted  by  a  single  creditor. 
H&ld,  That  an  action  at  law  by  one  creditor  solely  on  behalf  of 
himself  is  entirely  Inconsistent  with  the  purpose  for  which  the 
bond  was  required  or  given. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 
Lordi  V.  People's  Surety  Co.  of  N.  Y.  (N.  Y.  S.  C,  App.  Tr.) : 
126  New  York  Supplement  (January  16,  1911)  180. 
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Credit  Indemnity  Bond — Construction— "Highest  Previous  Indebt- 
edness": 

The  defendant  undertook  to  indemnify  or  insure  plcin tiffs 
against  loss  by  a  customer  to  "an  amount  not  exceeding  the  high- 
est previous  indebtedness  for  goods  shipped  by  the  indemnified 
to  the  debtor  within  24  months  prior  to  shipping  the  first  item 
of  the  goods  included  in  the  account  upon  which  the  loss  occurred, 
not  exceeding  $10,000."  The  bond  provided  that  "experience" 
should  be  the  basis  for  credit,  and  not  the  debtor's  commercial 
rating.  It  further  provided  that  the  plaintiff  should  bear  an  initial 
loss  of  $5,100.  The  claim  for  indemnity  arose  out  of  the  insol- 
vency of  one  of  plaintiff's  customers.  The  hi'ghest  previous  in- 
debtedness of  this  customer,  prior  to  the  issuance  of  the  bond, 
was  $4,554.50,  which  had  been  paid  when  the  bond  was  taken  out. 
At  the  time  of  the  customer's  insolvency,  it  was  indebted  to 
plaintiff  in  the  sum  of  $11,000.  Held,  That  the  "highest  previous 
Indebtedness"  specified  in  the  contract  as  the  limit  of  defend- 
ant's liability  means  the  highest  indebtedness  which  had  been 
paid  previous  to  takin'g  out  the  bond,  and  the  plaintiffs  can  re- 
cover nothing  on  account  of  the  insolvency  of  its  customer,  as  the 
customer's  "highest  previous  indebtedness"  was  only  $4,554.50, 
which  was  less  than  the  initial  loss,  which  by  the  terms  of  the 
contract,  was  to  be  borne  by  plaintiffs  before  any  liability  at- 
tached to  defendant. 

SanM — Same — "Experience" : 

The  term  "experience"  as  used  in  a  credit  indemnity  bond 
means  the  knowledge  gained,  by  observation  and  trial,  of  a  cus- 
tomer's financial  responsibility. 

Same — Same — ^"Highest  Previous  Indebtedness": 

A  credit  indemnity  bond  insured  against  losses  from  a  cus- 
tomer to  an  amount  not  exceeding  the  highest  previous  indebt- 
edness for  goods  shipped  to  the  debtor  within  24  months  prior 
to  the  shipping  of  the  first  item  of  the  goods  included  in  the  ac- 
count upon  which  the  loss  occurred,  and  that  the  indemnity  com- 
pany should  not  be  liable  until  the  losses  covered  by  the  bond 
exceeded  $5,100  on  shipments  not  exceeding  a  certain  sum,  and 
further  provided  that  outstandings  on  plaintiff's  books  January  1, 
1903,  shipped  since  September  1,  1902,  should  be  covered  upon 
the  same  conditions  and  included  in  the  same  manner  as  if  the 
goods  had  been  shipped  since  January  1,  1903.  Held,  That  since 
the  clause  last  referred  to  made  the  bond  cover  shipments  after 
September  1,  1902,  the  24  months  provided  in  the  clause  limiting 
the  indemnity  company's  liability  was  also  thereby  made  to  relate 
back  so  as  to  include  the  highest  previous  indebtedness  within 
24  months  prior  to  September  1,  1902,  so  that  the  indemnity  com- 
pany was  not  liable  for  losses  from  a  customer,  whose  paid-up 
Indebtedness  within  such  24  months  was  less  than  the  initial  in- 
debtedness of  $5,100. 

Same — Notice  of  Loss — Account  with  Customer: 

The  boni  provided  that  "experience"  should  be  the  basis  for 
credit,  and  not  the  customer's  commercial  rating.  The  bond 
further  provided  that  the  loss  on  any  customer  with  whom  in- 
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snred  had  had   previous  experience  should  not  be  covered   by 

the  bond  unless  the  preliminary  notice  of  loss  had  attached  to 

it  a  copy  of  the  account  showing  the  prior  experience  with  such 

debtor.     Held,  That  the  indemnity  company  was  not  liable  for 

insured's  losses  on  a  customer,  where  a  copy  of  insured's  account, 

showing  his  previous  experience  with  such  customer,   was   not 

attached  to  the  preliminary  notice  of  loss  as  provided  in  the  bond. 

[Judgment  for  plaintiff  below.     Here  modified  and  affirmed.] 

Steinwender  v.  Philadelphia  Casualty  Co.  (N.  Y.  S.  C,  App. 

Dlv.): 

126  New  York  Supplement  (January  16,  1911)   271. 

Principal  and  Surety — Bond — Notice — Unreasonable  Delay: 

Insured  was  informed  by  the  written  cash  reports  of  its  em- 
ploye, a  traveling  salesman,  that  he  was  indebted  to  the  com- 
pany in  the  sum  of  $553.21,  and  received  from  him  $25  on  ac- 
count, with  the  statement  that  there  were  credits  and  discounts 
due  him  sufficient  to  balance  the  account.  During  the  succeed- 
ing three  weeks  insured  caused  the  books  to  be  checked  up  and 
the  accounts  of  the  customers  to  be  examined,  to  determine  the 
correctness  of  his  report  and  the  existence  of  the  discounts  and 
credits  claimed;  but  for  the  period  of  four  weeks  thereafter 
nothing  special  was  done  in  that  direction.  The  employe  con- 
tinued in  insured's  employment  in  another  locality,  and  made 
three  payments  of  $25  each  out  of  his  own  salary  to  apply  on  his 
account.  It  was  then  discovered  that  he  had  collected  an  ac- 
count which  had  never  been  reported,  and  he  was  discharged, 
and  the  bonding  company  notified  of  the  shortage.  Held,  That 
the  delay  in  giving  notice  to  the  company  of  the  facts  was  un- 
reasonable, and  not  in  accordance  with  the  provisions  of  the 
bond,  which  provided  that  the  company  should  indemnify  the 
employer  for  pecuniary  loss  sustained  by  reason  of  the  fraud  or 
dishonesty  of  the  employe,  and  required  that  upon  discovery 
of  any  act  of  fraud  or  dishonesty  the  employer  should  imme- 
diately give  notice  thereof  to  the  bonding  company. 

[Judgment  for  surety  below.    Here  affirmed  In  favor  of  surety.] 
Oamble-Robinson  Co.  v.  Massachusetts  Bonding  &  Ins.  Co. 
(Minn.  S.  C): 

129   Northwestern  Reporter   (January  20,   1911)    131. 

Indemnity  Insurance — Action  on  Bond — Negligence  of  Employe — 
Evidence: 

Action  on  defendant*s  bond,  whereby  it  promised  to  indem- 
nify the  plaintiff  for  any  loss  sustained  by  the  culpable  negli- 
gence of  its  express  messenger,  in  connection  with  the  duties 
pertaining  to  the  position,  which  term  was  defined  by  the  bond 
to  mean  a  failure  to  exercise  the  degree  of  care  which  men  of 
ordinary  prudence  usually  exercise  in  regard  to  their  own  affairs. 
The  alleged  breach  of  the  bond  was  the  negligence  of  the  messen- 
ger in  failing  to  keep  the  doors  of  his  express  car  chained  on  the 
inside,  which  enabled  robbers  to  enter  the  car,  overpower  him, 
and  to  steal  from  the  car  $5,000.  Held,  (1)  The  negligence  of 
the  messenger,  which  would  render  the  defendant  liable,  would 
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be  a  failure  on  his  part  to  exercise,  in  connection  with  the  duties 
of  his  position,  that  degree  of  care  which  men  of  ordinary  pru- 
dence usually  exercise  in  regard  to  their  own  affairs  of  like  grav- 
ity. (2)  The  bond  defines  the  standard  of  care  to  be  exercised 
by  the  messenger,  which  the  plaintiff  could  not  enlarge,  as  against 
the  defendant,  by  establishing  rules  for  the  conduct  of  its  busi- 
ness; but  a  rule  making  it  the  duty  of  the  messenger  to  keep 
the  doors  chained  was  admissible  in  evidence  for  the  purpose  of 
showing  what  were  the  duties  pertaining  to  his  position.  (3) 
The  mere  fact  that  the  messenger  failed  to  chain  the  doors,  if 
he  did  so,  did  not  as  a  matter  of  law  render  the  defendant  liable; 
for  it  was  a  question  for  the  Jury  whether,  under  all  the  facts 
which  the  evidence  tended  to  show,  he  omitted  to  do  anything  in 
connection  with  the  duties  pertaining  to  his  position  which  a  man 
of  ordinary  prudence  would  usually  do  in  his  own  affairs  of  like 
importance. 

[Judgment  for  defendant  below.    Here  reversed  In  favor  of  plain- 
tinr.] 

Great  Northern  Express  Co.  v.  National  Surety  Co.  (Minn. 
S.  C.) : 

129  Northeastern  Reporter  (January  20,  1911)  127. 

Agent'8  License— Issuance  to  Corporation— Statute: 

Sec.  11  of  the  Act  of  Pa.  of  April  4,  1873,  P.  L.  20,  provides: 
"Companies  to  which  certificates  of  authority  are  issued,  as 
provided  in  the  proceeding  section,  shall,  from  time  to  time, 
certify  to  the  commissioner  the  names  of  the  agents  appointed  by 
them  to  solicit  risks  in  this  state;  and  no  such  agent  shall  trans- 
act business  until  he  has  procured  from  the  commissioner  a  cer- 
tificate, showing  that  the  company  has  complied  with  the  re- 
quirements of  this  act,  and  that  the  person  named  in  said  certi- 
ficate has  been  duly  appointed  its  agent"  Held,  That  this  lan- 
guage does  not  include  or  contemplate  a  corporation  as  an  insur- 
ance agent 

[Opinion  of  Attorney  OeneraL] 

Re  Incorporated  Insurance  Agent: 

38  Pennsylvania  County  Court  Reports   (January  21, 
1911)   104. 

Personal  Injury  Action— ^ury — Discharge: 

In  an  action  for  damages  for  personal  injuries  sustained 
by  plaintiff,  one  venireman,  when  asked  his  occupation,  stated 
that  he  was  an  agent  of  the  Travelers'  Insurance  Company. 
Plaintiff's  attorney  then  asked  ttiat  this  venireman  be  excused 
on  the  ground  that  the  Travelers'  Insurance  Company  was  de- 
fending the  suit  The  defendant  objected  to  this.  Upon  a  show- 
ing being  made  that  the  insurance  company  was  defending  the 
suit,  the  venireman  was  excused.  These  proceeds  were  pub- 
lished in  a  newspaper,  to  which  some  of  the  jurors  were  regu- 
lar subscribers.  The  defendant's  counsel  moved  to  discharge 
the  jury  because  of  this  publication.  Heldf  That  such  a  publi- 
cation did  not  constitute  grounds  for  discharging  the  jury  or 
the  granting  of  a  new  trial,  in  the  absence  of  proof  that  the  jury 
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as  sworn  were  unduly  influenced  by  the  publication  to  the  preju- 
dice of  the  defendant. 

[Juderment  for  plaintiff  below.    Here  affirmed  against  defendant] 
Hollenbach  v.  McCord  (Kansas  City  A.  C.) : 

132  Southwestern  Reporter  (January  25,  1911)   1189. 

« 
Personal  Injury  Action — Evidence — Existence  of  Insurance: 

In  an  action  for  a  personal  injury  a  question  put  to  plain- 
tiff on  his  cross-examination,  "Have  you  any  accident  insur- 
ance?" was  properly  excluded  as  calling  for  accident  insurance 
at  the  time  of  the  trial  only,  and  not  as  calling  for  accident  in- 
surance at  the  time  of  the  accident  so  as  to  show  the  motive  of 
plaintiff  in  misrepresenting  the  manner  of  his  injury  and  exag- 
gerating its  results. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  defendant] 
City  of  Montgomery  v.  Wyche  (Ala.  S.  C.) : 

53  Southern  Reporter  (January  28,  1911)   786. 

Policy — Rule  of  Construction: 

Where  the  words  of  an  insurance  policy  are  ambiguous  or 
capable  of  more  than  one  construction,  the  policy  will  be  con- 
strued in  favor  of  the  assured. 

Automobile  Insurance — Policy — "Collision'': 

An  automobile  driven  into  a  hole  six  or  seven  inches  deep 
and  eighteen  inches  wide  between  the  car  tracks  on  a  well- 
lighted  city  street,  is  not  such  a  "collision  with  an  object"  as 
is  contemplated  by  the  parties  to  an  insurance  policy  contain- 
ing a  collision  clause. 

[Judgment  for  company.] 

Dougherty  v.  Ins.  Co.  of  North  America  (Philadelphia  Co. 
C.  P.) : 

38  Pennsylvania  County  Court  Reports   (January  28, 
1911)  119. 

Loan  Contract — Repayment  Out  ef  Insurance  Proceeds — ^Accrual 

of  Action: 

insured,  who  had  suffered  a  fire  loss,  assigned  his  policies 
to  G,  who  requested  C  to  loan  to  insured  the  sum  of  $1,000,  G 
agreeing  in  writing  to  repay  C  "upon  receipt  of  payment  of  fire 
policies"  assigned  to  it  C  sues  G  to  recover  the  $1,000  advanced 
to  the  insured.  Upon'motion  of  G  the  complaint  was  dismissed, 
on  the  ground  that,  according  to  the  agreement,  "it  provides 
upon  payment  of  the  policies,  and  it  does  not  mean  one,  two  or 
three,  but  it  means  the  payment  of  all  the  policies."  C  claimed 
that  the  agreement  was  ambiguous,  and  that  the  agreement  of 
the  parties  was  that  C  should  be  paid  out  of  the  first  payment 
that  was  received  by  G  on  account  of  these  policies.  The  court 
held  that  there  was  nothing  ambiguous  about  the  contract,  but 
that  It  means  that  G  agreed  to  pay  C  upon  receipt  of  payment  of 
the  policies  which  did  not  mean  one  policy  but  meant  them  »\1, 
and  that  the  action  had  been  prematurely  brought    Held,  That 
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the  time  provided  in  the  agreement  for  the  repajrment  to  C  was 
uncertain,  and  C  was  entitled  to  go  to  the  Jury  on  the  question 
of  whether  a  cause  of  action  had  accrued,  on  parol  proof  that 
it  was  the  understanding  of  the  parties,  at  the  time  the  advances 
were  made,  that  the  money  was  to  be  repaid  out  of  the  first  poli- 
cies collected. 

[Judgment  dismissing  complaint  below.     Here  reversed.] 
Cohen  v.  Giveen  Mfg.  Co.  (N.  Y.  S.  C,  App.  Div.) : 

126  New  York  Supplement  (January  30,  1911)   505. 

Burglary  Insurance — Policy — Amount  of  Loss — Evidence: 

In  an  action  on  a  burglary  policy,  it  was  proper  to  prove  the 
amount  of  the  loss  by  adding  to  the  last  previous  inventory  all 
stock  purchased  and  deducting  therefrom  ail  sales  made. 

Same — Same — Same — Verdict — Conformity  to  Evidence: 

In  an  action  on  a  burglary  policy  there  was  no  question  but 
that  a  burglary  had  been  committed.  No  question  was  made  as 
to  the  loss  of  the  watches,  fountain  pens,  and  revolvers,  nor  as 
to  their  actual  value,  which  was  $120.37.  There  was  evidence  of 
loss  of  some  cutlery,  which  evidence  was  not  impeached.  Heldf 
That  the  jury's  verdict  for  plaintifT  for  |100  could  not  be  sustained 
on  any  ground. 

[Judgment   for   plaintiff   below    for   amount   less   than   claimed. 
Here  reversed  and  new  trial  ordered.] 

Ingersoll  et  al.  v.  United  Surety  Co.   (N.  Y.  S.  C,  App. 
Div.) : 

126  New  York  Supplement  (January  30,  1911)   391. 

Agreement  for   Sale   of    Leasehold — Marketable    Title — Specific 
Performance: 

An  agreement  for  the  sale  of  a  leasehold  provided:  "It  is 
hereby  specifically  understood  and  agreed  that  if,  through  no 
fault  of  the  vendor,  he  shall  be  unable  to  convey  a  good  and 
marketable  title  to  the  purchaser,  this  agreement  shall  be  can- 
celed and  annulled.  For  the  purpose  of  this  agreement  a  good 
and  marketable  title  shall  be  deemed  to  be  one  that  either  the 
Title  Guarantee  &  Trust  Company,  or  the  Lawyers'  Title  In- 
surance &  Trust  Company,  or  the  Title  Insurance  Company  of 
New  York  will  insure,  in  addition  to  a  marketable  title  as  de- 
fined under  the  laws  of  the  State  of  New  York."  The  vendee 
refused  to  carry  out  his  part  of  the  agreement  because  one  of 
the  title  insurance  companies  refused  to  ihsure  the  title  except 
subject  to  certain  encroachments  that  were  claimed  to  exist. 
The  vendor  sued  for  specific  performance.  Held,  That  the 
agreement  clearly  demonstrates  what  the  parties  had  in  mind — 
the  desirability  of  a  title  upon  which  a  policy  of  insurance  would 
be  issued,  and  by  the  insurance  of  which  the  purchaser  would 
be  facilitated  in  the  sale  or  mortgage  of  the  leasehold  in  ques- 
tion, should  he  desire  to  realize  upon  the  same.  Plainly  the 
agreement  did  not  contemplate  a  policy  of  Insurance  which  was 
conditional  in  its  nature,  or  which  contained  reservations  of 
matters   entailing   the   determination   of  a   court    before   they 
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could  be  adjudged  to  be  no  cloud  upon  the  title  and  without 
effect  upon  its  marketability.  Before  the  plaintiff  could  recover 
in  this  action  for  specific  performance,  he  was  therefore  ob- 
ligated to  prove  that  the  title  tendered  by  him  was  one  which 
one  of  the  three  title  companies  named  would  insure. 

[Judgment  for  vendor  below.    Here  reversed  in  favor  of  vendee.] 
Belnhauer  v.  Morris  (N.  Y.  S.  C,  App.  Div.) : 

126  New  York  Supplement   (January  30,  1911)   511. 

Indemnity  Insurance — Policy — Risk: 

By  the  terms  of  the  policy  the  defendant  agreed  to  indem- 
nify ''against  loss  from  liability  for  datoages  on  account  of 
bodily  injuries  fatal  or  otherwise,  accidentally  suffered  to  any 
employe  or  employes";  and  by  an  agreement  attached  to  it,  the 
policy  was  extended  "to  cover  the  liability  of  the  assured  to 
the  public  only  for  personal  injuries,  only  caused  by  the  assured 
or  the  assured's  workmen.  Held^  That  the  fair  import  of  these 
two  clauses,  construed  together,  as  they  must  be,  is  an  agree- 
ment to  indemnify  a  sub-contractor  against  loss  from  liability 
for  damages  on  account  of  accidental  injuries  to  employes  and 
injuries  to  the  public,  caused  by  the  assured  or  their  employes. 

Same — Primary  Liability  of  Wrong-Doer: 

The  right  to  indemnify,  where  one  has  been  held  legally 
liable  for  damages,  which  another  ought  to  pay,  exists  inde- 
pendently of  the  contract 

Same — Same — Right  to  Indemnity: 

The  policy  indemnified  the  plaintiff,  a  sub-contractor,  against 
loss  by  reason  of  injuries  to  its  employes  or  to  the  public  caused 
by  such  sub-contractor  or  its  employes.  A  pedestrian  was  in- 
jured by  reason  of  the  sub-contractor's  negligence,  and  damages 
were  recovered  by  such  pedestrian  from  the  contractor.  The 
contractor  then  recovered  from  the  sub-contractor  judgment  for 
the  amount  it  was  compelled  to  pay.  Held,  That  the  sub-con- 
tractor had  sustained  a  loss  from  liability  to  the  public  on 
account  of  personal  injuries,  caused  by  the  defendant  just  the 
same  as  it  would  have  been  if  the  action  by  the  pedestrian  had 
been  brought  in  the  first  instance  against  it. 

Same — Action  on   Policy — Failure  of   Insurer  to   Deny   Liability 

of  Insured — Res  Adjudicata: 

The  policy  indemnified  the  plaintiff,  a  sub-contractor,  against 
loss  for  injuries  to  its  employes  and  to  the  public.  Action 
was  instituted  by  a  wife  against  the  principal  contractor  for 
injuries  sustained  by  reason  of  the  negligence  of  the  sub-con- 
tractor. The  defendant  indemnity  company  had  notice  of  the 
suit  by  the  wife,  and  also  of  the  suit  by  her  husband  for  the 
damages  to  him  growing  out  of  the  wife's  injuries,  and  an  op- 
portunity to  defend  each  of  said  suits.  Held,  That  the  defend- 
ant, by  its  conduct  in  allowing  judgment  to  be  recovered  by  the 
wife,  without  denying  the  responsibility  of  the  sub-contractor  for 
the  accident,  had  thereby  estopped  itself,  and  its  ultimate  lia- 
bility for  the  damages  to  the  husband  was  res  adjudicata. 
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Same — Policy — L088  from  Liability: 

The  policy  indemnified  against  loss  from  liability  for  dam- 
ages. Held,  That  under  the  policy,  a  loss  was  not  sustained 
until  the  liability  was  established  by  a  Judgment,  and  that  no- 
tice by  the  insured  to  the  indemnitor  to  defend  a  suit  against 
the  insured  merely  has  the  effect  of  making  the  judgment  in 
that  suit  conclusive  evidence  with  respect  to  the  issues  actually 
liUgated. 

Same — ^Action  on  Policy — ^Accrual: 

The  defendant  indemnity  company  agreed  to  indemnify  a 
sub-contractor  against  loss  for  injuries  to  employes  and  the  pub- 
lic. A  pedestrian  was  injured  by  falling  over  an  obstruction 
in  the  street  caused  by  the  sub-contractor  in  the  performance 
of  his  work.  A  judgment  for  the  damages  was  recovered  against 
the  principal  contractor,  who  subsequently  recovered  judgment 
over  against  the  sub-contractor.  Held,  That  the  sub-contractor's 
cause  of  action  on  the  policy  arose  on  the  rendition  of  judgment 
against  him,  whether  he  had  notice  to  defend  the  action  against 
the  principal  contractor  or  not. 

Same — Policy — Limitation  of  Action: 

The  policy  provided  that  "No  action  shall  lie  against  the  com- 
pany after  the  expiration  of  the  period  within  which  an  action 
for  damages  on  account  of  the  given  injuries  or  death  might  be 
brought  by  such  claimant  or  his  representatives  against  the  as- 
sured, unless  at  the  expiration  of  said  period  there  is  a  suit  aris- 
ing out  of  such  accident,  pending  against  the  assured,  in  which 
case  an  action  may  be  brought  in  respect  to  the  claim  involved 
in  such  action  against  the  company  by  the  assured  within  thirty 
days  after  final  judgment  is  rendered  in  such  suit,  and  not  later/' 
Held,  That  the  purpose  of  the  provision  of  the  policy  is  to  require 
an  action  to  be  brought  within  the  time  during  which  an  action 
on  account  of  an  accident  may  be  brought  against  the  sub-con- 
tractor or  within  30  days  after  the  rendition  of  judgment  in  such 
action,  and  no  action  may  be  brought  on  the  policy  after  the  ex- 
piration of  three  years  from  the  happening  of  an  accident  unless 
a  suit  is  then  pending  against  the  assured. 

Same — Same — Same — ^Waiver: 

The  defendant  contracted  to  indemnify  a  sub-contractor  for 
injuries  to  its  employes  and  to  the  public.  The  policy  required 
the  insured  to  notify  the  company  of  any  such  injuries,  and  sti- 
pulated that  the  defendant  would  defend  all  actions  growing  out 
of  such  injuries.  A  pedestrian,  who  was  injured  by  reason  of 
the  negligence  of  a  sub-contractor,  sued  the  principal  contractor 
for  damages.  The  indemnitor  assumed  the  defense  against  the 
principal  contractor  under  a  policy  issued  to  it,  and  its  counsel 
also  agreed  to  protect  the  sub-contractor  against  any  claim  of  the 
contractor  for  indemnity,  and  agreed  to  act  as  counsel  for  the 
sub-contractor  should  any  action  be  brought  against  it,  if  it  would 
co-operate  in  the  defense  of  the  action  against  the  principal  con- 
tractor. The  defendant  counsel  procured  a  dismissal  of  the  ac- 
tion against  the  principal  contractor  on  the  ground  that  the  sub- 
contractor, was  an  independent  contractor,  but  this  judgment 
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was  reversed  on  appeal  three  years  after  the  accident  Held, 
That  these  acts  amounted  to  a  waiver  of  the  provision  that  no 
action  could  be  brought  against  it  after  the  expiration  of  the 
period  within  which  an  action  for  damages  might  be  brought  by 
the  injured  party. 

Same — Same — Same — Estoppel : 

Where  an  indemnity  company,  which  was  defending  a  prin- 
cipal contractor  against  damages  to  a  pedestrian  who  was  in- 
jured by  reason  of  the  negligence  of  a  sub-contractor,  for  which 
injuries  the  sub-contractor  was  primarily  liable,  without  notice  to 
such  sub-contractor,  gave  a  stipulation  for  judgment  absolute  and 
appealed,  such  company  was  estopped  from  relying  on  the  sti- 
pulation in  the  policy  that  no  action  should  lie  against  it  after 
the  expiration  of  the  period  within  which  an  action  for  injuries 
might  be  brought 

Same — Same — Breach  of  Warranty— Estoppel: 

Where  an  indemnity  company  recognized  the  validity  of  its 
policy,  and  by  its  conduct  subjected  the  insured  to  liability,  it 
would  be  estopped  to  rely  on  a  breach  of  warranty  by  insured. 

[Judgment  for  plaintiff  below.     Here  modified   and  affirmed  In 

favor  of  plaintiff.] 
Creem  et  al.  v.  Fidelity  &  Casualty  Co.  of  New  York  (N. 
Y.  S.  C,  App.  Div.) : 

126  New  York  Supplement  (January  30,  1911)   555. 

Principal  and  Surety — Construction  Contract — Breacli — Liability 

of  Surety: 

Where  the  contractors,  who  had  undertaken  to  build  a  tun- 
nel for  a  town,  abandoned  the  work,  and  the  town  completed  the 
tunnel  on  a  different  plan,  although  at  a  cost  much  less  than  the 
contractor  could  have  completed  it  under  the  original  plan,  the 
surety  on  the  contractor's  bond  was  liable  to  the  town  for  the 
increased  cost  of  the  work  over  the  contract  price. 

Same — Same — Same — Damages — interest: 

Where  the  penalty  on  a  bond,  guaranteeing  the  performance 
of  a  construction  contract,  was  less  than  the  amount  of  damages 
caused  by  the  breach  of  the  contract,  it  was  proper  to  allow  in- 
terest on  the  penalty. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 
Town  of  Peabody  v.  United  States  Fidelity  &  Guaranty  Co. 
(Mass.  S.  J.  C.) : 

92  Northeastern  Reporter   (January  31,   1911)    604. 

Sale  of  Insurance  Business — Use  of  Name — Rights  of  Seller  to 

Engage  in  Insurance  Business: 

A  contract  for  the  sale  of  an  insurance  business  stipulated 
that  for  a  specified  sum  the  sellers  sold  all  of  their  right,  title  and 
interest  in  the  insurance  business  of  Smith  &  Co.  After  the  sale, 
and  during  the  time  one  of  the  firm  of  Smith  &  Co.  was  in  the 
employe  of  the  purchaser,  such  purchaser  was  permitted  to  use 
the  old  name.  Held,  That  the  buyer  did  not  acquire  the  right  to 
use  the  name  of  Smith  &  Co.,  without  the  written  consent  of  the 
seller.    Held,  further.  That  by  the  sale  of  the  business  of  Smith 
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&  Co.  the  eeliers  were  not  deprived  of  engaging  in  the  same  bus- 
iness, or  from  using  their  own  names  in  such  business,  although 
they  could  not  solicit  business  from  their  former  customers,  or 
so  conduct  their  business  as  to  injure  that  of  the  purchaser. 

[Plaintiff's  complaint  dismissed  below.     Here  affirmed  In  favor 
of  defendant.] 

Fairfield  v.  Lowry  et  al.  (Mass.  S.  J.  C.) : 

93  Northeastern  Reporter   (January  31,  1911)   598. 

Indemnity  Insurance— Policy— "Lo88"— "Liability": 

The  obligation  of  an  indemnity  company  insuring  against 
liability  to  an  employer  becomes  fixed  when  the  liability  attaches 
to  the  employer,  but  the  obligation  of  a  company  insuring  against 
loss  does  not  attach  until  the  damages  have  been  paid  by  the 
insured. 

Same — Same — Same — Interest: 

The  policy  insured  the  employer  against  loss  from  common 
law  or  statutory  liability  for  injuries  to  its  employes.  Held*  That 
the  indemnity  company's  liability  did  not  attach  until  the  insured 
had  paid  the  judgment  rendered  against  it  for  injuries  to  an  em- 
ploye, and  that  the  insured  was  not  entitled  to  interest  on  the 
judgment  for  the  time  between  the  date  of  its  rendition  in  the 
lower  court  and  its  affirmance  on  appeal. 

Same — Same — Costa: 

The  policy  provided  that  the  indemnity  company  would,  at 
its  own  cost,  defend  against  such  proceeding  in  the  name  and  on 
behalf  of  the  assured,  or  settle  the  same,  unless  it  shall  elect  to 
pay  to  the  assured  the  indemnity  provided  for.  Held,  That  It  was 
liable  for  all  costs  occasioned  by  unsuccessfully  defending  an  ac- 
tion against  the  insured  for  liability  covered  by  the  policy. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company. i 
Conqueror  Zinc  &  Lead  Co.  v.  Aetna  Life  Ins.  Co.  (Spring- 
field C.  A.) : 

133  Southwestern  Reporter  (Februar>'  1,  1911)  156. 

Agreement  of  Pledgee  to  Pay  Premium — Inaolvency  of  Company 
— Excuse: 

Where  A  makes  an  agreement  to  pay  the  premium  on  a 
specified  policy  of  insurance  on  the  life  of  another,  given  as  col- 
lateral security,  such  agreement  assuming  the  continued  exist- 
ence of  the  Insurance  company  issuing  such  policy  and  making 
no  provision  for  the  contingency  of  the  company  ceasing  to  do 
business,  if  thereafter  such  company  becomes  insolvent  and 
ceases  to  do  business,  A  is  thereby  relieved  from  further  per- 
formance of  said  agreement. 

[Judgment  for  pledgee  below,    pere  affirmed  in  favor  of  pledgee.] 
Merritt  v.  Haas  et  al.  (Minn.  S.  C.) : 

129   Northwestern  Reporter   (February   3,    1911)    379. 

Agency  Contract — Actions — Demand: 

Plaintiff,  formerly  an  agent  of  defendant,  brought  suit  for  the 
recovery  of  $800  alleged  to  have  been  overpaid  to  defendant  by 


Digitized  by 


Google 


1911.]  MISCELLANEOUS.  385 

mistake.  Defendant  interposed  two  defenses,  claiming  that  the 
action  was  barred.  The  first  defense,  alleging  that  under  the 
agreement  no  suit  is  maintainable  until  10  days  after  service 
upon  the  president  or  secretary  of  the  defendant  company  by  reg- 
istered letter  of  a  written  claim,  is  met  by  the  allegation  in  the 
complaint  that  repayment  of  said  sum  of  $800  had  been  duly  de- 
manded. Held,  That  the  requirement  of  a  demand  by  registered 
letter  cannot  be  insisted  upon,  provided  a  demand  was  made  per- 
sonally or  upon  a  proper  officer  of  the  company,  as  such  a  clause 
is  to  be  construed  as  inserted  to  permit  communication  with  dis- 
tant agents,  but  not  to  restrict  them  to  demands  by  mall  only. 

Same — Same — Limitations: 

An  action  by  an  agent  to  recover  overpayments  to  the  com- 
pany is  not  within  the  meaning  of  a  provision  of  the  agency  con- 
tract that  no  suit  "relating  to  the  employment  of  said  agent 
should  be  brought  after  six  months  from  the  date  of  the  transfer 
of  the  business  of  said  agent/' 

[Plaintiff's  demurrer  to  defendant's  answer  sustained.] 
Jackson  v.  Metropolitan  Life  Ins.  Co.  (N.  Y.  S.  C,  Trial 
Tr.): 

126  New  York  Supplement  (February  6,  1911)   680. 

Burglary  Policy — Larceny — Insufficient  Proof: 

Insured  dropped  an  earring  into  a  wash  basin.  She  imme- 
diately called  a  janitor,  who  unscrewed  a  tap  underneath  the 
trap,  who  stated  the  earring  was  not  there.  Insured's  husband 
then  opened  the  pipe  and  failed  to  find  the  earring.  The  next 
day  a  plumber  was  brought  in,  who  opened  the  pipe  on  the  fioor 
below,  and  the  earring  was  not  found  by  him.  Two  plumbers, 
who  bad  examined  the  pipe  three  years  later  testified  that  an 
earring  of  the  size  lost  would  not  pass  through  the  strainer, 
located  three  inches  below  the  basin.  On  behalf  of  defendant,  a 
plumber  who  examined  the  pipes  on  the  day  of  the  loss  testified 
that  the  strainer  was  broken  and  that  the  break  was  large 
enough  to  allow  the  ring  to  pass,  and  that  insured  had  stated 
that  she  had  allowed  the  water  to  run  about  ten  minutes  after 
the  loss  of  the  earring.  Held,  That  proof  was  insufficient  to  es- 
tablish larceny  of  the  earring  by  the  Janitor  who  first  opened 
the  trap. 

[Judgment  for  company  below.    Here  affirmed  in  favor  of  com- 
pany.] 

Hart  V.  American  Fidelity  Co.  (N.  Y.  S.  C,  App.  Tr.) : 

126  New  York  Supplement  (February  6,  1911)  626. 

Burglary  Insurance — Policy — increase  of  Riak: 

The  policy  contained  a  provision  that  it  should  be  void  if  the 
conditions  or  circumstances  of  the  risk  were  changed  without  the 
written  consent  of  the  company  Indorsed  on  the  policy.  The  in- 
sured made  extensive  alterations  of  his  house,  requiring  a  long 
time  in  their  completion  and  making  necessary  the  presence  of  a 
number  of  workmen  throughout  the  house,  without  the  company's 

1911-25 


Digitized  by  VjOOQIC 


386  DIGEST  OF  INSURANCE  CASES.         [Vol.  XXIV 

consent.    Held,  That  this  was  a  change  of  conditions  or  circum- 
stances within  the  meaning  of  the  policy. 

[Judfirment  for  plaintiff  below.   Here  reversed  in  favor  of  com- 
pany.] 

Graf  V.  National  Surety  Co.  of  N.  Y.  (N.  Y.  S.  C,  App  Tr.) : 

126  New  York  Supplement  (February  6,  1911)   616. 

Foreign  Company — Service  of  Process: 

Service  of  prooess  on  an  agent  of  a  corporation,  authorized  to 
transact  business  in  the  State,  does  not  give  Jurisdiction  over  an 
unauthorized  foreign  company,  for  which,  the  first  corporation 
acted  as  agent. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  com- 
pany.] 

Castell  V.  Sterling  Fire  Ins.  Co.  (X.  Y.  S.  C,  App.  Tr.) : 

126  New  York  Supplement  (February'  6,  1911)   692. 

Principal  and  Surety — Bond — Premiums: 

An  agreement  for  the  payment  of  premiums  upon  a  bond, 
signed  by  plaintiff  as  surety  for  defendant  guaranteeing  the  per- 
formance of  a  contract  made  by  defendant  with  the  city,  pro- 
vided: "I  do  hereby  covenant  and  agree  to  pay  the  premium  or 
fees  agreed  upon,  namely,  one  thousand  ($1,000)  and  five  hundred 
($500)  dollars  annually  thereafter  ($1,000)  per  annum  in  ad- 
vance." A  further  provision  of  the  agreement  is  as  follows:  "If 
contract  runs  over  one  year  the  premium  is  to  be  prorated  at  the 
rate  of  $500  per  annum."  It  is  apparent  from  the  context  of  the 
agreement  that  the  contract  referred  to  in  the  clause  last  quoted 
is  the  contract  between  the  defendant  and  the  city,  and  not  the 
contract  between  the  defendant  and  the  surety  company.  Held, 
That  the  agreement  meant  that  $1,000  was  to  be  paid  on  the  exe- 
cution of  the  bond,  but  that  there  should  be  no  further  liability 
for  premiums  until  the  contract  between  the  defendant  and  the 
city,  for  the  performance  of  which  the  plaintiff  was  surety,  had 
run  for  one  year,  and  that  further  premiums  were  to  be  paid  at 
the  end  of  each  subsequent  year  at  the  rate  of  $500  per  annum  or 
at  the  termination  of  the  contract  within  the  second  of  any  sub- 
sequent year  at  the  same  rate  per  annum  for  such  part  of  the 
year  as  the  contract  should  continue. 

Same — Action  for  Premiums — Pleading: 

Where  the  defendant  was  sued  by  a  surety  company  for  pre- 
miums upon  a  surety  bond  given  by  the  surety  company  to  secure 
performance  by  defendant  of  his  contract  with  the  city,  a  pre- 
mium being  due  one  year  from  the  execution  of  the  bond,  and  the 
plaintiff  did  not  plead  that  defendant's  contract  with  the  city  had 
run  more  than  a  year,  but  was  permitted  to  give  proof  on  that 
point  over  defendant's  objection,  and  without  any  amendment  of 
the  complaint,  it  is  reversible  error. 

f  Ji:(]i?!nont  for  surety  below.  Here  reversed  against  surety.] 
Illinois  Surety  Co.  v.  Hildebrand  (N.  Y.  S.  C,  App.  Tr.) : 
126  New  Yorlc  Supplement  (February  6,  1911)   651. 
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Contract  between  Agents — Novation — Requisites: 

An  agreement  to  reduce  the  rate  of  commission  in  comprom- 
ise of  a  suit  to  recover  commissions,  alleged  by  it  to  be  due  him 
for  business  turned  over  to  S,  was  not  in  substitution  of  the 
original  contract  and  did  not  operate  as  a  novation  of  such  con- 
tract. To  constitute  a  novation  of  the  original  contract,  the  com- 
promise agreement  must  have  fully  discharged  the  same. 

[Judgment   for  plaintiff  below.     Here  affirmed   against   defend- 
ant.] 

Slaughter  v.  Hall  (Tex.  C.  C.  A.) : 

133  Southwestern  Reporter  (February  8,  1911)  496. 

Libel — Statements  by  Agent — Liability  of  Principal: 

P,  an  insurance  agent  for  a  foreign  stock  company,  made  cer- 
tain misrepresentations  concerning  the  standing  and  stability  of 
a  local  assessment  company,  referring  to  the  latter  as  a  "wild- 
cat" company.  The  manager  of  the  assessment  company  sent  a 
notice  to  P  in  the  name  of  the  company,  charging  him  with  mis- 
representation, prevarication  and  attempting  to  defraud  the  com- 
pany of  its  business.  P  sued  the  assessment  company  and  its 
manager  for  libel.  Held.  That  the  assessment  company  was 
liable  for  the  act  of  its  manager  and  for  libelous  statements  of 
its  manager. 

Same — Same — Self-Def  ense : 

While  an  insurance  agent  might  criticise  the  system  or  plan 
of  a  competitor,  or  persuade  people  to  Insure  with  his  company 
on  the  argument  that  it  was  richer  and  therefore  safer,  or  better 
established,  or  for  any  other  legitimate  reason  was  preferable  to 
the  local  concern,  he  must  in  stating  facts  relative  to  his  compe- 
titors tell  the  truth;  or,  if  he  perverted  the  facts,  then  it  was 
competent  for  the  other  party  to  tell  him  so,  or  to  write  to  him 
that  he  was  not  telling  the  truth;  and,  if  it  were  the  further  fact 
that  what  he  did  and  said  was  for  the  purpose  of  getting  away 
from  the  other  company  its  business,  then  that  was  fraudulent 
in  law.  If  false  statements  are  made,  the  competitor  is  entitled 
to  defend  himself,  and  may  rebuke  such  solicitor  and  threaten 
him  with  legal  visitation  without  rendering  himself  liable  to  an 
action  for  libel. 

Same— Same— "Wild-Cat"  : 

The  term  "wild  cat,"  used  by  a  solicitor  of  an  insurance  com- 
pany, in  reference  to  the  business  of  another  insurance  company, 
implied  that  the  latter  company  was  an  irresponsible  and  preda- 
tory concern,  and,  where  such  charge  was  false,  the  latter  com- 
pany was  justified  in  publishing  a  statement  that  such  solicitor 
was  guilty  of  misrepresentation  and  fraudulent  conduct. 

[Judgment   for  plaintiff   below.   Here   reversed   In   favor   of   de- 
fendants.] 

Wells  et  al.  v.  Payne  (Ky.  C.  A.) : 

133  Southwestern  Reporter  (February  8,  1911)   575. 

Common  Carrier — Through  Bill  of  Lading — Adjustment  of  Loss: 
The  carrier  which  received  the  goods  from  the  shipper  issued 
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its  through  bill  of  lading  providing  for  marine  insurance  on  the 
shipment.  The  connecting  carrier  delivered  the  goods  to  the  de- 
fendant steamship  company,  which  issued  a  supplemental  bill  of 
lading,  limiting  its  liability  and  providing  that  the  insurance 
should  be  adjusted  according  to  the  policies  carried  by  it,  which 
was  less  than  the  amount  of  the  valuation  agreed  upon  under  the 
bill  of  lading  originally  issued.  Held,  That  the  steamship  com- 
pany could  not  so  limit  its  liability,  and  the  acceptance  of  the 
goods  from  the  connecting  carrier,  with  knowledge  of  the  provi- 
sions of  the  original  through  bill  of  lading,  estopped  it  to  say  that 
it  was  liable  only  for  the  amount  stipulated  in  the  supplemental 
bill  of  lading  issued  by  it. 

[Judgment  for  petitioners.] 

Berwind-White  Coal  Mining  Co.  v.  Metropolitan  S.  S.  Co. 
(U.  S.  C.  C,  Me.) ; 

American  Trust  Co.  v.  Same: 

183  Federal  Reporter  (February  9,  1911)   257. 

Employers'  Liability  Insurance — Contract — Preliminary   Negotia- 
tions: 
The  insured,  in  the  absence  of  fraud,  by  accepting  a  policy, 

became  bound  by  all  of  its  recitals,  covenants  and  conditions. 

The   preliminary   negotiations   to   secure   the  policy   should   be 

taken  in  subjection  to  the  terms  of  the  policy,  and  the  contract 

determined  by  the  policy  itself. 

8am»--8ame — Acceptance — Estoppel : 

The  policies  covered  all  of  insured's  employes  including  exe- 
cutive officers  and  office  men.  Insured  accepted  the  policies  and 
retained  them  during  their  terms.  The  premiums  were  based 
upon  the  pay-roll  of  those  employes  covered  by  the  policy,  and 
were  to  be  adjusted  at  the  ends  of  the  policy  terms,  on  reports 
of  the  insured  showing  the  actual  amounts  paid.  Insured's  re- 
ports were  based  upon  the  amounts  paid  to  all  employes  other 
than  executive  officers  and  office  men.  This  suit  is  to  collect  the 
premiums  due  on  account  of  the  insurance  of  those  not  included 
in  insured's  reports.  Held,  That  after  having  accepted  the  poli- 
cies and  having  secured  protection  thereunder,  such  employes 
could  not  avoid  payment  of  the  premiums  thereon  on  the  ground 
that  the  applications  did  not  include  such  employes,  and  that  in- 
sured had  not  read  the  policies. 

Same — Policy — Premiums — Right  to  Audit  Books: 

An  employers'  liability  company  issuing  policies,  providing 
that  the  premiums  shall  be  based  upon  the  amounts  actually  paid 
to  the  employers  covered  by  the  policy,  is  entitled  to  audit  in- 
sured's books,  pay-rolls  and  documents  to  determine  the  amount 
of  premiums  due. 

Same — Same — Same — Waiver: 

An  employers'  liability  company,  issuing  policies,  the  pre- 
miums on  which  were  based  upon  the  amount  of  wages  actually 
paid,  having  had  no  knowledge  at  the  time  the  several  settle- 
ments were  made  that  the  reports  made  by  defendant  did  not  in- 


Digitized  by  VjOOQIC 


1911.]  MISCELLANEOUS.  389 

elude  the  salaries  paid  to  such  classes  of  employes,  did  not  by  ac- 
cepting the  premiums  based  on  such  reports  waive  its  right  to 
recover  the  remainder  of  premiums  to  which  it  was  entitled. 

Same — Same— Same — Lachea: 

After  the  premiums  had  been  adjusted  on  reports  made  by 
insured,  and  after  all  of  the  policies  had  expired,  the  company 
accidentally  learned  that  part  of  the  employes  protected  by  the 
I>olicies  were  not  included  in  the  reports  upon  which  the  pre- 
miums were  adjusted.  The  company  then  sued  the  insured  to 
recover  the  additional  premium  to  which  it  was  entitled.  The  in- 
sured set  up  the  defense  of  laches  on  the  ground  that  since  the 
settlement,  it  had  destroyed  its  original  pay-rolls.  Held*  That 
since  it  was  the  duty  of  the  insured  to  furnish  complete  pay-rolls, 
which  would  necessarily  include  executive  officers  and  office 
men,  each  year  during  the  period  contained  in  the  policies,  it  was 
the  duty  of  the  insured  to  preserve  the  pay-rolls;  and,  such 
being  the  case,  if  it  destroyed  its  pay-rolls  and  other  documen- 
tary evidence,  or  put  itself  in  a  position  where  it  could  not  com- 
ply with  the  terms  of  the  contract  which  it  had  undertaken  to 
fulfill,  the  insured  can  not  now  plead  its  own  neglect  as  an  ex- 
cuse for  not  complying  with  the  terms  of  its  contract,  or  as  a 
reason  why  the  company  should  not  be  permitted  to  assert  its 
rights. 

[Judgment  for  plaintiff.] 

United  States  Casualty  Co.  v.  Charleston  S.  C.  Mining  and 
Mfg.  Co.  (U.  S.  C.  C,  S.  C.) : 

183  Federal  Reporter  (February  9,  1911)   238. 

Policy — Exemption — Statute — Constitutionality: 

Sec.  32,  p.  1393,  of  the  Ala.  Acts  of  1897  (Code  1896,  Sec. 
2607),  is  entitled  an  act  "To  regulate  the  business  of  insurance 
in  the  State  of  Alabama."  It  provides  that  any  person  may  in- 
sure his  life  for  the  benefit  of  his  estate,  his  wife,  her  husband,  or 
children,  or  others,  as  shall  be  provided  in  the  policy,  and  the 
sums  becoming  due  by  its  terms  shall  be  exempt  from  all  cred- 
itors of  the  assured  or  beneficiary,  and  paid  to  the  beneficiary. 
Heldf  That  the  act  was  unconstitutional  under  Art.  4,  Sec.  2,  of 
the  CJonst.  of  Alabama,  requiring  the  subject  of  an  act  to  be  em- 
braced in  its  title. 

[Judgment  for  administratrix  below.     Here  reversed  in  favor  of 
creditors.] 

Sheffield  Oil  Mill  et  al.  v.  Pool  (Ala.  S.  C.) : 

53  Southern  Reporter  (February  11,  1911)   1027. 

Employers'  Liability  Insurance — Policy — Parties  to  Contract: 

The  policy  named  as  the  insured  "Nelson  Morris  &  Co.,  a  co- 
partnership et  al.  (See  schedule).'*  The  schedule  named  the 
plaintiff  as  one  of  the  insured.  Held,  That  the  contract  made 
plaintiff  one  of  the  parties  to  the  contract. 

Same — Same — Age  of  Employe — Estoppel: 

The  policy  contained  the  following  condition,  viz.:  "This  pol- 
icy does  not  cover  loss  from  liability  for  injuries  or  death  to  or 
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caused  by  any  child  employed  by  the  assured  contrary  to  law  or 
any  child  employed  under  fourteen  (14)  years  of  age  where  no 
statute  restricts  the  age  of  employment.  An  employe  was  in- 
jured»  and  insured  informed  the  defendant  that  such  employe 
had  stated  when  hired  that  he  was  about  sixteen  years  of  age. 
The  company. took  charge  of  the  defense  of  an  action  for  such 
injuries,  and  continued  in  charge  of  the  case  for  nearly  three 
months  after  it  learned  that  there  was  grave  doubt  as  to  the  in- 
sured employe  being  over  fourteen  years  of  age  when  he  was 
employed.  Held,  That  the  conduct  of  the  defendant  estopped  it  to 
deny  liability  to  plaintifiC  for  a  judgment  obtained  against  it  by 
the  injured  employe  on  the  ground  that  such  employe  was  under 
fourteen  years  of  age.  The  objection  that  plaintiff  had  not  been 
prejudicially  injured  by  such  conduct  was  untenable,  as  defend- 
ant's interference  with  the  right  to  control  the  damage  action 
was  of  itself  a  prejudice. 

[Judgment    for   defendant    below.      Here    reversed    against    de- 
fendant.] 

Fairbanks  Canning  Co.  v.  London  Guarantee  &  Ace.  Co. 
(Kansas  City  C.  A.) : 

133  Soutnwestem  Reporter   (February  15,  1911)   664. 

Constitutlonai  Law — Contract^lmpairment: 

A  state  can  not  by  either  constitutional  provision  or  legisla- 
tive enactment  impair  the  obligations  of  a  contract 

Same — Same — Charter: 

A  charter  granted  by  the  state  is  a  contract  between  the 
state  and  the  parties  to  whom  it  is  granted. 

oame — Same — Impairment— Police  Power: 

Although  the  Constitution  of  the  United  States  forbids  any 
state  from  impairing  by  Constitution  or  law  the  obligations  of  a 
contract,  there  is  yet  the  exception  to  this  general  rule  that  the 
state  can  not  contract  away  its  police  power  or  its  right  to  abro- 
gate or  annul  contracts  it  has  made  in  contravention  of  this 
power.  And  so,  although  the  state  may  have  entered  into  a  con- 
tract that  would  ordinarily  be  binding  upon  it,  and  beyond  its 
power  to  impair,  it  may  yet  avoid  a  contract  so  entered  into,  if 
by  the  contract  the  state  undertook  to  part  with  its  police  power. 

Corporations — Charter — Rule  of  Construction: 

The  powers  of  a  corporation  are  settled  by  its  charter,  which 
is  to  be  strictly  construed  against  it.  No  intendment  will  be 
taken  for  granted  in  its  favor,  nor  will  anything  be  assumed  in 
its  behalf.  If  there  is  doubt,  it  will  be  resolved  against  the  grant. 
If  there  is  uncertainty,  it  will  be  construed  in  favor  of  the  state. 
If  the  charter  is  susceptible  of  two  meanings,  that  one  will  be 
adopted  that  restricts  and  not  enlarges  the  powers  granted. 

Same — Ownership   of   Real    Estate — Escheat — Statute — Constitu- 
tionality: 

The  defendant  company  was  incorporated  by  special  act  of 
the  legislature  of  Kentucky  to  transact  the  business  of  insurance 
and  was  expressly  authorized  "to  hold,  acquire,  use  and  enjoy. 
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or  sell,  transfer,  convey  by  deed  or  otherwise,  any  real,  personal 
or  mixed  estate  needful  to  transact  and  manage  the  business  of 
insurance."  By  Sec.  192  of  the  Const  of  Ky.  and  Sec.  567  of  the 
Statutes  of  the  State  (Russell's  St.,  Sec.  2153),  corporations  are 
not  permitted  to  own  or  hold  real  estate,  except  such  as  may  be 
necessary  and  proper  for  carrying  on  its  business,  for  a  longer 
period  than  five  years  under  penalty  of  escheat.  Proceedings 
were  brought  by  the  state  to  escheat  certain  real  estate  held  by 
the  defendant  company  for  a  period  longer  than  five  years  for 
purposes  not  necessary  for  carrying  on  its  business.  Defendant 
insists  that  its  right  to  hold  real  estate  under  its  charter  was  not 
limited  to  five  years,  and  that  this  charter  right  could  not  be 
abrogated  or  impaired  by  subsequent  legislation  or  constitutional 
enactment.  Held,  That  such  provisions  did  not  abrogate  or  im- 
pair the  rights  of  the  company  to  hold  real  property  needful  to 
transact  and  manage  the  business  of  insurance. 

Same — Same — Same— Same : 

The  taking  of  property,  under  constitutional  and  statutory 
provisions  that  corporations  can  only  own  and  hold  such  real 
estate  as  is  proper  and  necessary  for  carrying  on  its  business 
for  a  longer  period  than  five  years  under  penalty  of  escheat,  does 
not  constitute  a  taking  of  property  without  due  process  of  law. 

Sam»--Same — Laches— Estoppel : 

The  state  is  not  estopped  by  the  laches,  ignorance,  or  acqui- 
escence of  one  of  its  officers  in  one  of  its  departments  from  en- 
forcing a  legal  right  expressly  conferred  by  statute  unless  it 
clearly  appears  that  such  officer  or  department  had  power  to  bind 
the  state,  and  hence  the  failure  of  the  insurance  department  to 
advise  officers  of  an  insurance  company  that  the  company  was 
holding  real  property  in  violation  of  law  did  not  estop  the  state 
from  maintaining  proceedings  to  escheat  such  property. 

Same — Same — Statutes — Construction — Burden  of  Proof: 

By  Sec.  192  of  the  Const,  of  Ky.  and  Sec.  567  of  the  Statutes 
of  the  State  (Russell's  St.,  Sec.  2153)  corporations  are  not  per- 
mitted to  own  or  hold  real  estate,  except  such  as  may  be  neces- 
sary and  proper  for  carrying  on  its  business,  for  a  longer  period 
than  five  years  under  penalty  of  escheat.  Held,  That  a  corpora- 
tion could  in  good  faith  acquire  real  estate  for  a  proper  and  nec- 
essary future  use  in  the  conduct  of  its  business,  and  hold  the 
same  for  more  than  five  years.  The  burden  of  proof,  however,  is 
on  the  defendant  to  show  that  it  acquired  the  property  for  such 
purpose. 

[Judgment  that  part  of  real  property  had  escheated  to  state  be- 
low.    Hero  afflrmed  as  to  both  parties.] 
German  Ins.  Co.  v.  Commonwealth  (Ky.  C.  A.) ; 
Commonwealth  v.  German  Ins.  Co.: 

133  Southwestern  Reporter  (February  15,   1911)    793. 

Company  Connected  with  Tariff  Association — Penalty — Statute — 

Constitutionality: 

Sees.  2619  and  2620  of  the  Ala.  Code  1896  provide  that  any  in- 
surance company  in  any  way  connected  with  a  tariff  association 
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for  the  purpose  of  fixing  and  controlling  rates,  shall  be  liable  to 
the  insured  or  beneficiary  in  a  policy  issued  by  it  for  a  penalty  of 
25  per  cent,  in  excess  of  the  actual  loss  under  the  policy.  Held, 
That  the  statute  was  a  valid  exercise  of  the  police  power  of  the 
State  to  discourage  monopolies  and  to  encourage  competition, 
and  was  not  a  denial  to  such  companies  'of  due  process  of  law, 
nor  does  it  deny  to  them  equal  protection,  since  it  applies  in 
every  respect  to  all  companies. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
German  Alliance  Ins.  Co.  v.  Hale  (U.  S.  S.  C.) : 

81  Supreme  Ctourt  Reporter  (  February  15, 1911)  2<6: 
U.  S.  S.  C.  Adv.  S.    (February   15,   1911)    24G. 

Bankruptcy — Conceaiment  of  Property — Forfeiture  of  Exemption: 
A  bankrupt,  who  omitted  from  his  schedules  certain  life  poli- 
cies held  by  him,  and  denied  having  such  policies,  which  he  had 
in  fact  turned  over  to  his  father,  with  the  purpose  of  retaining 
them  for  his  own  benefit,  was  guilty  of  fraudulently  trying  to  con- 
ceal property  from  his  creditors,  which,  under  the  Pennsylvania 
statute,  forfeited  his  right  to  his  exemption. 

[Judgment  for  referee  below.    Here  affirmed  in  favor  of  referee.] 
In  re  Sussman  (U.  S.  D.  C,  Pa.) : 

183  Federal  Reporter  (February  16,  1911)   331. 

Annotation — Character  of,  and  Rules  Governing  Contracts  by  Cor- 
porations  Engaged  for  Profit  in  Business  of  Guarantying  the 
Fidelity  or  Contracts  of  Other  Persons: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
Hormel  &  Co.  v.  American  Bonding  Co.,  reported  in  24  Insur- 
ance Digest  354. 

33  Lawyers*  Reports  Annotated  (N.  S.)  513. 

Annotation — What  Reference  in  Policy  to  Application  Will  Make 

It  Part  of  Policy: 

Under  the  above  head  appears  an  annotation  to  the  case  of 
Title  Guaranty  &  Surety  Co.  v.  Bank  of  Fulton,  heretofore  re- 
ported in  22  Insurance  Digept  369. 

33  Lawyers'  Reports  Annotated  (N.  S.)  676. 

Mutual  Companies — Merger — Rights  of  Stockholders: 

The  business  and  property  of  the  U  company  were  taken 
posseession  of  by  the  S  association  and  certain  individuals,  under 
a  merger  contract.  The  insurance  business  of  the  U  company 
was  its  principal  asset.  Its  policies  were  taken  up  and  policies 
of  the  S  association  issued  instead.  Held,  That  in  view  of  the 
fact  that  it  was  practically  impossible  to  restore  the  business 
of  the  U  company  so  appropriated  by  the  S  association,  the  most 
equitable  manner  of  satisfying  the  claims  of  a  dissenting  pre- 
ferred stockholder  of  the  U  company,  was  to  ascertain  the 
value  of  the  stock  at  the  date  of  the  appropriation  of  the  busi- 
ness, and  to  enter  judgment  against  the  parties  who  had  appro- 
priated the  property  of  the  company  for  that  amount,  without 
regard  to  their  rights. 

Same — Same — Same — Laches : 

A  delay  of  less  than  three  years  after  the  original  agree- 
ment for  the  transfer  by  an  insurance  company  of  its  insurance 
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business  and  property  to  another  insurance  company  and  in- 
diyiduals  and  of  about  six  months  after  a  substituted  agree- 
ment, by  a  dissatisfied  stockholder  suing  to  subject  the  assets 
of  the  two  companies  to  the  redemption  of  his  stock,  does  not 
amount  to  laches  defeating  his  suit. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  defend- 
anL] 

Southern  Mut  Aid  Assn.  et  al.  v.  Blount  et  al.   (Va.  S. 
C.  A.): 

60  Southeastern  Reporter  (April  1,  1911)  487. 

Agency  Contract — Termination^Renewal  Commissiona: 

Where,  by  a  written  contract,  the  plaintiff  agreed  to  act  as 
general  agent  of  the  defendant  insurance  company  during  the 
pleasure  of  its  directors  and  to  be  compensated  by  commissions 
on  his  collections  of  premiums  on  policies  and  renewals  "so  long 
only  as  he  shall  continue  as  such  general  agent."  Held,  That  his 
right  to  commissions  on  all  classes  of  business  ended  upon  his 
severing  his  connection  with  the  company,  and  he  was  not  en- 
titled to  commissions  on  renewal  premiums  collected  by  the  com- 
pany, after  the  termination  of  his  agency,  on  policies  written  by 
him  while  in  its  employment 

[Demurrer  to  bill  sustained.] 

Chapman  v.  Connecticut  Mutual  Ins.  Co.  (Phila.  C.  P.) : 

68  The  Legal  Intelligencer  (February  24.  1911)  114. 
38  Pa.  C.  C.  H.  (April  1,  1911)  305. 

Burglary  Policy — Theft  by  Member  of  Business  Staff — Accessory 
before  the  Fact: 

A  policy  of  insurance  upon  goods  in  business  premises 
against  loss  by  theft  or  burglary  contained  a  proviso  excepting 
loss  by  theft  by  members  of  the  assured's  business  staff.  A  por- 
ter on  the  business  staff  of  the  assured,  in  pursuance  of  a  pre- 
conceived scheme,  admitted  a  member  of  a  gang  of  thieves  into 
the  premises  to  enable  him  to  commit  a  theft  therein.  The  theft 
was  committed  in  the  porter's  absence.  Heldf  That  the  case 
fell  within  the  proviso  and  that  the  underwriters  were  not  liable; 
because  the  porter,  being  an  accessory  before  the  fact,  was  by 
virtue  of  the  Accessories  and  Abettors  Act,  1861,  guilty  of 
theft;  by  the  Court  of  Appeal,  because  he  was  a  principal. 

[Judgment  for  insurer  below.    Here  affirmed  in  favor  of  insurer.] 
Saqul  -&  Lawrence  v.  Stearns  (Eng.  C.  A.) : 

[1911]  1  Kingr's  Bench  The  Law  Reports   (February 
1,  1911)   426. 

Wife'8  Policy^Dlstributlon: 

Where  a  policy  on  the  life  of  a  husband  is  taken  out  by  him 
for  the  benefit  of  his  wife,  and  she  dies  before  him,  without 
having  assigned  it,  her  interest  therein  is  a  chose  in  action 
that  belongs  to  her  estate. 

Same — Assignment  by  Husband — Rights  of  Assignee: 

The  agreement  of  a  surviving  husband  for  the  assignment 
of  all  his  interest  in  his  deceased  wife's  estate,  which  includes 


Digitized  by  VjOOQIC 


394  DIGEST  OF  INSURANCE  CASES.         [Vol.  XXIV 

a  policy  on  his  life  for  her  benefit,  followed  by  pasrment  of 
the  consideration,  is  equivalent  to  an  equitable  assignment; 
so  that  on  the  policy  afterwards  maturing  on  the  death  of  the 
husband  the  equitable  right  to  the  money  collectible  thereon 
is  in  such  assignee,  though  the  legal  title  be  still  in  the  estate 
of  the  wife;  and,  the  money  being  paid  by  the  insurance  com- 
pany to  the  administratrix  of  the  wife,  she  receives  it  as  trustee 
for  the  assignee. 

[Judgment  in  favor  of  administrator  of  wife's  estate.] 

In  re  Grattan's  Estate  (N.  J.  P.  C.) ; 

Appeal  of  Burgeois: 

78  Atlantic  Reporter  (February  23,  1911)   813. 

Action  on  Policy — ^Answer  Setting  up  New  Matter — Reply: 

Insured  pleaded  a  performance  of  all  of  the  conditions  of  the 
policy.  The  company  in  its  answer  set  up  a  breach  of  war- 
ranty and  an  attempt  to  defraud  by  exaggerating  the  claim. 
Held,  That  insured  should  be  required  to  reply  to  the  new  mat- 
ter set  up  in  the  answer. 

[Motion  to  compel  insured  to  file  reply  overrule  below.     Here 

order  reversed.] 
Shaff  et  al.  v.  United  Surety  Co.  of  Baltimore,  Md.  (N.  Y. 
S.  C,  App.  Div.) : 

127  New  York  Supplement  (February  27,  1911)  8. 

Policy — Prepayment  of  Premium — Waiver: 

The  delivery  of  a  policy  to  insured  by  the  agent,  without 
the  payment  of  the  full  amount  of  the  premium,  is  a  waiver  of 
the  prepayment  of  the  entire  premium. 

Action  on  Premium  Note — Promise  of  Rebate — Parol  Evidence: 

In  an  action  on  a  note  given  in  part  payment  of  the  pre- 
mium on  an  Insurance  policy,  insured  claimed  that  the  entire 
transaction  was  void  as  being  in  violation  of  the  statute  pro- 
hibiting rebates.  Held,  That  parol  evidence  was  not  admissible 
to  show  the  transaction  to  be  in  violation  of  the  anti-rebate 
law,  where  the  promise  of  a  rebate  was  a  condition  subsequent. 

Same — Rebate — Sufficiency  of  Defense: 

Sec.  89,  N.  Y.  Ins.  Laws  (Laws  1892,  c.  690)  prohibits  dis- 
crimination and  the  giving  of  rebates,  and  provides  for  the 
pimishment  of  persons  receiving  and  giving  them.  The  defend- 
ant contends  that  because  of  the  fact  that  a  rebate  had  been 
allowed  his  note  was  thereby  void  and  uninforceable.  Held,  That 
under  the  statute  the  allowance  of  the  rebate  did  not  avoid  the 
note. 

[Judgnnent  for  plaintiff  below.     Here  aflftrmed  In  favor  of  plain- 
tiff.] 

Equitable  Trust  Co.  of  New  York  v.  Newman  (N.  Y.  City 
Ct,  Tr.  Term) : 

127  New  York  Supplement    (February  27,   1911)    243. 

Corporations — Taxation : 

Taxation  both  of  the  capital  stock  and  property  of  a  corpora- 
tion and  of  the  shares  of  its  stock  is  double  taxation. 
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8am»--8ame— Capital    Stock — Capital    invested    in    Other    Cor- 
porations: 

Section  6902,  Kirby's  Dig.  Ark.  provides  in  substance,  that  no 
person  shall  be  required  to  list  for  taxation  any  shares  of  stock 
owned  by  him  in  any  corporation  which  is  required  to  return 
its  capital  and  property  for  taxation  in  this  State.  An  insurance 
company  listed  its  ta:^ble  property  at  $1,000.  The  county  board 
of  equalization  increased  this  assessment  to  $162,500,  and  a  peti- 
tion was  filed  by  the  company  to  be  relieved  therefrom.  The 
capital  stock  of  the  company  was  $325,000,  all  of  which  except 
$1,000  was  invested  in  capital  stock  of  other  corporations,  on 
which  taxes  were  paid  by  such  other  corporations.  Held,  That 
the  company  was  liable  to  assessment  for  taxation  on  the  whole 
of  its  capital  stock  regardless  of  the  fact  that  such  capital  was 
invested  in  non- taxable  shares  of  stock  in  another  corporation, 
although  it  was  not  taxable  on  the  stock  purchased  by  it. 

[Judgment   for    company    below.      Here   reversed    against   com- 
pany.] 

Dallas  County  v.  Home  Fire  Ins.  Co.  (Ark.  S.  C.) : 

133  Southwestern  Reporter  (March  1,  1911)  1113. 

Action  against  Wrong-Doer — Defenses — Existence  of  Insurance — 

Privity  of  Contract— Li miUtion  of  Liability. 

A  policy  procured  by  a  shipper  provided  that  such  shipper 
could  release  any  carrier  from  any  liability  under  bills  of  lading, 
and  stipulated  that  the  insurance  company  waived  all  rights 
of  subrogation  as  against  any  carrier  of  the  goods  insured. 
Upon  destruction  of  the  goods  by  reason  of  the  negligence  of 
the  defendant  railroad  company,  the  insured  brought  suit  against 
it  to  recover  for  the  loss.  The  railroad  company  claims  that 
because  of  the  clauses  and  stipulations  of  the  policy,  the  in- 
sured is  barred  from  any  recovery  against  it.  Held,  That  there 
was  no  such  privity  between  the  defendant  and  the  parties  to 
the  insurance  contract  as  would  authorize  defendant  to  re- 
ceive any  benefit  from  it  as  against  insured.  Held,  further. 
That  even  though  there  was  privity  between  the  parties,  the 
existence  of  the  insurance  contract  would  in  an  indirect  way  be 
a  limitation  upon  defendant's  liability  as  a  common  carrier  and 
therefore  void. 

[Juderment  for  plaintiff   below.     Here  affirmed  against  defend- 
ant] 
St  Louis  &  S.  W.  Ry.  Co.  of  Texas  v.  Brass  (Tex.  C.  C. 
A.): 

133  Southwestern  Reporter  (March  1,  1911)  1075. 

Employers'   Liability   Insurance — Policy — Notice — Condition   Pre- 
cedent— Burden  of  Proof: 

The  policy  provided  that:  "It  is  expressly  warranted  and 
agreed:  (1)  That  upon  the  occurrence  of  an  accident,  whether 
any  claim  be  made  in  respect  thereof  or  not,  the  assured  shall 
immediately,  and  at  the  latest  within  ten  days,  ♦♦♦♦♦♦♦♦ 
give  notice  in  writing  of  such  accident  to  the  company."  Held, 
That  the  furnishing  of  notice  was  a  condition  precedent  to  the 
company's  liability  and  the  burden  was  on  insured  to  show  that 
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8uch  notice  was  given.  The  fact  that  the  obligation  to  give 
■uch  notice  is  erroneously  described  as  a  warranty  in  the  policy 
does  not  affect  the  question. 

Same — 8am»--8ame — Duty  to  Uae  Care  to  Acquire  Information: 

The  policy  provided  that  the  insured  should,  upon  the  oc- 
currence of  an  accident,  whether  any  claim  on  account  thereof 
be  made  or  not,  give  the  company  immediate  notice.  Heldf 
That  this  duty  of  giving  notice  was  not  absolute,  but  only  re- 
quired that  the  insured  should  exercise  reasonable  care  to  ac- 
quire information,  but  that  such  duty  only  arises  when  the  in- 
sured is  appraised  of  the  accident,  or  world  be  appraised  thereof 
had  he  exercised  reasonable  diligence. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 

Piercy  v.  Frankfort  Marine,  Ace.  &  Plate  Glass  Ins.  Co. 
(N.  Y.  S.  C,  App.  Div.) : 

127  New  York  Supplement  (March  6,  1911)  354. 

Action  on  Poilcy — Violation  of  Partnership  Law — Effect: 

Sec.  22  of  the  N.  Y.  Partnership  Law  (Consol.  Laws,  c.  39) 
provides:  "No  person  shall  hereafter  transact  business  in  the 
name  of  a  partner  not  interested  in  his  firm,  and  when  the 
designation  *and  Company*  or  *and  Co.'  is  used,  it  shall  repre- 
sent an  actual  partner.  The  plaintiff,  trading  as  B  &  Co.,  is  the 
assignee  of  a  policy  issued  by  the  defendant,  said  assignment 
being  to  B  &  Co.  Held,  That  the  fact  that  B  was  trading  as 
B  &  Co.  in  violation  of  the  statute  was  no  defense  to  the  ac- 
tion on  the  policy. 

[Judgment   for  company   below.      Here   reversed   against   com- 
pany.] 

Black  V.  New  York  Ins.  Co.  (N.  Y.  S.  C,  App.  Tr.) : 

127  New  York  Supplement  (March  6,  1911)   409. 

Vendor  and  Purchaaer — Deed — "Keep  the  Property  Insured": 

A  covenant  in  a  contract  of  sale  of  real  estate  to  "keep  the 
property  insured"  in  a  certain  sum,  which  just  equals  the  amount 
of  insurance  on  some  of  the  buildings  sit  the  date  of  the  con- 
tract, is  a  covenant  to  continue  the  insurance  as  it  was  at  the 
date  of  the  contract,  though  the  coincidence  here  noted  was  not 
mentioned  in  it,  and  no  abatement  of  the  purchase  money  can  be 
had  on  account  of  loss  by  fire  of  a  portion  of  the  property  on 
which  there  was  no  insurance. 

[Judgrment  dismissing  vendees  bill  below.     Here  reversed.] 
Conklyn  et  al.  v.  Shenandoah  Milling  Co.  (W.  Va.  S.  C.  A.) : 
70  Atlantic  Reporter  (March  18,  1911)   274. 

Action  on  Policy — Service  of  Process — Statute: 

Section  2881  of  the  Code  of  Civil  Procedure  allows  a  sum- 
mons to  be  served  on  an  insurance  company  by  delivering  a 
copy  to  any  general  or  local  agent  of  the  company  residing  in 
the  county.  Heldp  That  service  of  summons  by  delivering  a 
copy  thereof  to  a  soliciting  agent  in  the  county  was  sufl[lcient 
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Policy — Jurisdiction — Constitutional  Rights: 

The  policy  provided  tliat:  "Any  suits  or  actions  at  law  in 
the  state  of  New  York  upon  a  cause  of  action  arising  out  of  or 
under  any  certificate  issued  by  this  society  shall  be  brought 
in  courts  sitting  in  the  city  of  Buffalo  and  there  tried."  Held, 
That  the  provisions  were  invalid  and  unconstitutional  as  it  de- 
prived plaintiff  of  the  constitutional  and  statutory  rights  de- 
termining the  jurisdiction  of  action. 

Action  on  Policy — Jurisdiction — Waiver: 

An  answer  in  an  action  on  a  policy  setting  up  no  defense 
except  want  of  jurisdiction,  operates  as  a  waiver  of  any  de- 
fects existing  in  the  jurisdiction  of  the  court. 

Same — Limitation  of  Action — Waiver: 

Denial  of  liability  waives  the  policy  stipulation  limiting  the 
time  for  the  commencement  of  action  thereon. 

Policy — Rule  of  Construction: 

For  the  purpose  of  upholding  a  contract  of  insurance,  its 
provisions  are  strictly  construed  against  the  company. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Darling  v.  Protective  Assur.  Soc.  of  Buffalo  (Steuben  Co. 
C): 

127  New  York  Supplement  (March  6,  1911)    486. 

Premiums— Life-Tenant  and  Remainderman — Apportionment: 

The  premiums  for  insurance  on  property  devised  to  one  for 
life  with  a  remainder  to  another,  should  be  apportioned  between 
the  life-tenant  and  remainderman. 

[Judgment  in  accordance  with  opinion.] 
Kirchner  et  al.  v.  Kirchner  et  al.  (N.  Y.  S.  C,  Sp.  Tr.): 
127  New  York  Supplement  (March  6.  1911)  399. 

Action  of  Premium   Note — Non-Performance  of  Conditions  Pre- 
cedent—Liability of  Malcer: 

The  defandant  executed  a  promissory  note  payable  to  the 
general  agent  of  an  insurance  company  as  consideration  for  two 
policies  of  insurance.  The  policies  were  taken  out  upon  the 
condition  that  the  agent  would  procure  a  loan  for  the  maker,  it 
being  agreed  and  understood  that  the  policy  would  be  null  and 
void,  and  that  the  note  would  not  be  binding,  unless  the  loan 
were  secured.  Held,  That  the  securing  of  the  loan  was  a  con- 
dition precedent,  and  that  in  an  action  on  renewal  notes  given 
for  the  original  note,  there  could  be  no  recovery  where  it  was 
shown  that  the  condition  had  not  been  performed. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant] • 

Smith  V.  Dotterweich  (N.  Y.  C.  A.) : 

98  Northeastern  Reporter  (March  7,  1911)   985. 

Principal  and  Surety — Contract — Rule  of  Construction: 

A  contract  of  suretyship  interpreted  and  construed  in  accord 
with  the  identical  rules  which  obtain  with  respect  to  other  under- 
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takings.  In  other  words,  the  terms  employed  in  the  obligation 
are  to  be  given  a  reasonable  interpretation  according  to  the  in- 
tent of  the  parties  as  disclosed  by  the  instrument  read  in  the 
light  of  surrounding  circumstances  and  the  purposes  for  which 
it  was  made. 

Same — Same — Statute : 

Where  a  bond  is  executed  in  compliance  with  the  require- 
ments of  a  statute,  such  statute  becomes  a  part  and  parcel  of 
the  obligation  assumed  by  the  surety. 

Same — Bond — Liability  to  Third  Persons: 

A  statute  required  contractors  for  public  work  to  give  bond 
to  secure  payment  for  materials  and  labor,  whether  by  sub- 
contract or  otherwise,  and  gave  material  men  and  laborers  the 
right  to  sue  on  such  bonds.  The  bond  issued  as  required  by  the 
statute  secured  payment  to  persons  furnishing  labor  or  ma- 
terials used  in  the  work,  and  authorized  its  assignment  by  the 
obligee  to  any  sub-contractor,  material  men  or  laborer,  who  at  the 
instance  of  the  principal  furnished  labor  or  material.  The  con- 
tract which  the  bond  secured  was  made  with  K.  The,  work  un- 
dertaken by  K  was  done  by  A.  There  was  no  evidence  tending 
to  show  a  contractual  relation  between  K  and  A  or  between  the 
obligee  and  A.  P  furnished  material  to  A  which  A  failed  to  set- 
tle for.  Suit  was  brought  on  the  bond  by  the  obligee  on  the  rela- 
tion of  P.  Heldf  That  the  bond  did  not  bind  the  surety  to  an- 
swer for  the  default  of  any  one  with  whom  there  was  no  privity 
of  contract  with  the  contractor,  except  only  in  case  of  a  material 
man  or  laborer  furnishing  material  or  labor  to  either  the  con- 
tractor or  sub-contractor. 

Same^Bond — Payment — Indemnity: 

A  surety  has  a  right  to  be  indemnified  by  his  principal  for 
whatever  sum  he  has  paid  out  in  discharge  of  the  principars 
obligation. 

[Judgrment  for  surety  below.     Here  affirmed  in  favor  of  surety.] 
Board  of  Education  of  City  of  St.  Louis  v.  United  States 
Fidelity  and  Guarantee  Co.  (St  Louis  C.  A.) : 

134  Southwestern  Reporter  (March  8.  1911)    18. 


Service  of  Process — Return — Conclusiveness: 

The  sheriff's  return  of  service  is  conclusive  so  far  as  it 
concerns  the  physical  acts  of  the  sheriff  and  recitals  respecting 
the  person  upon  whom  service  has  been  made  and  the  date  of 
such  service,  but  it  is  not  conclusive  as  to  whether  or  not  the 
person  served  was  a  proper  person  on  whom  to  make  such  serv- 
ice. 

Same^Sufficiency — How  Determined: 

In  the  federal  court  it  is  proper  practice  to  try  the  question 
of  the  sufficiency  of  the  service  of  a  summons  by  motion  to 
quash  the  return,  supported  by  affidavit,  and  in  the  absence  of 
statute  a  federal  court  is  not  required  by  the  act  of  conformity 
to  follow  the  state  practice  of  trying  this  question. 
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Same— Same — Service  on  Physician: 

Section  7992,  Rev.  St.  Mo.  1899  (Ann.  St.  1906,  p.  3801),  pro- 
vides that  service  of  summons  shall  be  valid  and  legal  "if  made 
by  delivering  a  copy  of  the  summons  and  complaint  to  any  per- 
son within  this  state  who  shall  solicit  insurance  on  behalf  of  any 
such  Insurance  corporation,  or  make  any  contract  of  insur- 
ance, or  collects  or  receives  any  premium  for  insurance,  or  who 
adjusts  or  settles  a  loss  or  pays  the  same  for  such  insurance 
corporation,  or  in  any  manner  aids  or  assists  in  doing  either." 
Service  was  made  on  a  physician  whose  only  connection  with 
the  company  was  that  from  time  to  time  he  was  employed  to 
report  on  the  physical  condition  of  injured  policyholders  within 
a  specified  district  for  which  he  received  a  physician's  fee.  Held* 
That  the  service  was  insuflacient 

[Motion  to  quash  service  sustained.] 

Highman  v.  Iowa  State  Travelers'  Assn.  (U.  S.  C.  C,  Mo.) : 
183  Federal  Reporter  (March  9,  1911)   845. 

Agency  Contract — ^Termination — Contingent  Commissions: 

In  addition  to  a  stipulated  commission,  the  agency  contract 
provided  for  a  ten  per  cent,  contingent  commission.  The  con- 
tract stipulated:  "It  is  understood  and  agreed  that,  if  the  agency 
should  be  terminated  by  resignation  or  otherwise  (the  right  of 
resignation  or  removal  at  any  time  is  recognized  by  both  par- 
ties), before  the  end  of  any  contingent  year,  the  agent  is  to  re- 
ceive no  contingent  commission  for  the  part  of  the  year  ex- 
pired at  the  termination  of  the  agency,  and  that  this  contingent 
agreement  does  not  extend  beyond  the  termination  of  the 
agency."  The  contract  was  terminated  before  the  end  of  the 
contingent  year.  The  agent  retained  the  ten  per  cent,  con- 
tingent commission,  and  suit  was  instituted  by  the  company  to 
recover  same.  Held,  That  the  contract  being  terminated  in 
strict  compliance  with  its  terms,  before  any  right  to  the  con- 
tingent commission  arose,  the  agent  was  not  entitled  to  retain 
such  contingent  commissions. 

[Judgment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

American  Fire  Ins.  Co.  v.  Howell  (Neb.  S.  C.) : 

129  Northwestern  Reporter  (March  10,  1911)    991. 

Principal  and  Surety — Increase  of  Risk — Failure  of  Principal  to 
See  That  Contractor  Makes  Proper  Application  of  Money: 
"The  proper  application  of  the  money  paid  by  the  owner  to 
the  contractor  is  a  risk  which  the  surety  assumes  when  he 
signs  the  bond  as  surety,  and  it  is  a  danger  from  which  the 
bond  protects  the  owner,  and  the  owner's  failure  to  see  that 
the  money  is  so  applied  does  not  increase  the  risk  of  the  surety 
or  discharge  it  from  liability  on  the  bond." 

Same — Bond — "Immediate  Notice": 

"A  requirement  in  a  contractor's  bond  that  the  obligee  shall 
give  immediate  notice  to  the  surety  of  any  default  by  the  con- 
tractor is  equivalent  to  a  requirement  of  reasonable  notice;  and 
what  is  reasonable  notice  is  in  each  case  a  question  of  fact  for 
the  jury." 
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Same— Same — Option  to  Complete  Contract — Reasonable  Time: 

What  would  be  a  reasonable  time,  after  notice  of  a  con- 
tractor's default,  for  the  surety  to  assume  the  completion  of  the 
building  contract,  is  a  question  for  the  Jury. 

Same — Same — Increase  of  Risk — Completion  by  Owner: 

It  is  claimed  that  the  act  of  the  owner  in  completing  the 
house  and  paying  therefor  out  of  the  money  in  his  hands  in- 
creased the  risk  of  the  surety,  and  thereby  discharged  it  from 
liability  on  the  bond.  The  contract  in  this  case  was  made  a 
part  of  the  bond.  It  expressly  provided  that  the  owner  would 
have  the  right  to  finish  the  house,  on  the  default  of  the  con- 
tractor, out  of  the  money  in  his  hands.  Held,  That  in  doing 
exactly  what  he  was  authorized  to  do  under  the  contract,  as 
well  as  under  the  bond,  the  risk  of  the  surety  could  not  have 
been  in  a  legal  sense  increased.  It  simply  added  to  the  amount 
of  the  surety's  liability  under  the  bond,  but  in  no  legal  sense 
increased  his  risk. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 

Thomason  v.  Keeney  (Ga.  C.  A.); 

Aetna  Indemnity  Co.  v.  Keeney: 

70  Southeastern  Reporter  (March  11,  1911)  220. 

Agency  Contract— Advances — Repayment — Parol  Evidence: 

Certain  advances  were  made  to  an  agent  upon  his  signing  a 
receipt  providing  that  such  advances  should  ''constitute  a  lien 
upon  and  be  paid  from  any  and  all  first  year's  and  renewal  com- 
missions and  percentage  allowance  accruing  to  me."  Held,  That 
it  was  intended  that  the  advances  should  be  payable  only  out  of 
commissions  to  him,  and  that  in  no  event  was  he  to  be  held  per- 
sonally liable  for  their  repayment  Held,  further.  That  the  re- 
ceipts were  not  so  clear  and  definite  as  to  exclude  oral  evidence 
as  to  the  real  understanding  of  the  parties. 

Same— Same — Notes — Innocent  Holders: 

The  general  agents  made  certain  advances  to  a  soliciting 
agent,  accepting  his  notes  therefor.  Held,  That  the  company 
for  which  the  general  agents  were  acting  and  to  which  the  notes 
were  transferred  was  not  an  innocent  holder  so  as  to  preclude 
the  soliciting  agent  from  showing  that  such  advances  were  pay- 
able only  out  of  commissions,  and  were  not  absolute  personal 
obligations. 

[Judfirment   for   defandant   below.      Here   affirmed   against  com- 
pany.] 

Allenberg  v.  Wainwright  et  ux.  (Wash.  S.  C.) : 

113  Pacific  Reporter   (March  13,   1911)    585. 

Principal  and   Surety — Bond  to  Stay   Executlon^Bankruptcy — 

Discharge  of  Surety: 

P  recovered  Judgment  against  H  on  April  30,  1908,  and  on 
May  12,  1908,  H  gave  bond  for  stay  of  execution  with  the  de- 
fendant as  surety.  On  July  3,  1908,  H  was  adjudged  a  bank- 
rupt, and  on  December  5,  1908,  received  his  discharge.  It  is 
contended  that  upon  the  discharge  of  H  from  the  payment  of  the 
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judgment  the  surety  was  also  discharged.  Held,  (1)  That  the 
defendant  herein  was  a  surety  within  the  terms  of  the  16th  sec- 
tion of  the  national  bankrupt  act  of  July  1,  1898,  and  that  it  was 
not  I  elieved  from  the  payment  of  the  Judgment  for  which  it  gave 
bail;  (2)  if  the  liability  of  a  surety  is  contingent  upon  a  judg- 
ment being  obtained  against  the  principal,  the  discharge  of  the 
principal  will  discharge  the  surety,  for  the  contingency  upon 
which  the  surety's  liability  was  to  attach  can  never  happen;  but 
where  a  judgment  has  been  obtained  against  the  principal,  the 
liability  of  the  surety  is  also  against  the  chance  of  the  insol- 
vency of  the  principal,  and  the  surety  will  not  be  discharged. 

[Judgment  against  surety.] 

Photo  and  Art  Postal  Card  Co.  v.  National  Surety  Co. 
(Northampton  Co.  C.  P.): 

68  The  Legal  Intelligencer  (March  24,  1911)   184. 

Principal  and  Surety — Right  of  Surety  to  indemnity — Statute: 

Sec.  723,  Ky.  St.  (Russell's  St.,  Sec.  4364),  relating  to  surety 
companies,  provides  in  part  that  ''It  shall  be  lawful  for  said  com- 
pany to  stipulate  and  provide  for  indemnity  from  the  parties 
aforesaid  for  whom  they  shall  so  become  responsible,  and  to  en- 
force any  bond,  contract,  agreement,  pledge  or  other  security 
made  or  given  for  that  purpose.  Held,  That  this  provision  means 
that  if  a  surety  company  desires  to  be  in  a  position  to  demand 
indemnity  from  its  principal,  it  must  so  stipulate  in  the  contract, 
and  that,  if  it  fails  to  do  this,  it  cannot  require  its  principal  to 
Indemnify  it 

[Judgment  for  defendant  below.     Here  affirmed  against  surety.] 
United  States  Fidelity  and  Guaranty  Co.  v.  Paxton  (Ky. 
C.  A.) : 

134  Southwestern  Reporter  (March  15,  1911)  481. 

Action  to  Recover  Alimony — Measure  of  Recovery: 

The  defendant  in  this  action  was  entitled  to  $1,170  as  his 
portion  of  certain  insurance  on  his  father's  life.  Before  the  in- 
surance money  was  paid  defendant's  former  wife  sued  him,  join- 
ing the  company  as  a  party  defendant,  to  recover  this  money  as 
unpaid  alimony.  The  divorce  had  been  granted  more  than 
twelve  years  past  with  alimony  of  $20  per  month.  Held,  That 
the  allowance  of  the  full  amount  of  the  Insurance  money  was 
proper. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  defendant.] 
Hooge  et  al.  v.  Hooge  (Ky.  C.  A.) : 

134  Southwestern  Reporter  (March  15,  1911)   476. 


Foreign  Company — Right  to  Do  Business — License  Tax: 

A  foreign  corporation  has  no  absolute  right  of  recognition 
beyond  the  limits  of  the  sovereignty  which  created  it,  and  such 
recognition  in  other  states  and  the  enforcement  of  its  contracts 
therein  depends  purely  upon  the  comity  of  those  states,  which 
may  impose  such  terms  and  conditions  as  they  see  fit    The  im- 
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position  of  a  license  tax  upon  the  gross  amount  of  premiums  col- 
lected within  the  state  was  within  this  power. 

Classification  of  Companies — License  Tax: 

It  is  within  the  authority  of  the  legislature  to  classify  insur- 
ance corporations  and  Impose  upon  them  difiCerent  rates  of  li- 
cense taxes,  and  such  classification  cannot  be  questioned  by  the 
courts. 

'statute — ^Tax  on  Gross  Premiums — Nature  of  Tax — Validity: 

Ch.  65,  S.  D.  Laws  1907,  imposing  a  tax  of  two  and  one-half 
per  cent,  of  gross  premiums  on  all  companies  doing  business  in 
the  state,  except  domestic  mutual  companies,  is  a  license  tax 
and  not  a  property  tax,  and  is  not  in  conflict  with  the  state  con- 
stitution. 

Same — Same — Same — Exemption : 

Ch.  65,  S.  D.  Laws  1907,  imposes  a  tax  of  two  and  one-half 
per  cent,  on  gross  premiums  on  all  companies  doing  business  in 
the  states.  It  provides  in  part:  "And  the  said  sum  of  two  and 
one-half  per  cent,  shall  be  the  full  of  all  taxes,  state  and  local, 
from  such  insurance  company."  Held,  That  Ch.  65  relates  solely 
to  taxes  on  the  corporation  and  does  not  affect  or  exempt  taxes 
on  the  tangible  property  of  the  corporation  and  is  not  invalid. 

[Judgment    for    company    below.      Here    reversed    against    com- 
pany.] 
Queen  City  Fire  Ins.  Co.  v.  Basford  et  al.  (S.  D.  S.  C.) : 
130  Northwestern  Reporter  (March  17,  1911)   44. 

Decedent's  Estate — Claims — Funtis  Appropriated  by  Executor: 

The  executor  of  the  estate  of  one  Rauth  used  funds  belong- 
ing to  the  estate  to  pay  fire  insurance  premiums  on  his  indi- 
vidual property.  Held,  That  these  disbursements  were  repre- 
sented by  the  income  of  the  property,  and  the  estate  of  Rauth 
stood  as  an  unsecured  general  creditor  of  such  executor  upon 
his  death. 

Same — Same — Same : 

The  executor  of  the  estate  of  one  Rauth  used  funds  belong- 
ing to  the  estate  to  pay  premiums  on  two  policies  of  insurance 
upon  his  own  life.  Held,  That  it  was  competent  for  the  legal 
representative  of  the  Rauth  estate  to  elect  either  that  the  Rauth 
estate  become  a  creditor  by  the  transaction,  with  a  lien  upon  the 
policies  of  insurance  for  the  amount  of  the  premiums  advanced 
from  that  estate,  or  to  adopt  the  transaction  as  one  giving  to  the 
Rauth  estate  the  rights  of  a  participant  in  the  proceeds  of  the 
policies.  It  happened  that  the  payment  of  these  premiums  was 
a  good  speculation,  and  the  Rauth  estate  now  elects,  as  it  has  a 
right  to  do,  to  demand  a  share  of  the  resultant  profits.  If  the 
entire  amount  of  the  premiums  which  formed  the  price  for  the 
resultant  payment  of  the  policies  had  come  from  the  Rauth  es- 
tate, that  estate  would  have  been  entitled  to  the  whole  of  the 
proceeds. 

[Judgment  In  accord  with  opinion.] 

In  re  Clark  et  al.  (Surrogate's  Court  N.  Y.  Co.) : 

127  New  York  Supplement   (March  20,  1911)    888.  . 
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Trade     Names — Injunction — "Travelers      Insurance" — Class     of 

Business: 

"Travelers  insurance"  is  a  distinct  class  of  insurance,  the 
term  is  generic  or  descriptive,  and  the  exclusive  use  of  it  cannot 
be  appropriated  as  a  trade  name,  imless  its  use  is  reasonably 
certain  to  bring  about  unfair  competition,  in  which  case  its  use 
will  be  enjoined. 

Same — Same — Unfair  Competition: 

The  "Travelers'  Insurance  Company"  seeks  to  enjoin  the 
"Travelers'  Insurance  Machine  Company"  from  using  the  words, 
"Travelers  Insurance,"  as  a  part  of  its  trade  name.  The  "Trav- 
elers' Insurance  Company"  is  engaged  in  the  business  of  acci- 
dent insurance,  making  a  specialty  of  insuring  travelers  against 
accident.  The  "Travelers'  Insurance  Machine  Company"  was  or- 
ganized for  the  purpose  of  manufacturing  slot  machines  to  be 
used  in  vending  accident  policies,  the  incorporation  of  the  ma- 
chine company  intending  to  organize  an  accident  company  to  be 
known  as  the  "Dally  Accident  Insurance  Company,"  to  which  the 
machines  were  to  be  rented  on  a  royalty.  The  advertising  lit- 
erature of  the  machine  company  branded  the  venture  as  a  new 
and  novel  undertaking,  showed  plainly  that  machine  policies 
were  to  be  issued  by  the  "Daily  Accident  Insurance  Company," 
and  in  no  way  connected  the  "Travelers'  Insurance  Company." 
Held,  That  it  is  not  enough  that  the  use  of  the  generic  term, 
"Travelers  Insurance,"  may  possibly  produce  confusion  or  result 
in  bringing  about  an  unfair  competition,  but,  to  warrant  an  in- 
junction, it  must  reasonably  appear  that  such  would  be  the  re- 
sult. The  two  companies  are  so  unlike  in  name  and  their  busi- 
ness is  so  dissimilar  that  no  confusion  can  possibly  arise  in  the 
conduct  of  their  respective  businesses,  and  an  injunction  will  not 
issue  to  prohibit  the  use  of  the  name. 

[Judgment  for  plaintiff  below.      Here  reversed   in   favor  of  de- 
fendant.] 
Travelers*  Insurance  Machine  Co.  v.  Travelers*  Ins.  Co.  of 
Hartford  (Ky.  C.  A.) : 

134  Southwestern  Reporter   (March  22,  1911)   877. 

Principal  and  Surety — Contractor's  Bond — Payments  by  Owner — 
Discharge — Estoppel : 

The  bond  required  the  owner  to  retain  fifteen  per  cent,  of 
all  payments  for  work  performed  and  materials  furnished.  Upon 
default  of  the  contractor  the  surety  was  notified.  It  referred 
the  matter  to  their  agents,  who  took  the  matter  up  with  the  owner 
with  the  result  that  the  owner  agreed  to  so  far  modify  the  con- 
tract as  to  pay  the  obligations  incurred  in  the  construction  of 
the  building  as  they  matured.  Held,  That  since  this  was  done 
with  the  knowledge  and  co-operation  of  the  surety  company's  rep- 
resentative, it  is  enough  to  show  an  implied  assent  thereto  on  the 
part  of  the  surety  company,  although  it  may  be  that  there  is  no 
evidence  in  the  record  of  an  express  assent  on  the  part  of  the 
surety  company  or  its  representative  to  a  modification  of  the  con- 
tract. 
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Same — Same— Waiver — Authority  of  Agent: 

Upon  default  of  the  contractor  the  surety  placed  the  matter 
in  the  hands  of  an  agent,  without  stating  that  any  limitations 
had  been  put  upon  his  powers.  Held,  That  in  the  absence  of  any 
limitations,  the  agent's  powers  were  limited  only  by  the  scope  of 
his  agency,  and  that  it  was  within  his  authority  to  waive  condi- 
tions of  the  bond. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 
Keenan  v.  Empire  State  Surety  Co.  (Wash.  S.  C.) : 
113  Pacific  Reporter  (March  20.  1911)  636. 


Deferred  Annuity  Policy — Public  Policy: 

A  deferred  annuity  policy,  payments  on  which  are  to  com- 
mence at  a  future  time,  provided  the  beneficiary  is  then  alive, 
and  to  continue  during  his  lifetime,  are  not  void  as  against 
public  policy. 

Same — Consideration — Recovery  by  Trustee  in  Bankruptcy: 

One  D,  at  the  time  insolvent,  in  fraud  of  creditors,  and  with 
funds  fraudulently  obtained,  purchased  from  the  defendant  a  de- 
ferred annuity  policy,  payments  on  which  were  to  commence  at 
a  future  time.  This  suit  was  instituted  by  his  trustee  in  bank- 
ruptcy to  recover  the  money  paid  for  such  contract,  the  position 
of  the  trustee  being  that  the  payments  were  in  fraud  of  credi- 
tors, and  that  the  company,  though  acting  in  good  faith,  was 
not  a  purchaser  for  value  because  it  had  not  paid  any  pur- 
chase money,  or  secured  it  in  such  a  manner  that  it  could  not 
be  relieved  against  payments.  Held,  That  the  company  had  ac- 
quired rights  and  advantages  under  the  contract  which  could 
not  be  taken  from  it,  and  the  trustee  was  not  entitled  to  recover 
from  it  the  money  paid  by  the  annuitant,  although  he  was  en- 
titled to  the  proceeds  on  the  sale  of  the  annuitant's  contingent 
interest  therein. 

[Judgment  for  trustee  below.     Here  reversed  in  favor  of  com- 
pany.] 

Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Smith  (U.  S.  C.  C.  A.) : 

184  Federal  Reporter  (March  23,  1911)   1. 


Principal  and  Surety — Building  Contract — Obligation  of  Surety: 

After  the  execution  of  a  building  contract,  the  owner  and 
contractor,  entered  into  a  new  contract.  The  latter  contract 
contained  the  same  provisions  as  the  original  contract  except 
that  it  required  the  contractor  to  furnish  bond  to  secure  the 
faithful  performance  of  his  contract,  and  except  that  it  provided 
for  the  payment  of  $700  during  the  construction  of  the  building, 
whereas  only  $500  was  to  be  paid  under  the  original  contract. 
The  bond  given  secured  performance  of  the  original  contract, 
which  was  referred  to  in  the  bond  and  made  a  part  thereof.  The 
building  was  constructed  under  the  terms  of  the  new  contract, 
and  more  money  was  paid  to  the  contractor  during  the  progress 
of  the  work  than  was  agreed  to  be  paid  under  the  contract 
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secured  by  the  bond.    Held,  That  the  surety  was  not  bound  for 
the  faithful  performance  of  the  new  contract 

[Judgment    dismissing    plaintiff's    complaint    below.      Here    af- 
firmed In  favor  of  surety.] 

Kracht  et  ux.  v.  Empire  State  Surety  Co.  et  al.   (Wash. 
S.  C.) : 

113   Pacific  Reporter   (March  27,   1911)    773. 


Mortgagor  and  Mortgagee — ^Accounting — insurance  Premium: 

Mortgagees  who  had  been  in  possession  of  the  mortgaged 
property  were  not  entitled  to  deduct  from  the  income  of  such 
property,  insurance  premiums  paid  by  them,  which  premiums 
constituted  no  part  of  the  mortgage  debt,  and  were  not  paid 
under  any  authority  contained  in  the  mortgage,  or  in  perform- 
ance of  any  of  its  terms. 

[Judgment  in  accordance  with  opinion.] 
Clark  V.  Story  et  al.  (Mass.  S.  J.  C.) : 

94  Northeastern  Reporter   (March  28,  1911)    295. 

Tornado  insurance— Policy — Windstorm — Evidence  Considered: 
The  policies  insured  against  loss  of  live  stock  caused  by  tor- 
nadoes, cyclones,  or  windstorms.  Several  witnesses  testified 
that  the  windstorm  which  caused  the  loss  under  the  policies  here 
sued  upon  was  the  worst  they  had  ever  experienced  in  their 
lives.  It  lasted  an  entire  day.  It  was  almost  impossible  to 
breathe  out  in  it  The  wind  and  the  snow  obscured  the  vision, 
and  it  was  impossible  to  see  more  than  twenty  feet  away.  Sev- 
eral windmills  in  the  vicinity  were  blown  down.  Held,  That  the 
evidence  showed  a  windstorm  within  the  meaning  of  the  policy. 

Same — Same — Sams — Definition : 

As  used  in  a  policy  of  tornado  insurance  the  word  "wind- 
storm" should  be  construed  as  something  more  than  an  ordinary 
gust  of  wind,  no  matter  how  prolonged,  and  it  takes  its  meaning 
measureably  at  least  from  the  other  words  with  which  it  is 
associated,  to-wit,  tornado  and  cyclone.  However,  it  need  not 
have  either  the  cyclonic  or  the  twirling  or  whirling  features 
which  usually  accompany  tornadoes  or  cyclones,  but  it  must  be 
more  than  an  ordinary  current  of  air  no  matter  how  long  con- 
tinued. In  other  words,  it  must  assume  the  aspect  of  a  storm, 
i.  e.,  an  outburst  of  tumultuous  force. 

Same— Same — Rule  of  Construction: 

If  a  policy  is  so  drawn  as  to  require  interpretation  and  be 
fairly  susceptible  to  two  different  constructions,  that  one  will  be 
adopted  which  is  most  favorable  to  the  insured. 

Same — Same — Lots  by  Windstorm — Construction: 

A  policy  insuring  against  loss  of  live  stock  by  windstorms, 
cyclones,  or  tornadoes  is  not  limited  to  loss  due  to  a  direct 
physical  injury  to  the  stock  as  by  throwing  them  to  the  ground, 
driving  them  against  some  obstacle  or  the  hurling  of  some  object 
against  them. 
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Same — Same— Cause  of  Lots — Proximate  Cause: 

The  policy  insured  against  loss  of  live  stock  caused  by  wind- 
storm. A  severe  windstorm  occurred  which  resulted  in  the 
loss  of  certain  cattle.  It  is  contended  that  the  loss  was  not 
due  solely  to  the  windstorm,  but  to  conditions  of  the  tempera- 
ture. Held,  That  the  fact  that  other  causes  contributed  to  the 
loss  did  not  relieve  the  company. 

Same — Same — Exceptions — Burden  of  Proof: 

The  policy  insured  against  loss  of  live  stock  from  wind- 
storms, but  excepted  loss  "by  snow  or  hail."  Held,  That  the 
burden  was  on  the  company  to  prove  that  the  loss  was  caused 
"by  snow  or  hail." 

By-Laws — Amendment — Impairment  of  Contract: 

The  by-laws  which  were  a  part  of  the  contract  provided: 
"Nor  shall  it  be  liable  for  damage  to  live  stock  by  the  blowing 
or  toppling  over  of  hay  or  straw  stacks,  or  by  snow  or  hail.*' 
After  the  issuance  of  the  policies  defendant  amended  this  by- 
law so  as  to  make  it  read  as  follows:  "Nor  shall  it  be  liable 
for  damages  to  live  stock  ♦  ♦  ♦  by  blowing  of  snow  or  hail." 
"I  further  agree  to  be  governed  by  the  articles  of  incorporation 
and  rules,  now  in  force  or  hereafter  made  by  said  association, 
and  to  pay  all  assessments  made  on  me  by  the  association  in 
accordance  with  its  rules."  Held,  That  the  amendment  passed 
by  the  association  was  not  of  its  articles  or  rules,  but  of  its  by- 
laws, and  this  amendment  had  the  ■  effect  of  introducing  new 
terms  and  conditions  into  the  original  contract.  The  rule  referred 
to  in  this  clause  giving  power  of  amendment  had  reference 
undoubtedly  to  these  matters  relating  to  the  internal  govern- 
ment of  the  society,  and  not  to  matters  of  contract  between  the 
association  and  its  members.  Under  the  clause  relied  upon  de- 
fendant had  no  power  to  change  any  contract  rights  without 
the  assent  of  the  members  or  policyholders. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Jordan   v.    Iowa   Mut.   Tornado   Ins.    Co.   of   Des    Moines 
(Iowa  S.  C.) : 

130  Northwestern  Reporter   (March  31,   1911)    177. 

Employers'  Liability  Insurance — Action  on  Policy — Estoppel: 

The  policy  provided  that,  if  any  suits  were  brought  against 
insured  for  damages  arising  out  of  personal  injuries  to  employes, 
though  groimdless,  the  company  would,  at  its  own  expense, 
defend  them.  An  action  was  commenced  against  insured,  the 
defense  of  which  was  assumed  by  the  insurance  company.  After 
appearance  was  entered  by  its  attorney  on  behalf  of  the  insured, 
an  amended  complaint  was  filed  alleging  that  the  insured  had 
employed  the  injured  child  in  violation  of  the  laws  of  the  state, 
prohibiting  the  employment  of  infants  in  a  factory  at  work  dan- 
gerous to  life  and  limb.  Upon  learning  this  the  insurance  com- 
pany's attorney  wrote  to  insured  that  if  recovery  was  had 
on  the  ground  of  violation  of  the  child  labor  law,  the  company 
would  not  be  liable.  Insured  made  no  reply,  but  its  personal 
coimsel  appeared  and  assisted  in  the  defense  of  the  suit.    Held, 
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That  the  act  of  the  Insurance  company  in  participating  in  the 
defense  did  not  estop  it  to  deny  liability  on  its  policy  where 
judgment  was  rendered  for  the  employe  on  the  ground  of  vio- 
lation of  the  statute. 

[Judgment   for  plaintiff  below.     Here  reversed   in  favor  of  de- 
fendant] 

Sargent  Mfg.  Co.  v.  Travelers  Ins.  Co.  (Mich.  S.  C.) : 

130  Northwestern  Reporter  (March  31,  1911)   211. 

Employers'  Liability  Insurance — Action  en  Policy — Estoppel: 

The  policy  indemnified  insured  for  one  year  against  loss 
from  liability  imposed  by  law  upon  the  assured  for  damages 
arising  solely  from  injuries  caused  by  any  accident  and  suffered 
by  any  employe,  whose  compensation  was  given  in  a  certain 
schedule,  at  any  of  the  places  mentioned  in  said  schedule,  and 
also  to  undertake  at  its  own  cost  the  settlement  of  any  claim 
and  the  defense  of  any  suit  arising  from  such  injuries.  The 
policy  also  provides  that  the  assured  shall  give  immediate  notice 
to  the  defendant  of  any  such  accident,  and  of  any  claim  made 
as  a  result  of  it;  that,  in  case  of  suit  being  brought,  all  papers 
and  information  relating  to  it  shall  be  given  to  the  defendant, 
and  thereupon  Ihe  defendant  company  "shall  at  its  own  cost 
undertake,  on  behalf  of  and  in  the  name  of  assured,  the  set- 
tlement of  such  claim  or  the  defense  of  such  suit,  or  the  prose- 
cution of  any  appeal  deemed  advisable  by  the  company;"  and 
that  the  assured  "shall  not,  without  the  written  consent  of  the 
company,  interfere  in  any  negotiation  for  settlement,  nor  in 
any  legal  proceedings,  nor  incur  any  expenses  other  than  for 
imperative  surgical  relief  at  the  time  of  the  accident."  Claim 
was  made  under  the  policy,  and  the  company,  with  full  knowl- 
edge of  all  of  the  facts,  took  entire  charge  of  the  action  for 
damages  against  insured,  and  conducted  the  defense  in  both 
the  trial  and  appellate  courts.  Held,  That  the  company  was 
estopped  to  thereafter  claim  that  it  was  not  liable  to  pay  the 
judgment  recovered  against  insured  on  the  ground  that  the 
injured  party  was  not  an  employe  of  insured  within  the  mean- 
ing of  the  policy. 

Same — Same — Same — Waiver — Variance : 

Insured  alleged  in  its  complaint  that  the  company  "waived" 
any  objections  it  might  have  had  to  say  that  a  certain  employe 
was  not  an  employe  within  the  meaning  of  the  policy.  Heldj 
That  where  the  facts  showed  an  "estoppel"  insured  was  en- 
titled to  recover.  The  terms  "estoppel"  and  "waiver"  are  some- 
times loosely  used  interchangeably,  especially  with  reference 
to  situations  arising  under  insurance  policies. 

Same — Same — Same — "Quasi  Estoppel": 

"The  term  'quasi  estoppel'  has  been  applied  to  certain  legal 
bars  which  are  in  some  respects  analogous  to  estoppel  in  pais, 
and  which  have  the  same  practical  operation  as  an  estoppel  in 
pais,  but  which  nevertheless  differ  from  that  form  of  estoppel 
in  essential  particulars.  The  term  includes  the  doctrine  of  elec- 
tion, the  Principle  which  precludes  a  party  from  asserting,  to 
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another's  disadvantage,  a  right  inconsistent  with  a  position  prev- 
iously taken  by  him,  and  certain  forms  of  waiver. 

[Judsrment    for    plalntifT    below.      Here    defendant's    exceptions 
overruled  with  directions  to  enter  Judgment  for  piaintift!.] 
Humes  Const  Co.  v.  Philadelphia  Casualty  Co.  (R.  I.  S.  C.) : 
179  AtlanUc  Reporter  (April  6,  1911)  1. 

Taxation — Reduction  of  Assessment — Insured  Property — Statute: 
Sec.  4312  Miss.  Code  1906,  providing  that,  "in  case  of  de- 
struction or  deterioration  in  value  of  any  real  estate  by  any 
casualty,"  the  board  of  supervisors  of  any  county  has  the  power 
at  any  time,  on  satisfactory  evidence,  to  change  the  assessment 
on  either  realty  or  personality,  so  as  to  reduce  the  assessment 
to  the  true  value,  applies  only  where  the  destruction  of  prop- 
erty is  followed  by  actual  loss  and  not  where  the  property  so 
destroyed  is  fully  covered  by  insurance. 

[Judgment    for    defendant   below.      Here    reversed   In    favor   of 

plaintiff.] 
Kuhn  Bros.  v.  Warren  County  (Miss.  S.  C.) : 

54  Southern  Reporter  (April  1,  1911)   442. 

Employers'  Liability  Insurance — Subrogation: 

The  rule  is  well  settled  in  fire  insurance  as  well  as  in  marine 
insurance,  that  the  insurance  company,  upon  passing  to  the 
assured  the  amount  of  a  loss  on  the  property  insured,  is  sub- 
rogated in  a  corresponding  amount  to  the  assured's  right  of 
action  against  any  other  person  responsible  for  the  loss;  this 
right  of  the  insurance  company  against  such  other  person,  does 
not  rest  upon  any  relation  of  contract  or  of  privity  between 
them,  but  arises  out  of  the  nature  of  the  contract  of  insurance 
as  a  contract  of  indemnity  derived  from  the  assured  alone, 
and  enforceable  in  his  right  only. 

Same — Same: 

Through  the  negligence  of  the  defendant  engineering  com- 
pany with  respect  to  the  construction  and  installation  of  a  refrig- 
erating machine  and  steam  engine,  which  it  was  engaged  In 
manufacturing,  furnishing,  and  installing  in'  the  place  of  busi- 
ness of  the  Herancourt  Brewing  Company,  and  while  the  engine 
was  being  operated  by  the  permission  and  direction  of  the 
engineering  company  the  cylinder  head  of  the  engine  blew  out 
killing  one  and  injuring  another  of  the  brewing  company's  em- 
ployes. Actions  for  damages  were  brought  against  the  brewing 
company,  and  the  damages  were  paid  by  the  plaintiff,  which 
had  insured  the  brewing  company  against  such  liability  by  a 
policy  which,  among  other  stipulations,  provided  that  the  com- 
pany should  be  subrogated  to  all  claims  of  the  insured  against 
wrong-doers.  The  engineering  company  claims  that  the  brewing 
company  could  have  no  right  of  action  against  it  for  the  death 
of  the  employe,  because  the  statute  provides  that  such  actions 
must  be  brought  in  the  name  of  the  personal  representative  of 
the  deceased,  and  for  the  exclusive  benefit  of  the  wife,  children, 
pnients  or  next  of  kin  of  the  deceased,  and  that  the  injury  to 
tite   insurance  company  was  too  remote  to  give  it  a  right  of 
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action.  Held,  That  with  respect  to  tlfe  damage  resulting  from 
the  employees  death,  the  fact  tha^t  he  had  no  right  of  action  is 
immaterial.  There  is  no  attempt  to  recover  here  in  any  right  of 
his.  The  ground  of  the  recovery  sought  is  that  the  engineering 
company  failed  in  its  primary  and  positive  duty  toward  the  brew- 
ing company,  whereby  the  latter  company  sustained  a  loss. 
It  can  make  no  difference  with  its  right  of  action  over  the 
original  recovery  against  it  belonged  to  one  person  rather  than 
another;  to  the  widow  and  children  rather  than  to  the  repre- 
sentative of  the  employe's  estate.  The  negligence  of  the  en- 
gineering company  was  the  direct  and  sole  cause  of  the  em- 
ploye's dearth,  and  thus  of  the  damages  suffered  by  the  brewing 
company.  The  injury  to  the  insurance  company  was  thus  not 
indirect  or  remote,  but  was  direct  and  immediate,  because  it 
stands  in  the  shoes  of  the  brewing  company.  There  is  no  reason, 
either  upon  principle  or  authority,  why  the  doctrine  of  subroga- 
tion, which  has  been  expressly  held  applicable  to  indemnity  by 
way  of  fire  and  marine  insurance,  and  by  at  least  necessary  im- 
plication in  the  case  of  casualty  insurance,  should  not  be  held 
to  extend  to  employer's  liability  indemnity. 

Same — Same — Parties : 

The  statute  of  the  state  stipulated  that  actions  should  be 
brought  by  the  real  parties' in  interest.  Held,  That  where  an 
employer's  liability  company,  paid  a  loss,  and  was  thereby  sub- 
rogated to  all  the  rights  of  the  insured  against  the  wrong-doer, 
it  was  the  proper  party-plaintiff. 

Same — Same — Right  of  Action — Payment  of  Claim  Before  Judg- 
ment: 

In  an  action  by  an  employers'  liability  company,  which  has 
paid  a  loss  incurred  by  the  assured  through  the  death  of  an 
employe,  to  recover  in  right  of  subrogation  from  a  third  person 
whose  negligence  caused  such  death,  it  is  not  essential  to  the 
right  of  recovery  that  a  judgment  should  have  been  recovered 
against  the  assured  before  the  claim  was  paid,  since  the  only 
effect  of  such  a  judgment  would  be  by  way  of  evidence  estab- 
lishing liability. 

[Judgment  for  defendant  below.     Here  reversed  In  favor  of  lia- 
bility company.] 
Travelers  Ins.  Co.  v.  Great  Lakes  Engineering  Works  Co. 
(U.  g.  C.  C.  A.,  6th  Cir.) : 

184   Federal  Reporter   (April   6.   1911)    426. 

Indemnity  Bond — Fraud — Retention  of  Funds: 

The  bond  indemnified  against  loss  from  ''fraud  and  dishon- 
esty" of  plaintiff's  agent  Held,  That  where  the  agent,  in  good 
faith,  although  erroneously,  believed  that  he  was  entitled  to  re- 
tain certain  commissions  out  of  funds  collected  by  him  as  agent, 
it  would  not  constitute  fraud  or  dishonesty  to  so  do,  and  whether 
or  not  such  agent's  acts  were  fraudulent  and  dishonest  was  a 
question  of  fact  for  the  jury. 

[Judgment  for  plaintiff  below.     Here  reversed  In  favor  of  de- 
fendant] 
National  Surety  Co.  v.  Empire  State  Surety  Co.   (N.  C. 
S.  C,  App.  Div.): 

128  New  York  Supplement    (April   10,  1911)    10. 
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Principal    and    Surety — Contractor's    Bond — Notice — Liability    of 

Surety: 

A  building  contractor's  bond  expressly  provided,  as  a  con- 
dition precedent  to  the  surety's  liability  thereunder,  that  the 
surety  would  be  notified  in  writing  of  any  act  on  the  part  of  the 
contractor,  "which  may  involve  a  loss  for  which  the  surety 
is  responsible  hereunder,  immediately  after  the  occurrence  of 
such  act  shall  have  come  to  the  knowledge  of  said  obligee." 
The  contract  secured  by  the  bond  stipulated  for  the  comple- 
tion of  the  building  on  or  before  April  1,  1906,  and  that  upon 
default  in  this  respect  the  contractor  should  pay  a  stated  amount 
as  liquidated  damages.  The  building  was  not  completed  within 
the  time  limited,  but  no  notice  of  this  fact  was  given  the  surety 
by  the  obligee.  The  contractor  thereafter  for  some  six  months 
continued  work  on  the  building,  when  he  abandoned  the  same, 
leaving  it  in  an  unfinished  condition.  The  obligee  immediately 
notified  the  surety,  in  the  terms  of  the  bond,  of  this  abandonment, 
and  requested  the  surety  to  complete  the  building  in  accordance 
with  the  bond.  The  surety  declined  to  pay  any  sum  under  the 
bond  or  to  complete  the  building.  The  obligee  thereupon  com- 
pleted the  building,  the  right  to  do  so  being  given  in  the  con- 
tract, and  sued  the  surety  for  the  amount  expended  in  its  comple- 
tion, and  also  for  the  amount  of  various  liens  which  had  been 
set  up  against  the  building  on  account  of  labor  and  material  fur- 
nished the  contractor  during  its  erection.  Held,  That  the  failure 
to  notify  the  surety  immediately  upon  the  default  in  completing 
the  building  within  the  time  specified  was  a  waiver  of  the 
damages  provided  for  in  the  contract  for  such  default,  and  that 
therefore  this  default  never  operated  as  an  act  on  the  part  of 
the  contractor  which  involved  a  loss  for  which  the  surety  was 
responsible,  and  that  such  failure  to  give  notice  of  the  default 
in  the  completion  of  the  building  did  not  relieve  the  surety 
from  liability  for  damages  occasioned  by  the  subsequent  aban- 
donment by  the  contractor  of  the  work  on  the  bliilding,  leaving 
it  in  an  unfinished  condition,  of  iprhich  the  surety  was  notified 
in  accordance  with  the  contract. 

Same — Same — Mechanics'     Lien — Validity — Extent     of     Surety's 

Liability: 

No  valid  lien  can  arise  in  favor  of  materialmen  or  me- 
chanics as  against  a  school  building  belonging  to  a  municipal 
corporation  and  used  for  a  public  purpose,  and  therefore  it  was 
error  to  overrule  the  demurrer  to  so  much  of  the  petition  as  set 
forth  a  claim  for  amounts  paid  by  the  municipality  in  the  dis- 
charge of  such  alleged  liens,  especially  in  view  of  the  stipulation 
in  the  bond  to  the  effect  that  the  surety  should  be  liable  for 
claims  of  mechanics  and  materialmen,  arising  out  of  the  per- 
formance of  the  contract  and  paid  by  the  obligee,  only  when 
the  same  by  the  statute  of  this  state  are  valid  liens  against  the 
obligee's  property. 

Same — Same — Action — Complaint — Sufficiency: 

The  allegation  in  a  complaint  against  ai  surety  company  that 
it  protected  itself  against  liability  by  having  the  principal  in 
the  bond  agree  "to  indemnify  it"  was   subject  to  special  de- 
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murrer  on  the  ground  that  it  was  not  alleged  in  what  manner 

the  surety  company  had  been  so  indemnified. 

[Judgment   for  plaintiff  below.     Here  affirmed   against  surety.] 
Aetna  Indemnity  Co.  v.  Town  of  Comer  (Ga.  S.  C.) : 
70  Southeastern  Reporter  (April  8,  1911)   676. 

Leading  Article — ^The  History  of  the  Development  of  the  War- 
ranty in  Insurance  Law: 
Under  the  above   title  appears  an  article   by  William   R. 

Vance,  Ph.  D.,  L.  L.  B.,  Professor  of  Law,  Yale  University. 
20  Yale  Law  Journal  (May.  1911)  523. 

Leading  Article — Social  Insurance: 

Under  the  above  title  appears  an  article  by  Alpheus  H. 
Snow,  ^  delegate  sent  by  the  United  States  to  the  International 
Conference  on  Social  Insurance,  held  at  The  Hague,  in  Sep- 
tember, 1910. 

43  Chicago  Legal  News   (April  8,  1911)   280. 

Taxation— "Corporation  Tax"— Validity: 

Section  38  of  the  act  of  Congress  approved  August  5,  1909, 
known  as  "the  corporation  tax"  law.  Stat,  at  L.  Ist  Sess.  61st 
Cong.  pp.  11-112-117,  chap,  6,  U.  S.  Comp.  Stat.  Supp.  1909,  pp. 
659-844-849  imposing  on  corporations  and  insurance  companies 
a  special  excise  tax  with  respect  to  the  carrying  on  or  doing  busi- 
ness by  such  corporation  and  insurance  company  equivalent  to 
one  per  cent,  upon  the  entire  net  income  over  and  above  $5,000 
received  from  all  sources  during  the  year,  is  within  the  taxing 
power  vested  In  Congress  and  is  valid,  the  fact  that  part  of  such 
income  is  derived  from  non-taxable  property  such  as  United 
States,  State,  Municipal,  or  other  non-taxable  bonds,  nothwith- 
standlng.  Nor  does  the  fact  that  fraternal  and  benevolent  socie- 
ties are  excepted  render  it  void. 

[Judgment   sustaining  validity   of   tax   below.      Here  afflrmfed.] 

Flint  V.  Stone  Tracy  Co.  et  al.  (U.  S.  S.  C.) ; 

Hlne  V.  Home  Life  Ins.  Co.  et  al.; 

Fluhrer  v.  New  York  Life  Ins.  Co.; 

(Twelve  other  cases): 

31  Supremo  Court  Reporter   (April  15,  1911)    342. 

Principal    and    Surety — Action    oh    Bond — Evidence    in    Action 
against  Principal: 

A  judgment  against  an  insurance  company,  if  no  fraud  or 
collusion  is  shown,  is  evidence  against  the  surety,  in  a  bond  exe- 
cuted by  the  company  for  the  benefit  of  the  policyholders. 

[Judgment  for  surety  below.     Here  reversed  against  principal.] 
Baxter  County  Bank  et  al.  v.  Ozark  Ins.  Co.  et  al.  (Ark. 
S.  C): 

135  Southwestern  Reporter  (April  19,  1911)   819. 

Surety  Company — "Insurance  Company" — Privilege  Tax: 

A  surety  company  is  an  insurance  company  within  the 
meaning  of  Sec.  6,  Ch.  541,  Acts  Tenn.  1907,  Imposing  a  privilege 
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tax  upon  "fire  and  all  other  Insurance  corporations  or  com- 
panies of  other  states  and  foreign  countries,  except  life  Insur^ 
ance  corporations  or  companies,  of  2^^  per  cent  on  gross  pre- 
miums paid  by  or  for  policyholders  residing  In  this  state,  or 
on  property  in  this  state." 

Same— Same — Same — Statutes  Construed: 

Ch.  142,  Acts  Tenn.  1875  providing  for  the  incorporation 
of  insurance  companies,  makes  provision  for  only  fire,  life  and 
marine  companies.  Sec.  113,  Acts  1895  provides  for  the  In- 
corporation of  surety  and  guaranty  companies.  It  is  contended 
that  the  legislature  made  a  distinction  between  the  two  kinds 
of  corporations  and  that  the  privilege  tax  Imposed  by  Sec.  6,  Ch. 
541,  Acts  Tenn.  1907,  on  insurance  corporations  does  not  apply. 
Held»  That  there  was  no  such  distinction.  The  reason  why  pro- 
vision was  not  made  for  surety  companies  in  the  original*  act  is 
doubtless  because  this  class  of  business  was  then  unknown  in 
this  State.  The  Tennessee  insurance  act  was  passed  after  this 
amendment  providing  for  guaranty  and  surety  companies,  and 
applied  to  them  equally  with  all  other  Insurance  companies  not 
therein  excepted. 

[Decree    sustaining:    demurrer    to    bfll    below.      Here    affirmed 
against  company.] 

American  Surety  Co.  of  New  York  v.  Folk,  Ins.  Comr. 
(Tenn.  S.  C): 

135  Southwestern  Reporter  (April  19,  1911)  778. 

Principal  and  Agent — Discharge  of  Agent — Liability  of  Principal: 

The  right  of  a  principal  to  terminate  the  relation  between 
him  and  his  agent  without  liability  to  the  latter  depends  on  the 
terms  of  the  contract,  and,  if  the  agent  is  discharged  In  viola- 
tion of  those  terms,  he  has  a  right  of  action  for  the  wrongful 
discharge. 

Same — Duty  of  Agent: 

In  every  contract  of  service.  Including  that  of  agency.  It  is 
implied  that  the  employe  shall  obey  the  lawful  orders  of  the 
employer,  at  least  so  far  as  they  are  reasonable,  and  not  merely 
arbitrary  or  capricious. 

Same — Right  of  Principal  to  Accounting: 

The  duty  of  an  agent  to  account  involved  the  right  of  the 
principal  to  assure  himself  that  the  account  are  proper  and  cor- 
rect, and  measure  taken  in  good  faith  by  the  principal  to  secure 
a  proper  accounting  and  to  assure  himself  of  Its  propriety  are 
not  in  violation  of  the  contract  between  principal  and  agent,  al- 
though they  may  not  be  within  Its  express  terms. 

Same — Discharge  of  Agent — Grounds: 

An  agent  to  solicit  life  Insurance  and  collect  premiums  re- 
fused to  permit  an  Inspector  of  his  company  to  do  what  was 
necessary  for  an  ideal  inspection.  Held,  That  such  refusal  was 
suflacient  cause  for  his  discharge. 

Same — Same — Same : 

An  agent  to  solicit  life  Insurance  and  collect  premiums  was 
forbidden  to  collect  by  mail  by  a  rule  adopted  after  he  entered 
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upon  the  employment,  of  which  he  had  notice.    Held,  That  a  vio- 
lation of  this  rule  by  him  justified  his  discharge. 

Same — Same — Compensation : 

An  agent  for  a  life  insurance  company  was,  under  his  agree- 
ment, entitled  to  "20  per  cent  on  collections  and  nine  times  the 
first  premiimi  for  writing  it"  After  he  had  written  many  poli- 
cies, he  was  discharged  for  cause.  Held»  That  he  was  not  en- 
titled to  damages  because  the  company  prevented  him  from  col- 
lecting premiums  that  became  due  after  his  discharge. 

[Judgment  for  non-suit  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Walker  v.  John  Hancock  Mut  Life  Ins.  Co.  (N.  J.  C.  E.  A.) : 

79  AtlanUo  Reporter   (April  20,  1911)   354. 

Taxation — Exemptions — "Liabilities" — Amounts    Apportioned    to 

Deferred  Dividend  Poiicies: 

By  a  supplement  to  the  general  tax  act  of  the  State  of  New 
Jersey,  approved  May  11,  1906,  (P.  L.  p.  418)  it  was  enacted  that 
life  insurance  companies  and  associations  "shall  be  assessed  and 
taxed  upon  the  full  amount  or  value  of  its  property  ♦♦♦  de- 
ducting from  such  amoimt  or  value  the  amount  of  its  debts  and 
liabilities."  It  then  requires — ^in  order  that  the  taxing  officers 
may  properly  perform  their  duty — ^that  the  company  shall  make 
a  statement  to  those  officers  of  the  amount  or  value  of  its  prop- 
erty and  of  its  debts  and  liabilities,  but  that  "in  stating  its  lia- 
bilities on  policies  the  basis  of  such  statement  shall  be  the  value 
of  such  policies  ♦  ♦  ♦  according  to  the  computation  of  the  same 
by  the  Commissioner  of  Banking  and  Insurance."  Held*  That 
amoimts  apportioned  to  deferred  dividend  policies  as  required  by 
Ch.  71,  N.  J.  Laws  1907,  were  not  "liabilities"  within  the  mean- 
ing of  the  supplement  to  the  tax  act,  but  were  "liabilities  on 
policies"  and  subject  to  taxation  under  said  supplement  accord- 
ing to  the  valuation  given  them  by  the  insurance  department. 

Same— "Liability  on  Policy"— Construction: 

Within  the  meaning  of  the  tax  act  a  liability  on  a  policy  is 
an  obligation  on  the  part  of  the  company  to  pay  to  the  insured, 
or  its  beneficiary,  the  moneys  which  the  policy  calls  for,  provided 
the  insured  on  his  part  complies  with  all  those  conditions  of  the 
policy  which  are  binding  upon  him.  Whether  the  sum  to  be  paid 
under  the  contract  is  a  fixed  amoimt  to  be  neither  added  to  nor 
diminished,  or  whether  it  be  a  sum  stated,  plus  a  part  of  the 
profits  which  the  insurer  realizes  from  the  conduct  of  his  busi- 
ness, the  obligation  to  pay  it  is  equally  a  "liability  on  the 
policy." 

Same — Same — Computation — Error — Remedy: 

Where  a  tax  on  liabilities  on  policies  was  based  upon  the 
valuation  made  by  the  insurance  commissioner,  if  the  commis- 
sioner has  erroneously  computed  that  value,  either  by  the  adop- 
tion of  an  erroneous  principle,  or  by  failing  to  take  into  con- 
sideration items  which  go  to  make  it  up,  and  his  error  results 
in  injury  to  the  company,  the  only  remedy  of  the  aggrieved  party, 
In  the  event  of  the  refusal  of  the  commissioner  to  correct  his 
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mistake,  Is  by  a  direct  attack  upon  the  accuracy  of  the  compu- 
tation in  the  Supreme  Court  So  long  as  the  commissioner's 
computation  stands,  it  must  be  accepted  as  final  by  the  taxing 
officers. 

[Judgment  against  company  below,  77  Atl.  795.     Here  affirmed 
against  company.] 

Mayor  and  Common  Council  of  City  of  Newark  v.  State 
Board  of  Equalization  of  Taxes  et  al.  (N.  J.  C.  E.  A.) : 
79  Atlantic  Reporter   (April  20,   1911)    343. 

Burglary  Insurance — Statute— "Break'': 

The  policy  insured  against  burglary.  The  statute,  defining 
burglary,  provides  that  one  who  with  intent  to  commit  a  crime, 
"breaks"  and  enters  a  building  is  guilty  of  burglary  (N.  Y.  Penal 
Code,  Sec.  498-9.)  Held,  That  the  turning  of  the  handle  and  the 
opening  of  the  closed  door  was  a  breaking  within  the  meaning  of 
the  statute. 

Same — Policy — Construction — Lex  Loci : 

A  policy  insuring  against  loss  by  burglary  of  any  merchan- 
dise in  premises  situated  in  the  state  of  New  York  insures  against 
Ijurglary  as  defined  by  the  statutes  of  New  York,  and  the  policy 
is  not  limited  to  common-law  burglary. 

Same — Same — Same — Visible  Marks: 

A  burglary  policy  provided  that:  "The  company  shall  not 
be  liable:  Unless  there  are  visible  marks  upon  the  premises  of 
the  actual  force  and  violence  used  in  making  entry  into  the 
said  premises  or  exit  therefrom.  *  ♦  *"  Heidf  That  this  clause 
was  not  a  limitation  of  liability — not  a  description  of  the  risk — 
but  a  mere  evidentiary  provision  inserted  to  prevent  fraudulent 
claims,  to  provide  for  cases  where  in  the  absence  of  witnesses  a 
burglary  is  sought  to  be  established  by  the  mere  loss  of  goods 
with  no  evidence  direct  or  circumstantial  of  a  breaking  and 
entering,  cases  of  pilfering  by  employes,  and  the  like,  and  where 
witnesses  saw  a  forceable  and  violent  entry,  followed  by  a  fel- 
onious abstraction  of  the  goods,  the  burglary  was  evidenced  by 
visible  signs  and  marks  upon  the  premises  within  the  meaning 
of  the  policy. 

[Judgment    for   plaintiffs    below.      Here    affirmed    against    com- 
pany.] 

Rosenthal  et  al.  v.  American  Bonding  Co.  of  Baltimore 
(N.  Y.  S.  C,  App.  Div.): 

128  New  York  Supplement   (April  24,   1911)    553. 

Corporations — Control  of  Business — Interference  by  Courts: 

The  board  of  directors  of  a  corporation  is  charged  with  the 
Control  and  management  of  its  business  and  affairs;  and  when 
the  law  making  power  has  declared  that  the  business  and  af- 
fairs of  a  corporation,  created  and  organized  under  that  power, 
shall  be  directed  by  its  board,  it  ill-becomes  courts  created  for 
the  administration  of  the  law,  unless  under  special  and  peculiar 
circumstances,  to  declare  that  its  business  and  affairs  shall  not 
be  directed  by  such  board. 
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Same — Distribution  of  Assets — Jurisdiction  of  Equity: 

If  it  has  become  impossible  for  the  corporation  to  answer  any 
of  the  ends  of  its  creation,  and  it  has  thus  utterly  failed  of  its 
purpose,  a  court  of  eqility  would  under  its  general  Jurisdiction 
and  powers,  and  wholly  aside  from  any  statutory  provision  in 
that  behalf,  be  authorized  to  wind  up  its  business  and  affairs 
for  the  benefit  of  those  really  interested,  namely,  its  creditors 
and  stockholders,  although  not  involving  a  dissolution  or  ter- 
mination of  the  corporate  franchise. 

[Motion   for   appointment   of  receiver  and   preliminary   Injunc* 
tion  denied.] 

Sellman  et  al.  v.  German  Union  Fire  Ins.  Co.  of  Baltimore 
(U.  S.  C.  C,  Del.) : 

184  Federal  Reporter   (April  27,  1911)   977. 

Action  for  Damages — Examination  of  Juror — Error: 

In  a  personal  injury  action,  counsel  for  plaintiff  asked  the 
following  question:  "Is  there  any  member  of  the  jury  who  has 
an  Interest  as  agent,  or  otherwise,  in  the  Maryland  Casualty 
Company,  an  insurance  company?"  This  company  had  a  policy 
covering  the  accident  Held,  That  the  question  did  not  preju- 
dice the  cause  of  the  defendant  No  person  was  excused  on 
account  of  his  connection  with  the  casualty  company,  and  de- 
fendant did  not  exhaust  its  challenges. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  defendant] 

Norris  v.  Holt-Morgan  Mills  (N.  C.  S.  C.) : 

70  Southeastern  Reporter  (April  29,  1911)   912. 

Statute — ''Insurance  Business" — Risk: 

R  employed  S  to  manufacture  trousers.  By  the  terms  of 
the  contract  of  employment  R  was  authorized  to  deduct  one 
dollar  on  each  $100  worth  of  work  done  by  S,  in  consideration 
of  which  R  agreed  to  pay  to  S  his  full  wages,  even  if  the  goods 
were  destroyed  while  in  his  custody.  Held,  That  the  making  of 
such  a  contract  did  not  constitute  doing  an  "insurance  busi- 
ness" within  the  meahing  of  Sec.  54,  N.  Y.  Ins.  Laws  (Consol. 
Laws  1909,  c.  28).  In  the  contract  under  consideration  the  de- 
fendants ran  no  risk.  They  were  obligated  to  pay  the  plaintiff 
for  his  labor  absolutely  and  uriconditionally.  If  the  goods  were 
not  destroyed,  they  were  bound  to  pay  the  plaintiff,  and,  if  the 
goods  were  destroyed,  they  were  required  to  pay  him.  The 
contract  shows  that  it  lacks  an  essential  element  to  enable  it 
to  be  treated  as  a  contract  of  insurance.  There  can  be  no  con- 
tract of  insurance  unless  there  be  a  risk  insured  against. 
[Judgnnent  In  favor  of  plaintiff  below.  Here  affirmed.] 
Stern  v.  Rosenthal  et  al.  (N.  Y.  S.  C,  App.  Tr.) : 

28  New  York  Supplement   (May  1,  1911)   711. 

Annual  Statement — Pubfication-^Statute — "Of: 

Sec.  6119,  Rem.  &  Bal.  Code  (Wash.)  provides:     "Every  in- 
surance company,  corporation  or  association  doing  business  in 
the  State  of  Washington  shall  cause  to  be  published  once  each, 
year,  during  the  month  of  March  or  of  April,  in  two  daily  papers 
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of  the  largest  general  circulation,  to  be  designated  by  the  Insui^ 
ance  Commissioner,  one  in  western  Washington  and  one  in  east- 
ern Washington,  a  full  synopsis  of  its  annual  statement  as  pre- 
pared by  the  Insurance  Commissioner."  Held,  That  the  expres- 
sion "of  the  largest  general  circulation"  used  in  this  law  does 
not  necessarily  mean  the  two  papers  having  the  largest  circu- 
lation, but  could  as  well  be  held  to  mean  any  two  papers  be- 
longing to  the  class  having  the  largest  circulation,  which  class 
might  well  consist  of  more  than  two  papers,  the  word  "of"  be- 
ing used  as  indicating  the  aggregate  or  whole  of  which  the 
limited  word  or  words  denote  a  part,  or  of  which  a  part  is 
referred  to. 

Same — Same — Same— Discretion  of  Commissioner: 

Under  Sec.  6119,  Rem.  &  Bal.  Code  (Wash.)  providing  for 
the  publication  of  the  annual  statement  in  two  papers  "of  the 
largest  general  circulation"  the  Insurance  Commissioner  has  dis- 
cretion to  designate  any  one  of  the  papers  belonging  to  the  class 
having  the  largest  circulation,  and  to  determine  what  papers 
belong  to  that  class,  although  the  difterence  in  the  amount  of 
their  circulation  may  be  considerable. 

Same — Same— Mandamus — Pleadings: 

The  allegation  in  a  petition  for  mandamus  to  compel  the 
Insurance  Commissioner  to  designate  a  newspaper  for  the  pub- 
lication of  annual  statements  of  insurance  companies  that  the 
commissioner  has  unlawfully  designated  another  newspaper  is 
but  a  legal  conclusion  from  the  facts  alleged  that  relator's  paper 
has  a  daily  circulation  of  from  30,000  to  40,000,  while  the  news- 
paper designated  has  a  circulation  of  from  6,000  to  9,000,  and 
the  conclusion  has  for  its  basis  only  the  fact  of  the  difterence  in 
the  amount  of  the  circulation  of  the  two  papers. 

Same — Same — Same — Discretionary  Matters: 

Before  courts  will  interfere  by  mandamus  with  the  execu- 
tive branch  of  the  State  government  in  a  matter  involving  the 
exercise  of  discretion  it  must  clearly  appear  that  such  officer 
has  so  far  departed  from  the  line  of  his  duty  under  the  law 
that  it  can  be  said  that  he  has  in  fact  so  far  abused  such  dis- 
cretion that  he  has  neglected  or  refused  to  exercise  any  dis- 
cretion. 

[Writ  of  mandamus  denied.] 

State  ex  rel.  Cowles  v.  Schlvely,  Ins.  Comr.  (Wash.  S.  C.) : 
114  Pacific  Reporter  (May  1,  1911)   901. 

Mortgagor — Distribution  of  Proceeds  of  Insurance: 

A  mortgage  stipulated  that  the  property  should  be  insured 
for  the  benefit  of  the  mortgagee,  as  his  interest  might  appear. 
Held,  That  such  stipulation  was  an  appropriation  in  advance  by 
the  parties  of  the  insurance  moneys,  and  neither  party  had  the 
right  to  disregard  the  application  as  thus  agreed  upon,  even 
though  at  the  time  of  the  payment  of  the  loss  one  of  the  notes 
secured  by  the  mortgage  was  not  due. 

[Decree  for  defendant  below.    Here  reversed  against  defendant] 

Bonham  v.  Johnson  et  al.  (Ark.  S.  C.) : 

136  Southwestern  Reporter  (May  3,  1911)   191. 
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Bankruptcy — ^Assets — Cash  Surrender  Value  of  Lapsed  Policy: 

The  policy  expressly  provided  that,  upon  lapse,  after  at 
least  three  premiums  were  paid,  the  company  would  give  to 
insured  (not  the  beneficiary)  the  option  of  either  a  cash  value 
or  a  non-participating  paid-up  policy,  held.  That  this  policy 
passed  to  the  trustee  in  bankruptcy  as  of  the  date  insured  was 
adjudged  a  bankrupt,  notwithstanding  the  policy  was  then  cur- 
rent and  the  cash  surrender  value  did  not  mature  until  the 
subsequent  default  in  the  payment  of  the  annual  premium. 

Same — Same — Cash  Surrender  Value — Conditions  Precedent: 

The  policy  expressly  provided  that,  upon  lapse,  after  at  least 
three  premiums  were  paid,  the  company  would  give  to  insured 
(not  the  beneficiary)  the  option  of  either  a  cash  value,  or  a 
non-participating  paid-up  policy  upon  due  surrender  of  the  policy. 
After  the  adjudication  in  bankruptcy,  insured  surrendered  his 
policy  to  the  company  for  a  loan.  The  company  at  the  time 
had  knowledge  that  insured  had  been  adjudged  a  bankrupt,  and 
was  therefore  aware  that  all  of  his  interest  in  the  policy  passed 
to  the  trustee  in  bankruptcy.  Held,  That  under  such  a  state  of 
facts,  the  policy,  being  in  the  possession  of  the  company,  ac- 
quired by  it  wrongfully  as  to  the  trustee,  it  cannot  insist  upon 
the  trustee  making  a  surrender  which  he  is  prevented  from  do- 
ing by  the  act  of  the  company,  and  the  trustee  was  entitled  to 
recover  the  cash  surrender  value. 

Same — Same — Same : 

A  second  policy  held  by  the  bankrupt  contained  no  pro- 
vision for  a  surrender  value,  but  provided  that,  in  case  the 
policy  should  lapse  for  non-payment  of  any  premium  when  due, 
if  the  premiums  had  been  duly  paid  for  at  least  three  years, 
the  company  would  issue  to  the  insured  a  non-participating 
paid-up  policy  for  a  certain  proportionate  amount  of  the  original 
policy.  It  also  provided  for  a  loan  to  the  insured  of  a  sum 
which  should  not  exceed  two-thirds  of  the  reserve  thereof.  The 
contract  also  provided  that  insured  might  change  the  benefi- 
ciary or  beneficiaries  at  any  time  during  the  continuance  of 
the  policy  by  filing  with  the  company  a  written  request,  duly 
acknowledged,  accompanied  by  the  policy;  such  change  to  take 
effect  upon  the  Indorsement  of  the  same  upon  the  policy  by 
the  company.  Held,  That  it  was  not  essential  that  the  policy 
should  expressly  provide  for  a  cash  surrender  value;  it  was  suffi- 
cient if  the  company  had  a  recognized  rule  of  paying  a  sur- 
render value  or  was  willing  to  pay  such  surrender  value. 

Same — Same — Same: 

The  policy  was  payable  to  insured  if  he  was  alive  at  its 
maturity.  The  beneficiaries  were  to  derive  no  benefits  under  it 
except  in  case  of  death  of  insured  before  maturity.  Held,  That 
by  default  in  the  payment  of  the  premiums  all  interest  of  the 
beneficiaries  ceased,  and  the  trustee  was  the  party  entitled  to 
receive  the  cash  surrender  value  of  the  policy.  Hence  it  was  un- 
necessary for  the  bankrupt  or  trustee  to  nominate  a  new  bene- 
ficiary. 

[Judgment  for  trustee  below.     Here  affirmed  against  company.] 
Equitable  Life  Assur.  Soc.  of  United  States  v.  Miller  (U.  S. 
C.  C.  A.,  8th  Cir.) : 
1911-27  ^^^  Federal  Reporter  (May  4,  1911)  98. 
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Mutual  Hail  Company — Insolvency — ^Action  by  Receiver — Parties: 
A  single  suit  in  equity  cannot  be  maintained  by  tlie  receiver 
of  an  insolvent  mutuai  hail  insurance  company,  organized  under 
chapter  43,  Neb.  Comp.  St  1909,  against  all  of  the  policyholders 
of  such  insolvent  company,  for  the  separate  liability  of  each 
policyholder  for  unpaid  assessments,  whether  levied  by  the  direc- 
tors of  the  company  before  insolvency,  or  by  the  court  thereafter, 
on  the  ground  that  such  single  suit  would  prevent  a  multiplicity 
of  actions  at  law;  nor  can  such  a  suit  be  maintained  on  the 
ground  that  it  is  ancillary  or  auxiliary  to  the  main  insolvency 
proceeding;  nor  upon  the  ground  that  the  money  when  collected 
would  become  part  of  a  fund  that  would  be  distributed  under  the 
direction  of  the  court,  since  no  question  is  involved  in  which  the 
defendants  have  a  common  interest,  and  the  suit  is  merely  an 
aggregation  of  separate  actions  at  law,  each  involving  separate 
issues  and  having  no  relation  to  each  other,  except  that  there  is 
a  common  plaintiff,  and  in  each  of  which  the  remedy  at  law  is 
adequate,  and  is  the  remedy  pointed  out  by  the  statutes  govern- 
ing such  companies. 

Same — Same — Same — Same : 

The  receiver  of  an  insolvent  mutual  hail  company  cannot 
Join  in  one  action  all  policyholders  or  members  of  such  company 
who  are  severally  liable  for  individual  unpaid  assessments,  those 
who  reside  in  counties  other  than  the  county  where  the  suit  is 
brought,  as  well  as  those  who  reside  within  such  county,  and 
issue  summons  to  such  other  counties  to  obtain  service  upon 
such  non-residents. 

Same — Same — Liability  of  Members — Statute: 

Sec.  121,  chapter  43,  Neb.  Comp.  St.  1909,  relating  to  mutual 
hail  companies,  provides:  "Such  companies  may  issue  policies 
only  on  growing  crops,  insuring  against  damage  or  loss  by  hail, 
and  for  any  time  not  beyond  the  life  of  its  charter.  ♦  ♦  ♦  All 
persons  insured  shall  make  application  in  writing,  obliging  (obli- 
gating) themselves  to  the  company  for  the  payment  of  losses  and 
expenses  as  required  by  the  by-laws  of  the  company.  The  lia- 
bility of  the  members  may  be  limited  by  the  by-laws,  provided 
that  if  the  total  amount  collected  in  any  year  shall  be  insufficient 
to  pay  all  losses  and  expenses  for  that  year,  then  the  persons 
sustaining  losses  shall  receive  their  proportion  of  the  funds  real- 
ized from  the  assessment,  in  full  satisfaction  of  their  loss;  and 
no  member  shall  be  required  to  pay  more  than  the  amount  of  his 
obligation."  No  by-laws  are  shown  to  have  been  adopted,  and 
receiver  argued  that,  because  liability  of  members  was  not 
limited  by  by-laws,  their  liability  is  unlimited,  and  that  each 
member  is  personally  liable  for  all  debts  of  the  company. 

[Receiver's    demurrer    to    answer    sustained.       Here    reversed 
against  receiver.] 

Burke  v.  Scheer  et  al.  (Neb.  S.  C.) : 

130  Northwestern  Reporter  (May  5,  1911)  962. 

Premium  Note — Negotiability: 

Defendant  executed  a  note  for  the  first  premium  on  an  insur- 
ance policy,  payable  to  the  Royal  Mutual  Life  Insurance  Com- 
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pany,  or  Hugh  Blackman.  The  note  stipulated:  "In  case  of  the 
death  of  the  insured  before  this  note  falls  due,  the  above  amount 
with  interest  shall  be  deducted  from  the  amount  of  the  policy." 
Held,  That  under  Sec.  3060a8,  Iowa  Code,  the  indorsement  by 
either  of  the  payees  passed  title  to  the  note.  Held,  further.  That 
the  stipulation  in  the  note  did  not  render  it  non-negotiable  under 
Sec.  3060a3,  requiring  that  notes  to  be  negotiable  must  contain 
an  unconditional  promise  to  pay. 

[Judgrment  for  plaintift  below.    Here  affirmed  against  defendant.] 
Union  Bank  of  Bridgewater  v.  Spies  (Iowa  S.  C.) : 

130  Northwestern  Reporter  (May  5,  1911)   928. 

Employers'  Liability  Insurance — Policy — Measure  of  Recovery: 

The  policy  indemnified  ''against  loss  by  reason  of  liability 
imposed  by  law  upon  the  assured  for  damages  on  account  of 
bodily  injuries"  sustained  by  any  employe  through  accident  while 
prosecuting  his  work.  The  company's  liability  was  limited  to 
15,000  and  all  cost  of  litigation  for  injuries  to  any  one  person. 
The  policy  provided  that:  "No  action  shall  lie  against  the  com- 
pany to  recover  for  any  loss  under  this  policy  unless  it  shall  be 
brought  by  the  assured  for  loss  actually  sustained  and  paid  in 
money  by  him  after  actual  trial  of  the  issue";  and  further,  that 
"the  company  shall  have  the  absolute  right  ^  of  determining 
whether  an  appeal  shall  be  taken  from  any  order  or  judgme;it 
in  such  suit"  One  of  the  insured's  employes  was  injured  in  its 
mill  and  brought  suit  against  it,  and  the  defendant  took  over  the 
defense,  and  a  verdict  of  $5,000  was  rendered,  upon  which  Judg- 
ment was  entered,  with  costs.  The  defendant  appealed  and  the 
Judgment  was  affirmed,  and  the  defendant  paid  $5,000  towards 
satisfying  the  Judgment,  besides  all  costs,  but  refused  to  pay 
$275  interest  which  had  accumulated  upon  the  judgment  pending 
the  appeal,  on  the  ground  that  its  liability  under  the  policy  was 
limited  to  $5,000  and  the  costs  of  the  litigation.  Held,  That  the 
interest  on  the  judgment  accruing  pending  the  appeal,  not  being 
part  of  the  costs  of  the  litigation,  could  not  be  recovered  of  the 
defendant. 

[Judgrment  for  defendant.] 

Saratoga  Trap  Rock  Co.  v.  Standard  Ace.  Ins.  Co.  (N.  Y. 
S.  C,  App.  Div.) : 

128  New  York  Supplement  (May  8,  1911)   822. 

Action  to  Recover  Premium^ — Parties — Subrogation: 

Where  an  insurance  company  looks  to  its  general  agent  for 
premiums  on  insurance  written  by  him,  such  agent  is  the  owner 
of  the  debt  arising  by  extending  credit  for  the  premiums,  so 
that  on  payment  thereof  he  is  subrogated  to  all  of  the  rights  of 
the  company  in  the  premiums,  entitling  him  to  sue  therefor,  and 
-no  assignment  is  necessary  to  entitle  him  to  sue;  but  if  he  has 
no  right  by  subrogation  or  assignment,  he  is  not  the  proper  party 
to  bring  the  action. 

Customs  and  Usages — Pleading: 

A  general  custom  or  usage  need  not  be  pleaded;  but,  where 
a  local  custom  is  relied  on  as  entering  into  or  forming  a  part  of 
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a  contract  it  must  be  pleaded,  unless  it  is  merely  incidental  to 
an  implied  contract,  and  relied  upon  only  as  evidence  of  some 
fact  in  issue. 

Same — Knowledge — Presumption : 

An  insurance  broker  engaged  in  the  business  of  securing 
marine  insurance  for  his  customers  will  be  presumed  to  have 
knowledge  of  a  general  custom  by  which  insurance  brokers 
effecting  insurance  through  the  agents  of  insurance  companies 
are  liable  for  the  amount  of  the  premium. 

Brokers — Liability  for  Premiums: 

A  broker  who  procures  insurance  is  not  liable  for  a  pre- 
mium on  a  policy  procured  by  him  for  another,  unless  he  acts 
under  a  del  credere  commission;  and  this  rule  applies  to  marine 
insurance,  unless  abrogated  by  usage. 

[Judgment  for  broker  below.     Here  reversed  In  favor  of  agent] 
Harrison  v.  Birrell  (Ore.  S.  C): 

115  Pacific  Reporter   (May  15,   1911)    141. 

Appointment  of  Receiver — Breach  of  Agency  Contract — Damages: 

The  defendant  was  the  general  agent  for  two  companies 
which  went  into  the  hands  of  a  receiver.  The  assets  of  the 
defunct  companies  were  sold  to  the  Royal  Insurance  Company 
and  by  it  assigned  to  the  plaintiff.  Plaintiff  filed  suit  against 
defendant  to  recover  certain  premiums  collected  by  defendant 
before  the  appointment  of  the  receiver.  Defendant  claims  that 
under  his  contracts  of  agency  he  was  to  have  90  days'  notice  if 
the  companies  desired  to  terminate  the  relation,  and  that  the 
discontinuance  of  business  by  the  companies  without  the  giving 
of  such  notice  constituted  a  breach  of  the  contracts,  entitling 
him  to  damages  equal  to  the  reasonable  amount  he  could  have 
earned  had  the  contracts  lasted  90  days  longer.  HeUU  That 
where  a  receiver  is  appointed  to  take  control  of  all  the  property 
of  the  company  and  to  assume  the  entire  management  of  its 
affairs,  the  corporate  ofl^cers  are  thereby  suspended,  and  in  re- 
spect of  compensation  for  services  thereafter  the  corporation 
is  guilty  of  no  breach  of  contract,  since  the  order  of  the  court 
operates  upon  both  parties  alike  and  prevents  the  officers  and 
agents  from  interfering  with  the  receiver's  management,  and 
performance  of  contracts  for  service  to  the  corporation  would 
be  illegal.,  and  consequently  the  agent  could  not  retain  the  pre- 
miums collected  by  him  to  offset  his  alleged  damages. 

[Order  making  absolute  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense.     Affirmed.] 

Law  et  al.  v.  Waldron  (Pa.  S.  C): 

79  Atlantic  Reporter  (May  18,  1911)   647. 

Corporation — Unauthorized  Agreement  by  Employe  that  Goods 
Held  in  Trust  Would  Be  Protected  by  rnsurance — Liability 
of  Corporation: 

Defendant  was  a  corporation  organized  with  authority  to 
conduct  a  mercantile  business,  but  with  no  authority  to  main- 
tain and  operate  a  public  warehouse  for  the  storage  of  goods. 
It  maintained  a  warehouse  for  its  own  use,  but  never  followed 
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the  practice  of  receiving  goods  for  storage  from  the  public,  for 
hire  or  otherwise,  and  never  authorized  the  shipping  clerk  in 
charge  of  the  warehouse  to  do  so.  Held,  That  the  statement  of 
the  shipping  clerk  to  an  owner  of  household  goods,  received  for 
storage,  that  she  need  not  procure  the  transfer  of  the  insur- 
ance, and  that  her  goods  would  be  protected  by  the  insurance 
carried  by  the  company,  did  not  constitute  a  contract  to  insure 
by  the  company,  since  the  shipping  clerk  had  no  authority  to 
make  it,  and  there  was  no  estoppel  by  conduct. 

[Verdict  for  plaintiff.  Judgment  for  defendant  notwithstand- 
ing verdict.  On  appeal  Judgment  affirmed  In  favor  of  de- 
fendant.] 

Megaarden  v.  Hartman  Furniture  and  Carpet  Co.   (Minn. 
S.  C): 

130  Northwestern  Reporter   (May  19,  1911)    1027. 

Appiicatlon — Contract — Collateral     Agreements — Acceptance     of 

Part  of  Agent'8  Agreement: 

R  agreed  with  the  agent  of  a  life  insurance  company  to  take 
out  life  insurance  provided  he  was  granted  a  mortgage  loan.  R 
paid  in  the  first  premium.  The  loan  was  not  granted,  and  in  a 
suit  to  recover  the  premium  the  company  defended  on  the 
ground  that  R  had  signed  an  application  which  stated  that  all 
agreements  were  set  forth  therein,  and  the  agent  had  no  author- 
ity to  make  the  loan  agreement.  Held*  That  as  the  company 
had  knowledge  of  the  agreement  before  the  delivery  of  the 
policy  it  could  not  accept  part  of  its  agent's  act  and  reject  the 
balance,  but  must  be  bound  by  or  reject  the  whole  of  it.  The 
statement  in  the  application  that  all  agreements  were  set  forth 
therein  related  to  personal  matters  in  connection  with  the  in- 
surance and  was  not  intended  to  include  collateral  agreements. 

Policy — Delivery: 

The  delivery  of  policies  by  the  company  to  the  agent  to  be 
delivered  to  the  insured  is  not  a  delivery  to  the  Insured. 
[Judgrment  for  plaintiffs.] 

Reed  et  al.  v.  Philadelphia  Life  Ins.  Co.   (Allegheny  Co. 
C.  P.): 

69   Pittsburg  Legal  Journal  (May  20,  1911)  265. 

Action     on     Policy — Appeal — Acquiescence     In     Judgment — Dis- 
missal: 

Where,  in  a  suit  on  a  policy  of  fire  insurance,  the  defendant 
company  is  condemned  to  pay  the  amount  called  for  by  the 
policy,  with  interest  and  costs,  and  is  also  condemned  to  pay 
liquidated  damages  and  attorney's  fees,  as  provided  by  La.  Act 
No.  168  of  1908,  and,  having  appealed  from  the  judgment,  it 
thereafter  pays  the  principal  amount  awarded,  with  interest  ana 
costs,  and  enters  into  a  stipulation  with  the  plaintiff  to  tlu^ 
effect  that  its  liability  for  the  damages  and  attorneys  fees  shall 
be  determined  by  the  ruling  to  be  made  by  the  Supreme  Court 
of  the  United  States  in  a  case  arising  out  of  the  same  fire,  which 
has  been  taken  to  that  tribunal  on  a  question  of  the  constitu- 
tionality of  said  statute,  such  payment  cannot  be  regarded  as 
an  acquiescence  in  the  judgment  appealed  from,  quoad  said  dam- 


Digitized  by  VjOOQIC 


422  DIGEST  OF  INSURANCE  CASES.         [Vol.  XXTV 

ages  and  attorney's  fees,  and  plaintiff  is  not  entitled  to  a  dis- 
missal of  the  appeal. 

[Judgment    for    plaintifT    below.      Here    affirmed    acralnst    com- 
pany, subject  to  stipulation.] 

Monteleone  v.  National  Union  Fire  Ins.  Co.  (La.  S.  C.) : 

64  Southern  Reporter  (May  20.  1911)   S29. 

Fidelity  Insurance — ^Application — Duties  of  Employe — Forfeiture: 
An  employer  stated  in  the  application  for  a  bond  guaran- 
teeing the  fidelity  of  an  employe,  that  the  duties  of  the  em- 
ploye were  "taking  orders  and  delivering  goods  sent  to  him 
C.  O.  D."  The  statements  in  the  application  were  warranted 
to  be  true.  Besides  the  duties  stated  in  the  application,  the 
employe  was  allowed  to  retain  goods  not  taken  until  he  could 
sell  them  to  new  customers.  Held,  That  the  surety  was  not 
liable  on  the  bond  to  recover  the  loss  due  to  the  employe's  dis- 
honesty, because  of  the  misleading  statement  in  the  application 
as  to  the  employe's  duties. 

[Judgment  dismissing  complaint  below.     Here  affirmed  In  favor 
of  company.] 

Buchner  v.  Title  Guaranty  and  Surety  Co.   (N.  Y.  S.  C, 
App.  Div.): 

128  New  York  Supplement   (May  22.  1911)    1007. 

Personal    Injury    Action — Indemnity    Insurance — Impaneling    of 

Jury: 

In  a  personal  injury  action  it  is  improper  for  counsel,  dur- 
ing the  impaneling  of  the  jury  to  call  to  the  attention  of  the 
jury  in  any  manner  the  fact  that  the  defendant  is  protected  by 
indemnity  Insurance. 

Same — Same — Same : 

111  a  personal  injury  action  it  was  proper  for  plaintiff's 
counsel,  in  empaneling  the  jury,  to  ask,  in  the  presence  of  the 
whole  jury,  whether  the  juror  then  being  examined  was  in- 
terested as  a  stockholder  or  director  in  any  insurance  company 
insuring  against  accidents. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  com- 
pany.] 
Odell  V.  Genesse  Construction  Co.  (N.  Y.  S.  C,  App.  Div.) : 

129  New  York  Supplement   (May  29,  1911)   122. 

Decedent's  Estate — Assets — Insurance  Proceeds: 

Proceeds  of  an  insurance  policy  payable  to  insured's  chil- 
dren, upon  her  death,  do  not  become  a  part  of  her  estate. 
[Judgrment  in  accordance  with  opinion.] 
Parker  et  al.  v.  Wilson  (Ark.  S.  C.) : 

136  Southwestern  Reporter  (May  31,  1911)  981. 

Actions  on  Premium  Note — Failure  of  Consideration: 

The  defendant  executed  a  note  in  payment  of  the  first  pre- 
mium on  an  insurance  policy.  The  note  was  transferred  by  the 
agent,  the  payee,  to  the  plaintiff.    Defendant  did  not  submit  to 
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any  medical  examination  as  was  necessary  to  obtain  the  policy, 
and  no  policy  was  issued  to  him ;  the  insurance  company  re- 
ceived no  part  of  the  proceeds  of  the  note.  Heldf  That  there  was 
a  total  failure  of  consideration  rendering  the  note  unenforceable. 

[JudgT«<=»nt  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant.] 
Struve  V.  Moore  (Tex.  C.  C.  A.) : 

136  Southwestern  Reporter  (May  31,  1911)   1175. 

Principal  and  Agent — Fraud  of  Agent — Liability  of  Principal: 

An  agent  acting  within  the  apparent  scope  of  his  authority 
binds  his  principal;  and,  if  while  thus  acting  the  agent  perpe- 
trates a  fraud  upon  the  other  party,  the  principal  is  responsible 
therefor. 

Same — Same — Same: 

The  agent  represented  that  his  company  would  issue  a  policy 
for  $50,000  on  the  life  of  one  Stephenson,  and  thereby  secured 
from  Stephenson  his  negotiable  promissory  note,  knowing  that 
the  policy  would  not  be  issued,  and  afterwards  transferred  the 
note  to  an  innocent  holder.  Held,  That  the  acts  of  the  agent 
were  within  his  apparent  authority,  and  constituted  a  fraud  for 
which  the  company  was  liable. 

Application — Rejection  of  Policy — Recovery  of  Premium: 

One  Stephenson  made  application  for  a  policy  for  $50,000 
and  gave  to  the  soliciting  agent  his  note  for  1930.50  in  part 
payment  of  the  first  premium.  The  agent,  to  whom  the  note 
had  been  made  payable,  and  who  had  authority  to  accept  such 
notes  in  payment  of  the  first  premium,  the  company  looking 
to  him  personally  for  the  net,  transferred  the  note  before  ma- 
turity to  an  innocent  purchaser.  Because  the  company  refused 
to  write  more  than  $20,000  on  insured's  life,  insured  rejected 
the  policy  and  demanded  the  return  of  his  note.  Upon  the 
maturity  of  the  note  the  indorsee  obtained  judgment  against 
Stephenson  for  the  amount  due  thereon,  and  Stephenson  ob- 
tained judgment  over  against  the  defendant  company.  Held, 
That  Stephenson  was  entitled  to  reject  the  policy  for  $20,000, 
and,  having  done  so,  to  look  to  the  company  for  the  protection 
against  liability  on  the  note. 

[Judgment  for  plaintiffs  below.     Here  afllrmed  against  com- 
pany.] 

Security  Life  Ins.  Co.  of  America  v.  Stephenson  et  ux. 
(Tex.  C.  C.  A.) : 

136  Southwestern  Reporter  (May  31,  1911)   1137. 

Premium  Note— Negotiability: 

The  defendant,  Newman,  directed  a  letter  to  one  Haynes, 
the  general  agent  of  an  insurance  company,  acknowledging  the 
receipt  of  a  policy  from  a  sub-agent,  and  authorizing  Haynes 
to  put  the  policy  in  force  from  the  date  of  the  letter,  and  con- 
cluding: ••!  promise  to  pay  you  or  your  order  the  first  annual 
premium,  amounting  to  $634.60."  Held,  That  the  promise  to  pay 
was  not  intended  to  be  a  present  unconditional  engagement  but 
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was  conditional  upon  the  agent  performing  his  part  of  the  con- 
tract, and  the  instrument  was  therefore  not  a  negotiable 
instrument. 

Same— Action — Defenses — Rebate: 

The  defendant,  Newman,  contracted  to  pay  a  certain  amount 
as  premium  on  an  insurance  policy.  The  instrument  in  which 
the  promise  to  pay  was  made  was  transferred  to  the  plaintiff. 
The  proof  showed  that  the  agent  agreed  to  give  a  rebate  to 
defendant.  Held,  That  under  Sec.  89  N.  Y.  Ins.  Laws  (Consol. 
Laws  1909,  c.  28)  prohibiting  the  giving  of  rebates  the  contract 
could  not  be  enforced. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant.] 

Equitable  Trust  Co.  of  N.  Y.  v.  Newman    (N.   Y.   S.  C, 
App.   Tr.): 

129  New  York  Supplement  (June  5,  1911)  259. 

Action  on  Policy — Evidence — Boolcs  of  Account — Parol  Proof: 

In  an  action  on  a  burglary  policy,  insured  was  permitted  to 
use  a  memorandum  for  the  purpose  of  refreshing  his  memory 
when  called  upon  to  enumerate  the  items  involved  in  the  loss. 
The  books  kept  by  insured  containing  a  record  of  goods  bought 
and  sold  were  in  court  at  the  time,  but  no  use  was  made  of  them 
on  cross-examination  to  controvert  the  testimony  of  insured. 
HeUU  That  the  inconvenience  and  loss  of  time  attending  upon  an 
examination  of  the  books  of  account  justified  the  court  in  the 
exercise  of  its  discretion  in  admitting  parol  proofs  of  the  matter <; 
therein  contained.  If  error,  it  was  harmless,  in  view  of  the  fact 
that  the  books  of  account  were  in  court  and  could  have  been 
used  by  the  defendant  in  cross-examination  had  it  so  desired. 

Same — Same — Terms  of  Contract: 

In  an  action  on  a  burglary  insurance  policy,  etc.,  which  was 

not  ambiguous  or  uncertain  in  its  terms  as  to  any  matter  involved 

•  in  the  issues  presented,  evidence  as  to  a  policy  of  an  entirely 

different  character  considered  by  the  parties  before  the  one  in 

question  was  issued  was  promptly  excluded. 

[Judg-ment    for   plain! ift    below.      Here    affirmed    against   com- 
pany.] 

Kinney  v.   Maryland  Casualty  Co.  of  Baltimore   (Cal.  D. 
C.  A.): 

115  Pacific  Reporter  (June  5,  1911)  466. 

Action  to  Recover  Premiums — Sufficiency  of  Answer — Immaterial 

Allegations: 

In  an  action  by  an  insurance  company  to  recover  premiums 
upon  an  insurance  policy  written  for  one  year,  the  insured 
pleaded  a  preliminary  verbal  agreement  for  such  insurance  for 
six  months  only,  for  which  it  had  paid  the  premiums  in  full. 
The  answer  contained  allegations  that  the  insured  believing  that 
the  policy  had  expired  took  out  other  insurance  upon  which 
it  had  received  indemnity  for  losses  occurring  during  the  last 
six  months  of  the  year,  for  which  the  company  would  have  been 
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liable  if  its  policy  had  been  in  force  during  that  period.  Held, 
That  these  allegations  of  the  answer  should  have  been  stricken 
out  on  motion,  and  that  evidence  admitted  to  prove  them  was 
prejudicial. 

[Judgment   for  defendant  below.     Here  reversed  in   favor  of 

plaintiff.] 
Aetna  Life  Ins.  Co.  v.  S.  H.  &  S.  Mining  Co.  (Kans.  S.  C.) : 
115  Pacific  Reporter  (June  5,  1911)  540. 

Action  on   Policy — Denial  of  Liability — Evidence  Considered: 

The  company  wrote  to  insured  as  follows:  "From  the  In- 
formation before  us  we  believe  the  entire  loss  and  damage  to 
have  been  caused  by  a  cyclone  and  not  by  lightning."  Insured 
claims  that  this  amounted  to  a  denial  of  liability.  Heldt  That 
the  language  did  not  constitute  a  denial  of  liability.  Held, 
further.  That  whether  or  not  such  letter  amounted  to  a  denial 
of  liability  was  for  the  court  and  there  was  no  error  in  refusing 
to  submit  the  question  to  the  jury. 
[Motion  for  new  trial  overruled.] 

Edward    H.    Everett    Co.    v.    (German-American    Ins.    Co. 
(Licking  C.  P.) : 

21  Ohio  Decisions  258. 

Payment  of  Premiums  in  Fraud  of  Creditors — Statute  Construed: 
Sec.  654,  Ky.  St.  (Russell's  St.  Sec.  4377)  provides  that  a 
policy  taken  out  for  the  benefit  of  a  married  woman  shall  inure 
to  her  separate  use  and  benefit,  and  that  of  her  children,  inde- 
pendently of  her  husband  or  his  creditors,  but  that,  if  the  pre- 
miums on  such  policy  were  paid  in  fraud  of  creditors,  an  amount 
equal  to  the  premium  so  paid,  with  interest,  shall  inure  to  the 
benefit  of  such  creditors.  One  Levy  had  deposits  in  bank 
amounting  to  $1,590.96  and  checked  out  $1,920.52,  leaving  an 
overdraft  of  $329.56  due  the  bank.  Of  the  amount  paid  by  the 
bank  in  honoring  the  check,  $351.69  was  for  insurance  premiums. 
Levy  was  insolvent  at  the  time  and  upon  his  death  the  bank 
claimed  the  amount  of  the  overdraft  out  of  the  proceeds  of  the 
policies.  His  administrator  set  up  that  there  was  no  intent  to 
defraud  the  bank  and  therefore  the  bank  was  not  entitled  to 
share  in  the  proceeds  under  Sec.  654.  Held,  That  if  Levy  had 
been  solvent  at  the  time  he  obtained  this  money  from  the  bank 
and  used  It  in  paying  the  premiums  upon  his  wife's  insurance 
policies,  there  could  have  been  no  recovery  against  her;  but,  as 
he  was  then  insolvent,  he  will  not  be  permitted  to  divert  his 
estate  for  his  wife's  advantage  and  to  his  creditor's  disadvantage. 
And  when  he  did  so,  while  insolvent,  the  law  imputes  to  him  the 
natural  result  of  his  acts,  which  were,  in  law,  fraudulent  as  to 
creditors,  although  not  shown  to  have  been  actually  so.  The 
use  of  the  money  obtained  from  the  bank,  in  paying  insurance 
premiums  owing  by  Levy's  wife,  was  to  that  extent  an  unlawful 
diminution  of  his  estate  and  an  unjust  enrichment  of  her  estate; 
and,  that  being  true,  it  is,  constructively,  a  fraudulent  act  within 
the  meaning  of  the  statute. 

[JudgTnent  for  plaintiff  below.    Here  affirmed  agrainst  defendant] 
Levy's  Admr.  v.  Globe  Bank  &  Trust  Co.  (Ky.  C.  A.) : 
137  Southwestern  Reporter  (June  7,  1911)  215. 
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Personal  Injury  Action — Existence  of  Insurance— Evidence: 

Where  unexpected  answers  to  questions  propounded  by 
plaintiff's  attorney,  in  a  personal  injury  action,  disclosed  the 
fact  that  the  defendant  was  protected  by  indemnity  insurance, 
it  was  the  duty  of  such  attorney  to  move  to  strike  out  the 
answers  and  ask  the  court  to  instruct  the  Jury  to  disregard  it 
Evidence  in  such  an  action  that  defendant  was  insured  or  that 
the  defense  was  conducted  by  an  insurance  company,  is  in- 
competent and  so  dangerous  as  to  require  a  reversal  even  when 
the  court  strikes  it  from  the  record  and  directs  the  Jury  to  dis- 
regard it»  unless  it  clearly  appears  that  it  could  not  have  in- 
fluenced the  verdict. 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant. ] 

Simpson  v.  Foundation  Co.  (N.  Y.  C.  A.) 

95  Northeastern  Reporter  (June  13,  1911)  10. 

Husband  and  Wife— Ante-Nuptial  Contract— Waiver: 

By  an  ante-nuptial  contract  under  seal,  the  husband  agreed 
to  keep  his  life  insured  for  the  benefit  of  his  intended  wife. 
Held,  That  although  the  terms  of  an  executory  contract  under 
seal  cannot  be  modified  by  parol,  it  was  competent  for  the  wife 
to  waive  by  parol  the  clause  with  reference  to  the  insurance,  as 
a  waiver  does  not  amount  to  a  modification  or  change  in  the 
terms  of  the  original  agreement. 

[Decree  dismissing  bill  of  complaint  below.    Here  affirmed.] 
Becker  et  al.  v.  Becker  et  al.  (111.  S.  C.) : 

95  Northeastern  Reporter  (June  13,  1911)  70. 

Taxation — Statute— Constitutionality: 

Sec.  8,  Ch.  5597,  Fla.  Acts  1907,  provides  "that  each  insur- 
ance company,  or  association,  firm  or  individual  doing  business 
in  this  State,  including  corporations  or  associations  engaged 
in  the  business  of  insuring  against  fire,  indemnity,  accidents  to 
the  persons,  acting  as  surety  upon  bonds,  guaranteeing  the 
filedity  of  employes,  and  insuring  employers  against  liability  for 
accident  to  employes,  and  life  insurance  companies  shall  pay 
to  the  State  Treasurer  a  license  tax  of  two  hundred  dollars; 
plate  glass  insurance  companies  shall  pay  to  the  State  Treasurer 
a  license  tax  of  fifty  dollars;  and  in  addition  thereto  each  of 
said  companies  shall,  upon  the  1st  day  of  January  after  the 
passage  of  this  act,  and  on  the  first  day  of  each  succeeding  Jan- 
uary thereafter  pay  to  the  State  Treasurer  two  per  cent  of  the 
gross  amount  of  receipts  of  premiums  from  policyholders  in 
this  State."  The  defendant  company  contends  that  the  act  is 
void  for  uncertainty,  in  that  it  does  not  state  when  the  tax  shall 
be  paid,  and  that  the  statute  unjustly  discriminates  in  not  apply- 
ing to  individuals  who  may  be  authorized  to  do  such  insurance 
business.  Held,  That  the  act  was  not  void  for  uncertainty,  and 
was  not  discriminatory  as  it  applied  alike  to  individuals,  asso- 
ciations of  persons,  and  corporations. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Peninsular  Industrial  Ins.  Co.  v.  State  (Fla.  S.  C): 
56  Southern  Reporter  (June  24,  1911)   398. 
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Foreign  Company— Statute — Service  of  Procete: 

The  provisions  of  chapter  155,  Laws,  Minn.,  1907  (Rev.  Laws 
Supp.  1909,  Sees.  1705-1,  1705-2),  which  require  foreign  insur- 
ance companies  doing  business  in  this  State  to  appoint  the  in- 
surance commissioner  as  their  lawful  attorney,  upon  whom  legal 
process  may  be  served,  apply  to  an  action  brought  by  the  State 
to  collect  taxes  claimed  to  be  due  under  chapter  420,  Laws  1907 
(secUon  1709-1). 

Same — Same — Same — ^Action  for  Taxes: 

In  an  action  to  recover  from  a  foreign  insurance  company 
the  amount  of  the  tax  claimed  to  be  due  under  the  retaliation  law 
(chapter  420,  Laws,  Minn.,  1907  [Rev.  Laws  Supp.  1909,  Sec. 
1709-1],  the  State  is  the  real  party  in  interest,  and  the  insur- 
ance commissioner  is  not,  by  virtue  of  his  official  position,  in- 
capacitated from  representing  the  corporation  for  the  purpose 
of  accepting  service. 

Same — Same — Same — Equal  Protection: 

The  requirement  of  the  statute  that  foreign  insurance  com- 
panies shall  appoint  the  insurance  commissioner  as  their  attor- 
ney, with  power  to  accept  service  of  legal  process,  is  not  in  con- 
travention of  the  Federal  Constitution. 

[Motion   of  company   to   set   aside   service   of  summons   denied 

below.     Here  affirmed  agrainst  company.] 
State  V.  Queen  City  Fire  Ins.  Co.  (Minn.  S.  C.) : 

131  Northwestern  Reporter  (June  30,  1911)  628. 

Action  against  Wrong-Doer — Subrogation  of  Insurer — Sufficiency 

of  Complaint: 

In  an  action  by  the  plaintiff  insurance  company  against  the 
defendant  railroad  company  to  recover  the  amount  paid  by  it 
on  a  loss  caused  by  reason  of  the  negligence  of  the  defendant, 
which  loss  plaintift  had  paid,  allegations  in  the  complaint  that 
defendant  had  settled  with  the  owner  for  the  loss  sustained 
over  and  above  the  insurance  were  not  subject  to  exception, 
the  petition  not  showing  that  the  settlement  by  the  railroad 
company  was  made  in  compromise  of  the  loss. 

Same — Evidence— Admissions: 

In  an  action  by  an  insurance  company  against  a  railroad 
company  to  recover  the  amount  paid  by  it  in  settlement  of  a 
loss  caused  by  the  negligence  of  the  railroad  company,  the  policy 
of  the  latter  to  settle  fire  claims  without  regard  to  legal  liability 
does  not  render  inadmissible  evidence  of  such  a  settlement; 
such  settlement  being  admissible  as  tending  to  show  an  admis- 
sion that  the  fire  was  negligently  set  out 

Same — Instructions — Payment  of  Damages: 

After  the  court  had  admitted  evidence  of  a  settlement  by 
the  defendant  railroad  company  with  the  insured  as  tending  to 
show  an  admission  that  the  fire  was  the  result  of  defendant's 
negligTPnee.  defendant  was  entitled  to  an  instruction  that  if 
reasonable  explanation  were  made  of  the  settlement  with  the 
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claimants  because  of  a  policy  of  making  settlements  with  all 
parties  sustaining  losses,  without  regard  to  legal  liability  there- 
for, then  proof  of  such  settlement  should  not  be  considered  as 
tending  to  admit  liability  of  a  defendant  company. 

Same — Same — Care  Required: 

Where  railroad  employes  in  charge  of  a  locomotive  used 
ordinary  care  and  skill  in  operating  the  locomotive  to  prevent 
the  escape  of  fire,  and  the  company  used  ordinary  care  to  have 
the  locomotives  equipped  with  the  best  appliances  in  general 
use  for  preventing  the  escape  of  fire,  and  in  keeping  the  locomo- 
tive in  good  repair  and  serviceable  condition,  the  company  was 
not  liable  for  the  fire,  although  it  was  in  fact  set  out  by  fir© 
which  escaped  from  the  locomotive. 

Same — Negligence — Evidence: 

In  an  action  for  fire  set  out  by  a  railroad,  evidence  of  numer- 
ous fires  set  out  by  the  defendant  during  the  same  summer  and 
fall  was  admissible  in  rebuttal  of  evidence  that  the  defendant 
equipped  all  its  engines  with  the  best  approved  spark  arresters. 

[Judg^ment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant] 

Texas  &  N.  O.  R.  Co.  v.  Commercial  Union  Assur.  Co.  of 
London,  Eng.  (Tex.  C.  C.  A.): 

187  Southwestern  Reporter  (June  14,  1911)  401. 

Taxation — "Credits" — Premiums   Due  on  Open  Accounts: 

Under  Sec.  1,  of  Act  170  La.  1898,  which  provides  for  the 
taxation  of  "all  rights,  credits,  bonds  ^nd  securities  of  all  kinds," 
uncollected  premiums  due  under  open  accounts,  although  such 
accounts  were  charged  by  the  company  to  its  local  agents  instead 
of  to  policyholders,  are  enforceable  credits  subject  to  taxation, 
and  such  taxation  did  not  constitute  the  taking  of  the  company's 
property  without  due  process  qf  law. 

Same — Excessive  Assessments — Due  Process: 

Where  proper  opportunity  was  afforded  for  the  correction  of 
excessive  assessments,  had  suits  been  entered  to  reduce  them 
within  the  time  fixed  by  law,  such  assessments  did  not  constitute 
the  taking  of  property  without  due  process  of  law. 

[Judg-ment   in   favor  of  board  of  assessors   below.      Here  af- 
firmed against  company.] 

Orient  Ins.  Co.  v.  Board  of  Assessors  for  the  Parish  of 
Orleans  et  al.   (U.  S.  S.  C.) : 

31  Supreme  Court  Reporter  (June  15,  1911)  554. 

Taxation — "Credits" — Premium  Accounts — Statute: 

Sec.  1  of  Act  170  of  1898  provides  for  the  taxaxtion  of  "all 
rights,  credits,  bonds  and  securities  of  all  kinds."  Sec.  7  makes 
it  the  duty  of  the  tax  assessor  to  place  upon  the  assessment 
list  all  property  subject  to  taxation.  The  assessor  placed  upon 
the  assessment  list  of  the  plaintiff  company  amounts  due  it  by 
policyholders  in  the  State  for  premiums  on  which  credit  of 
thirty  and  sixty  days  had  been  extended.    The  company  insists 
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that  the  premium  accounts  did  not  constitute  property  taxable 
in  Louisiana,  and  that  in  consequence  the  assessment  violated 
the  14th  Amendment  of  the  Constitution  of  the  United  States  in 
depriving  the  company  of  its  property  without  due  procecss  of 
law.  Held,  That  the  premium  accounts  were  enforceable  credits 
arising  from  business  within  the  State,  and  although  not  evi- 
denced by  written  instruments,  were  subject  to  taxation  by  the 
State. 

Same — Excessive   Assessment — Due    Process: 

Where  proper  opportunity  was  afforded  for  the  correction  of 
an  excessive  assessment,  had  the  plaintiff  seasonably  sought  a 
reduction,  such  assessment  did  not  constitute  a  taking  of  prop- 
erty without  due  process  of  law. 

[Judgment   in   favor  of  board   of  assessors  below.     Here   af- 
firmed against  company.] 

Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of  Assessors  of  the 
Parish  of  Orleans  et  al.  (U.  S.  S.  C.) : 

31  Supreme  Court  Reporter  (June  15,  1911)  550. 


Action    by   Creditor   to    Reach    Insurance    Proceeds — Evidence — 

Statements  by  Insured: 

Statements  made  by  an  insured  in  reference  to  his  purpose 
in  carrying  a  benefit  certificate,  and  in  reference  to  who  his 
real  beneficiary  was,  were  incompetent,  not  being  within  any 
of  the  exceptions  to  the  rule  against  hearsay  evidence. 

Same — Ownership  of  Proceeds — Burden  of  Proof: 

Where  the  proceeds  of  a  policy  were  paid  by  the  insurance 
company  to  insured's  wife,  who  was  named  as  beneficiary,  and 
were  turned  over  by  her  to  her  daughter,  and  it  was  not  claimed 
by  the  daughter  that  it  was  turned  over  to  her  for  any  other 
purpose  than  that  it  belonged  to  her  and  not  to  the  nominal 
beneficiary,  the  burden  of  proof  was  on  her  to  establish  such 
contention. 

insurance  Proceeds — Fraudulent  Conveyances — Voluntary  Gift— 

"Fraud": 

In  order  to  constitute  presumptive  fraud,  where  the  proceeds 
of  a  policy  of  insurance  given  to  insured's  daughter  by  his  wife, 
the  nominal  beneficiary,  on  the  theory  that  insured  intended 
that  the  fund  should  belong  to  the  daughter  and  not  to  the  wife, 
three  elements  must  be  proven:  First,  the  gift  by  the  wife  must 
have  been  voluntary;  Second,  there  must  have  been  an  existing, 
or  contemplated  indebtedness  against  the  donor;  and.  Third, 
there  must  have  been  evidence  showing  that  the  donor  did  not 
retain  suflacient  funds  to  pay  her  indebtedness. 

Same — Same— Same — Insolvency  of  Donor — Evidence: 

In  an  action  by  a  judgment  creditor  of  the  beneficiary  in  a 
benefit  certificate,  to  reach  the  proceeds  which  the  beneficiary 
had  given  to  her  daughter,  proof  that  plaintiff  had  recovered 
judgment  against  the  beneficiary  and  issued  execution,  which 
was  returned  "nulla  bona,"  is  prima  facie  sufficient  to  show  the 
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insolvency  of  the  beneficiary  when  the  execution  was  returned, 
but  not  to  show  such  Insolvency  at  the  time  of  the  subsequent 
gift 

[Judgrment  for  defendant  below.     Here  reversed  in  favor  of 
plaintlflf.] 

State  Bank  of  Clinton  v.  Bamett  (111.  S.  C.) : 

95  Northeastern  Reporter  (June  20,  1911)  178. 

Annotation — Legality  of  Object  Affecting  Validity  of  Insurance 
Policy: 

Under  the  above  heading  appears  a  note  to  the  case  of 
Mutual  Life  Insurance  Co.  v.  Smith,  heretofore  digested  in 
24  Insurance  Digest  404,  under  the  following  sub-heads:  (I)  In 
general;  (II)  Property  used  in  Illegal  business.    106  C.  C.  A.  597. 

Fidelity  Insurance— Action  of  Bond — Pleading: 

In  an  action  on  an  idemnity  bond,  the  plaintiff  alleged,  and 
the  answer  admitted,  that  the  employe,  against  whose  dis- 
honesty the  bond  indemnified,  "took  charge  of  moneys"  belong- 
ing to  plaintiffs,  and  that  while  in  the  discharge  of  her  duties, 
amd  during  the  continuance  of  the  bond,  "did  embezzle  the 
moneys"  of  plaintiff.  Held,  That  the  moneys  which  the  com- 
plaint alleges  the  employe  "did  embezzle"  were  the  moneys 
previously  alleged  as  having  been  taken  charge  of  by  her.  Had 
the  defendant  desired  to  defend  upon  the  ground  that  the  goods 
embezzeled  were  not  such  as  were  covered  by  the  bond,  it 
should  have  specially  pleaded  that  fact 

Same — Same — Same — Discovery  of  Lost: 

The  bond  obligated  appellant  to  reimburse  plaintiffs  for  any 
pecuniary  loss  by  them  sustained  of  money,  securities,  or  other 
personal  property  in  the  possession  of  the  employe,  or  for  the 
possession  of  which  she  was  responsible,  by  reason  of  any  act 
of  fraud  or  dishonesty  upon  her  part,  while  in  the  discharge  of 
the  duties  of  her  position,  amounting  to  larceny  or  embezzlement, 
"and  which  shall  have  been  committed  during  the  continuance 
of  this  bond,  or  any  renewal  thereof,  and  discovered  during  said 
continuance,  or  within  six  months  thereafter,  or  within  six 
months  from  the  death  or  dismissal,  or  retirement  of  the  em- 
ploye from  the  service  of  the  said  employer."  The  allegation 
of  the  complaint  is  that  the  embezzlement  took  place  "between 
the  1st  day  of  September,  1903,  and  the  3d  day  of  September. 
1904,"  and  that  the  loss  was  discovered  "on  or  about  the  13th 
day  of  January,  1905."  The  period  in  which  the  loss  is  alleged 
to  have  occurred  embraced  about  seven  months  of  the  term 
of  the  original  bond.  It  also  covered  about  five  months  under 
the  renewal  bond.  Held,  That  although  a  discovery  of  the  em- 
bezzlement on  January  13,  1905,  was  not  within  six  months 
after  the  expiration  of  the  original  bond,  March  25,  1904.  it  was 
within  the  term  of  the  renewal  bond,  on  which  defendant  was 
liable.  The  defendant,  having  failed  to  attack  the  pleadings  for 
indefiniteness,  it  was  permissible  for  the  plaintiff  to  show  that 
all  of  the  losses  occurred  within  the  period  of  the  renewal  bond. 
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Same — Same— Same— Conditions  Precedent: 

The  contract  required  the  plaintiffs  to  give  notice  to  the 
defendant  of  the  loss  and  accompany  the  same  with  satisfactory 
proof  thereof.  It  then  obligated  defendant  within  three  months 
thereafter  to  make  payment  to  plaintiffs  for  such  loss.  It  is 
argued  that  the  doing  of  these  things  by  the  employers,  and  the 
lapse  of  three  months  thereafter,  were  conditions  precedent  to 
the  right  on  the  part  of  plaintiffs  to  recover  and  that  inasmuch 
as  the  complaint  contained  no  allegation  that  three  months 
had  elapsed  after  the  making  of  notice  and  proofs  of  loss,  and 
before  the  commencement  of  the  suit,  it  stated  no  cause  of 
action.  Held,  That  the  general  allegation  that  plaintiffs  had  per- 
formed and  complied  with  all  the  conditions  of  the  bond  was 
sufficient  under  the  circumstances  of  this  case.  In  pleading  the 
performance  of  conditions  precedent  in  a  contract,  it  is  made 
unnecessary  by  section  66,  Mills'  Ann.  Code,  Colo.,  to  state  the 
facts  showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  on  his  part 
Besides,  there  is  nothing  in  the  pleadings  that  indicates  that 
such  suit  was  brought  before  the  expiration  of  three  months 
from  the  time  the  proofs  of  loss  were  made. 

Same — Same — Same — Misrepresentation : 

A  false  statement  in  an  application  for  a  fidelity  bond  will 
not  avail  the  indemnitor  unless  pleaded  as  a  defense. 

[Judgrment  for  plaintiff  below.    Here  affirmed  agrainst  company.] 
United  States  Fidelity  &  Guaranty  Co.  v.  Newton  et  aL 
(Colo.  S.  C): 

115  Pacific  Reporter  (Jime  26,  1911)  897. 

Insurance    Business — Commerce — Statute— Taxation : 

Sec.  4073  Rev.  Code  of  Mont,  provides  that  "each  and  every 
insurance  corporation  or  company  transacting  business  in  this 
State  must  be  taxed  upon  the  excess  of  premiums  received  over 
losses  and  ordinary  expenses  incurred  within  the  State  during 
the  year  previous  to  the  year  of  listing  in  the  county  where  the 
agent  conducts  the  business,  properly  proportioned  by  the  cor- 
poration or  company  at  the  same  rate  that  all  other  personal 
property  is  taxed,  and  the  agent  shall  render  the  list,  and  be 
personally  liable  for  the  tax.  Held,  That  Sec.  4073  applies  only 
to  business  transacted  within  the  State,  and  is  not  objectionable 
as  interfering  with  interstate  commerce. 

Same — Same — Same : 

The  business  of  life  insurance  conducted  in  the  State  by  a 
foreign  corporation  under  a  certificate  of  authority  from  the 
State,  collecting  premiums  and  paying  losses  on  policies  and 
making  loans  to  policyholders  on  the  security  of  their  policies. 
Is  not  "commerce"  within  Const. 

[Judgrment  for   defendant   below.     Here   affirmed   against  com- 
pany.] 

New   York  Life   Ins.   Co.   v.  Deer  Lodge   County    (Mont 

S.  C.) : 

115  Pacific  Reporter  (June  26,  1011)   911. 
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Credit  Indemnity  Insurance — Policy — Proofs  of  Loss: 

The  policy  required  that  the  insured  make  a  final  statement 
of  claim  for  losses  covered  by  the  policy  within  thirty  days 
after  its  expiration,  and  expressly  declared  that  if  such  state- 
ment was  not  so  made  there  should  be  no  liability  imder  the 
policy.  Held,  That  the  provision  of  the  contract  was  binding  on 
insured,  in  the  absence  of  a  waiver. 

Same — Same— "Waiver": 

A  "waiver**  is  the  intentional  relinquishment  of  a  known 
right,  or  such  conduct  as  warrants  an  inference  of  relinquish- 
ment of  such  right;  an  election  by  one  to  dispense  with  some- 
thing of  value  or  to  forego  some  advantage  he  might  have  taken 
or  insisted  upon. 

Same — Same — Sanre — Time: 

The  policy  required  that  the  insured  make  a  final  statement 
of  claim  for  losses  within  thirty  days  after  the  expiration  of  the 
policy.  For  a  number  of  years  under  similar  policies  the  defend- 
ant company  had  always,  during  such  years,  and  within  thirty 
days  after  the  expiration  of  such  policies,  sent  to  insured  an 
agent,  who  prescribed  the  manner  in  which  the  statement  of 
claims  should  be  made  out  Ileld,  That  such  acts  not  having 
been  done  subsequent  to  the  time  of  making  the  contract  under 
consideration,  and  not  in  respect  to  such  contract,  did  not 
amount  to  a  waiver  of  the  conditions  of  such  contract.  Where 
a  party  seeks  to  be  relieved  from  the  obligations  of  a  contract 
by  showing  a  waiver,  either  express  or  constructive,  by  the  other 
party,  he  must  show  that  such  a  waiver  was  exercised  with  refer- 
ence to  the  contract  forming  the  basis  of  such  action,  and,  to 
be  available,  the  acts  relied  upon  as  constituting  the  waiver 
must  be  subsequent  to  the  written  contract,  and  have  been  done 
with  intent  to  waive  some  provision  of  the  contract. 

Same — Same — Custom : 

Proof  of  a  custom  may  not  be  given  when  in  direct  con- 
flict with  the  terms  of  a  contract  sought  to  be  avoided. 

Same — Same — Proofs  of  Loss: 

Under  the  provisions  of  a  policy  insuring  against  losses  by 
insolvency  of  insured's  customers,  in  excess  of  a  certain  per  cent, 
of  insured's  sales,  that  in  order  to  make  the  indemnity  com- 
pany liable  insured  shall  make  a  final  statement  of  claim  for 
such  loss,  in  the  manner  prescribed  by  insurer,  on  blanks  to  be 
furnished  on  application,  which  statement  shall  be  in  insurer's 
possession  within  30  days  after  expiration  of  the  policy,  the  in- 
demnity company  is  not  required  to  prescribe  the  manner  of 
making  the  statement  prior  to  any  application  by  insured  for 
blanks. 

Same — Same — Same: 

Compliance  with  the  provision  of  a  policy  insuring  one 
against  losses  by  insolvency  of  customers,  in  excess  of  a  certain 
per  cent,  of  the  total  sales  of  Insured  during  the  term  of  the 
policy,  that  insured  shall,  within  20  days  after  receiving  infor- 
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mation  of  the  insolvency  of  any  customer,  give  notice  thereof, 
does  not  take  the  place  of  compliance  with  the  provision  that,  in 
case  of  any  claim  for  such  an  excess  loss,  insured  shall  make  a 
final  statement  of  total  sales. 

[Juderment  for  company  below.     Here  affirmed  in  favor  of  com- 
pany.] 

Shedd  V.  American  Credit-Indemnity  Co.  of  N.  Y.   (Ind. 
App.) : 

95  Northeastern  Reporter  (July  4,  1911)   316. 


Indemnity  Bond — Conaideratlon — Nature  of  Contract: 

A  contract  of  guaranty  or  suretyship  is  in  a  sense  collateral 
to  a  principal  existing  contract,  while  a  contract  of  indemnity  is 
an  independent  contract  to  save  another  from  loss  upon  some 
obligation  which  he  has  already  incurred  or  is  about  to  incur  to 
a  third  person,  and  an  indemnity  bond  given  to  a  surety  com- 
pany going  on  a  bail  bond  was  not  without  consideration  be- 
cause made  prior  to  the  execution  of  the  undertaking  by  the 
surety  company. 

Same — Same — Existence  of  Ball  Bond — Estoppel: 

Where  an  indemnity  contract  assumed  and  recognized  the 
existence  of  the  undertaking  of  bail  on  the  part  of  the  plaintiff 
surety  company,  the  indemnitors  were  estopped  to  urge  that 
when  the  indemnity  contract  was  signed  the  undertaking 
of  bail  had  not  been  executed. 

Same — Ball  Bond  In  Criminal  Proceedings — Public  Policy: 

A  bond  of  indemnity  against  liability  on  an  undertaking 

given  in  a  criminal  action  is  not  void  as  against  public  policy. 

[Judgrment    for   plaintift    below.      Here    affirmed    ag^ainst    de- 
fendant.] 

Western  Surety  Co.  v.  Kelley  et  al.  (S.  D.  S.  C): 

131  Northwestern  Reporter  (July  7,  1911)  808. 


Divorce — Action  on  Foreign  Decree — i\Aeasure  of  Recovery: 

On  rendering  a  decree  for  a  divorce,  a  Missouri  court,  along 
with  allowances  for  alimony,  required  the  defendant  to  keep  his 
life  insured  in  the  sum  of  $1,000  for  the  benefit  of  his  divorced 
wife.  On  an  action  being  brought  in  this  State  on  the  judgment 
and  decree  rendered  therein,  plaintiff  averred  that  defendant  had 
permitted  the  life  insurance  policy  to  lapse  and  judgment  was 
prayed  for  and  allowed  apainst  him  on  this  account  in  the  sum 
of  $1,000.  Held,  That  it  was  not  the  intention  of  the  court 
which  rendered  the  decree  of  divorce  that  the  wife  should  have 
judgment  for  the  amount  of  money  for  which  the  husband  was 
to  insure  his  life,  and  as  that  the  court  did  not  do  so.  this  court 
could  not. 

[Judgment  for  plaintiff  below.     Here  reversed  In  part.] 
Campbell  v.  Campbell  (Okla.  S.  C): 

115  Pacific  Reporter  (July  10.  1911)   1111. 
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Fraudulent  Conveyance — ^Assignment  of  Policy  by  Insolvent  Hut- 
band  to  His  Wife: 

A  transfer  by  an  insolvent  husband  to  his  wife  of  a  policy  of 
insurance  then  in  force  on  the  life  of  the  husband  is  not  an  as- 
si^Timent  of  property  in  fraud  of  creditors  or  to  hinder  or  delay 
creditors  within  the  contemplation  of  Section  6343,  Revised  Stat- 
utes of  Ohio,  making  void  an  assignment  of  property  in  fraud  of 
creditors. 

[Judgment  for  defendant  below.    Here  affirmed  against  creditor.] 
Lytle  et  al.  v.  Baldinger  et  al.  (Ohio  S..C.) : 

95  Northeastern  Reporter  (July  11,  1911)  389. 

Mortgagor   and    Mortgagee — Failure   of   Mortgagor   to    Insure — 
Receiver: 

Where  a  mortgage  so  provides,  the  mortgagee  may  insure 
the  mortgaged  property  and  pay  the  premium  thereon,  adding 
the  amount  to  the  mortgage  debt.  In  the  absence  of  such  an 
agreement  he  has  an  insurable  interest  in  the  property  and  may 
insure  it  for  his  own  benefit.  A  failure  of  a  mortgagor  to  com- 
ply with  his  agreement  to  insure  for  the  benefit  of  the  mortgagee 
will  not  justify  the  appointment  of  a  receiver. 

[Judgment  appointing  receiver  below.     Her©  reversed  and  re- 
ceiver discharged.] 

Ferguson  v.  Dickinson  et  al.  (Tex.  C.  C.  A.) : 

138  Southwestern  Reporter  (July  12,  1911)  221. 

Principal  and  Surety — Building  Contract — Extension  of  Time- 
Discharge  of  Surety: 

The  defendant  surety  company  executed  its  bond  for  the  ben- 
efit of  all  persons  who  might  furnish  labor  or  materials  in  the 
construction  of  a  public  school  building.  Thompson  Brothers 
entered  into  an  agreement  with  the  general  contractors.  Lynch 
Brothers,  to  furnish  labor  and  materials  for  certain  portions  of 
the  building.  At  or  before  the  time  when  the  debt  to  Thompson 
Brothers  became  due  and  payable,  they  accepted  a  note  from 
Lynch  Brothers,  dated  December  2,  1908,  for  an  amount  suffi- 
cient to  cover  the  balance  now  claimed,  and  with  an  express 
agreement  that  an  extension  of  time  should  be  granted  until  the 
maturity  of  the  note.  This  note  was  renewed  on  four  occasions, 
with  like  agreements  for  extensions  till  November  19,  1909.  All 
of  the  renewals  and  extensions  were  without  the  knowledge  or 
consent  of  the  surety.  The  surety  contends  that  the  extensions 
released  it  from  liability  on  the  bond.  Held,  That  this  would  be 
true  if  the  bond  were  an  ordinary  contract  of  suretyship  with  an 
individual  as  surety.  Here  the  bond  was  for  the  protection  of 
sub-contractors  and  others  in  the  construction  of  a  public  build- 
ing. It  differs  from  the  ordinary  suretyship,  in  that  it  is  not  an 
obligation  for  the  performance  of  any  particular  contract.  It 
was  given  for  the  benefit  of  all  persons  who  might  furnish  labor 
or  material  in  the  course  of  the  work,  whether  the  contracts  for 
such  labor  and  material  were  in  existence  at  the  time  the  bond 
was  executed  or  not,  and  without  regard  to  the  terms  of  pur- 
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chase,  whether  for  cash  or  on  credit.  In  its  nature  the  obliga- 
tion was  more  of  a  contract  of  insurance  than  of  suretyship;  so 
long  as  the  extensions  of  credit  did  not  go  beyond  the  two-year 
limit  for  suit  fixed  in  the  bond,  and  in  the  absence  of  fraud  or 
unfair  dealing  on  the  part  of  the  sub-contractors  to  the  prejudice 
of  the  surety,  or  of  material  harm  actually  suffered,  the  surety 
was  not  released. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
City  of  Philadelphia,  to  Use  of  Thompson  v.  Fidelity  & 
Deposit  Co.  of  Maryland  (Pa.  S.  C.) : 

80  Atlantic  Reporter  (July  13,  1911)  62. 

Employers'  Liability  Insurance — Action  to  Recover  Premiums-* 

Measure  of  Recovery: 

In  an  action  toirecover  deferred  premiums  on  policies  of  in- 
demnity insurance,  the  evidence  showed  that  defendant  was  a 
plumber  employing  in  his  business  plumbers,  helpers,  and  la- 
borers and  others.  In  a  schedule  in  the  policy  under  the  caption 
of  "Kind  of  work"  were  included  "Plumbers  inside  buildings" 
and  '*Plumbers  exterior  construction."  The  estimated  pay  rou 
for  the  term  of  the  first  class  was  |10,000  and  of  the  second 
class  $2,000.  Following  the  schedule  was  the  statement  that  the 
estimated  pay  roll  covers  wages  of  all  persons  employed  at  the 
places  mentioned,  including  executive  officers  and  drivers  and 
drivers'  helpers,  except  assured  and  office  force.  Held,  That 
the  policies  insured  not  only  the  actual  plumbers,  but  all  others 
employed  by  defendant  in  his  business  except  himself  and  his 
office  force,  and  he  was  therefore  liable  for  premiums  based  on 
the  pay  roll  of  all  those  insured  by  the  policies. 

[Judgment  for  company  below.    Here  affirmed  In  favor  of  com- 
pany.] 

London  Guarantee  &  Accident  Co.,  Ltd.  v.  Oglesby  (Pa. 

S.  C): 

80  AUantic  Reporter  (July  13,  1911)    57. 

Principal  and  Surety — Discharge  of  Surety — Estoppel: 

A  surety  company  on  a  bridge  contractor's  bond,  having  as- 
sented to  the  issuance  of  special  tax  certificates  before  the  time 
such  issuance  was  authorized  is  estopped  to  question  the  valid- 
ity of  such  acts. 

Same — Same — Same : 

A  surety  on  a  bridge  contractor's  bond  is  estopped  to  com- 
plain of  an  extension  of  time  for  the  completion  of  the  work 
after  having  assented  to  such  extension  of  time. 

Same — Same — Premature  Payments: 

The  contract  executed  in  August,  1907,  provided  for  th'> 
completion  of  the  bridge  in  September,  1908,  and  as  to  payment 
contained  the  following  stipulation:  "|25,000  in  warrants  drawii 
on  the  special  appropriation  made  for  the  bridge  fund  for  th^- 
current  year  for  the  construction  of  said  bridge  and  warrants  for 
such  additional  amount  not  to  exceed  |25,000  as  may  be  avail- 
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able  for  that  purpose  in  the  bridge  fund  of  the  then  current  year 
at  the  time  of  the  completion  of  said  work'' — the  balance  of  the 
contract  price  to  be  paid  from  the  proceeds  of  a  tax,  etc^  as 
already  stated.  Then  follows  this  provision:  "Payment  of  the 
amount  above  provided  to  be  made  in  warrants  may  be  made 
before  the  final  completion  of  the  work  as  partial  estimates  in 
accordance  with  the  provisions  of  the  specification  and  contract; 
but  such  partial  estimates  shall  not  exceed  during  the  current 
year  the  sum  of  $25,000  and  thereafter  shall  not  exceed  the 
amount  available  in  the  bridge  fund  of  the  then  current  year 
for  the  payment  of  the  cost  of  construction  of  the  said  bridge." 
As  a  matter  of  fact,  the  sum  of*  $25,000  in  warrants  was  paid 
to  the  bridge  company  on  estimates  prior  to  March  31,  1908, 
and  substantially  that  amount  was  paid  in  warrants  between 
Apr.l  1st  of  that  year  and  the  time  of  the  issuance  of  the  cer- 
tificates in  January  of  the  next  year.  It  is  contended  for  the 
surety  company  that  payments  in  warrants  after  April- 1st  were 
premature  because  the  contract  only  authorized  the  second  pay- 
ment of  $25,000  in  warrants  to  be  made  by  warrants  in  the 
bridge  fund  of  the  curent  year  in  which  the  bridge  was  in  fact 
completed.  The  current  year  referred  to  in  the  contract  for  the 
payment  of  the  second  $25,000  in  warrants  was  the  year  in 
which  the  contract  was  to  be  completed:  that  is,  the  next  year 
after  that  in  which  the  contract  was  made  and  the  payments 
made  in  1908  were  not,  therefore,  unauthorized  effecting  a  dis- 
charge of  the  surety. 

Same — Same — Extension  of  Time: 

The  modification  of  the  contract  of  a  municipal  bridge 
builder  thereby  extending  the  time  for  the  completion  of  the 
work  did  not  effect  a  discharge  of  the  surety  on  the  contractor's 
bond,  where  such  bond  had  been  made  for  the  benefit  of  ma- 
terialmen, whose  claims  had  already  accrued  at  the  time  of  such 
modification. 

[Judgment  against  surety  company  below.    H«re  afiElrmed  against 
surety  company.] 

Empire  State  Surety  Co.  v.  City  of  Des  Moines   (Iowa 

S.  C): 

181  Northwestern  Reporter  (July  14,  1911)  870. 


Limitation  of  Actions — Conditions  Precedent — Notice: 

Where  a  condition  precedent  to  the  right  to  sue  on  a 
cause  of  action  is  not  a  part  of  the  cause  of  action,  but  merely 
a  part  of  or  one  step  in  the  remedy,  it  does  not  delay  the  run- 
ning of  the  statute  of  limitations. 

Same — Same — Same: 

A  judgment  of  another  court  assessed  policyholders  in  a 
mutual  insurance  company,  and  provided  that  the  receiver 
should  bring  suit  to  recover  the  assessments  unpaid  when  30 
days  after  notice  had  expired.  Held.  That  the  provisions  re- 
quiring notice  and  giving  time  thereafter  for  payment  without 
suit  were  merely  steps  in  the  remedy  and  no  part  of  the  cause 


Digitized  by  VjOOQIC 


1911.]  MISCELLANEOUS.  437 

of  action,  and  where  the  actions  were  not  brought  within  the 

statutory  period  they  were  barred. 

[Demurrers  to  complaints  sustained  below.     Here  affirmed.] 
Swing  V.  Barnard-Cope  Mfg.  Co.  et  al.  (Minn.  S.  C.) : 
131  Northwestern  Reporter  (July  14,   1911)   856. 


Action  for  Damages — Evidence — Life  Expectancy  Tables: 

In  an  action  to  recover  damages  for  personal  injuries,  the 
defendant  objected  to  the  introduction  in  evidence  of  tables  of 
life  expectancy  on  the  ground  that  no  predicate  had  been  laid 
to  authorize  it.  Held,  That  this  objection  was  too  general  to 
merit  consideration;  there  being  a  failure  to  state  in  what  re- 
spect a  sufficient  predicate  was  lacking. 

[Judgrment  for  plain tIfC  below.     Here  reversed  in   favor  of  de- 
fendant on  other  grounds.] 

Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas  v.  Florence  (Tex. 
C.  C.  A.) : 

138  Southwestern  Reporter  (July  19,  1911)   430. 


Fidelity  Insurance — ^Action  on   Bond — Admission   of  Agent  after 

Termination  of  Agency — Evidence: 

In  an  action  on  a  fidelity  bond,  an  account  O.  K.'D  by  an  in- 
surance agent  submitted  to  him  after  his  employment  had 
ceased,  but  within  60  days  thereafter,  and  within  the  time  al- 
lowed him  by  his  contract  of  agency  to  remit  collections,  was 
admissible  in  evidence  as  a  part  of  the  res  gestae  to  show  em- 
bezzlement by  such  agent. 

Fidelity  Bond — Supervision  by  Employer — Waiver  of  Agreement 
in  Application: 

The  bond  provided  that  the  employer  should  observe  "All 
due  and  customary  supervision  over  said  employe  for  the  pre- 
vention of  default,  and  that  there  shall  be  a  careful  inspection 
of  the  accounts  and  books  of  said  employe  at  least  once  in  every 
twelve  months  from  the  date  of  this  bond."  Held,  That  this 
provision  of  the  bond  determined  what  was  required  in  the  way 
of  inspection  and  supervision,  and  superseded  what  was  stated 
in  the  application,  and  waived  any  other  or  further  requirement 
in  reference  thereto. 

Same — Rule  of  Construction: 

Where  a  fidelity  bond  given  by  defendant  for  a  money  con- 
sideration had  all  the  essential  features  of  an  insurance  contract 
and  was  prepared  by  surety,  any  ambiguity  in  its  provisions, 
conditions  or  exceptions  tending  to  work  a  forfeiture  should  be 
construed  most  strongly  against  the  latter. 

Same — Notice — Conditions  Subsequent: 

A  fidelity  bond  provided  that  the  employer  should  imme- 
diately notify  the  surety  of  any  default  on  the  part  of  the  agent, 
and  should  exercise  due  and  customary  supervision  over  his  acts. 
Held,  That  such  provisions  should  be  construed  as  conditions 
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subsequent,  a  breach  of  which  the  surety  was  bound  to  plead 
and  prove  to  defeat  a  liability  on  the  bond. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  surety.] 
United  American  Fire  Ins.  Co.  v.  American  Bonding  Co. 
(Wis.  S.  C.) : 

181  Northwestern  Reporter   (July  21.  1911)   994. 

Taxation — Correction  of  Schedule — Due  Process  of  Law: 

The  taxpayer  has  a  right  to  rely  upon  his  sworn  return 
made  to  the  assessor,  unless  notice  is  given  him  of  an  inten- 
tion to  increase  the  amount  thereof.  A  change  of  schedule 
without  notice  should  be  treated  as  a  complaint  made  by  the 
assessor  to  the  board  of  equalization,  and  notice  should  be  given 
of  such  complaint  and  an  opportunity  for  a  hearing  should  be 
afforded.  AAy  substantial  increase  of  the  schedule  without  no- 
tice and  an  opportunity  for  a  hearing  amounts  to  the  taking 
of  the  property  of  a  citizen  without  due  process  of  law,  and 
is  void. 

Same — Capital  Stock — Mode  of  Assessment: 

Under  the  general  provisions  of  the  revenue  law  of  1903, 
(Laws  Neb.  1903,  c.  73)  domestic  insurance  companies  may  be 
required  to  list  their  capital  stock  for- taxation;  but  if  the  capital 
stock  is  taxed,  its  value  must  be  ascertained  in  the  manner  pro- 
vided by  section  10,956  of  the  Annotated  Statutes,  and  when 
such  value  is  ascertained  there  must  be  deducted  therefrom  the 
value  of  the  real  estate  and  other  tangible  property  of  the  com- 
pany otherwise  taxed,  and  the  remainder  will  furnish  the  amount 
upon  which  the  tax  against  the  corporation  may  be  levied. 

Same — Same — Same — Double  Taxation:  ^ 

An  assessment  of  the  property  of  a  domestic  insurance  com- 
pany for  taxation  which  includes  its  capital  stock,  its  surplus, 
its  contingent  reserves,  its  gross  premium  receipts,  mentioned 
in  section  10,960  of  thje  Annotated  Statute  of  Neb.,  together 
with  all  of  its  tangible  property  is  excessive,  and  amounts  to 
double  taxation,  and  should  not  be  sustained,  since,  when  the 
value  of  the  capital  stock  of  a  corporation  has  been  correctly 
ascertained  such  value  embraces  not  only  its  surplus,  but  all  of 
its  property  and  assets  of  every  kind  and  nature. 

[Judgment  setting  aside   order  of  County  Board  of  Equaliza- 
tion below.     Here  affirmed  in  favor  of  company.] 
Appeal  of  Bankers  Life  Ins.  Co.  (Neb.  S.  C.) ; 
Bankers'  Life  Ins.  Co.  v.  Board  of  Equalization  of  Lan- 
caster County  et  al.: 

181  Northwestern  Reporter  (July  21,  1911)    1084. 

Employers'  Liability  Insurance — ^Actions  to  Recover  Premiums — 
Construction  Company  as  Agent  of  Owner — Evidence  Con- 
-sldered: 

In  a  contract  between  an  owner  and  a  construction  com- 
pany, the  latter  agreed  to  furnish  the  "equipment,  tools,  and 
implements,"  and  to  superintend  the  construction,  for  a  com- 
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mission  of  10  per  cent,  of  the  cost  of  the  labor  and  materiaL 
It  further  agreed  to  furnish  ''all  camp  outfits  for  housing  and 
feeding  the  men  employed  on  said  work"  for  15.25  per  week, 
"the  same  to  be  deducted  from  the  wages  of  said  employes  and 
paid  to  the  construction  company."  The  owner  was  to  furnish 
the  labor  and  material,  other  than  the  tools  and  appliances  for 
carrying  on  the  work,  and  to  bear  the  expenses  incident  to  the 
work.  Held,  That  under  such  a  contract  the  construction  com- 
pany was  constituted  an  agent  of  the  owner,  making  the  owner 
liable  for  the  premium  on  a  bond  taken  out  by  the  construction 
company. 

Same — Same — Undisclosed  Principal — Liability: 

When  an  agent  incurs  an  obligation  for  the  benefit  of  an 
undisclosed  principal,  the  creditor  upon  learning  the  fact  may 
elect  to  hold  the  principal  liable,  and  an  election  to  hold  the 
principal  liable  effects  a  discharge  of  the  agent. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  owner.] 
Pennsylvania   Casualty   Co.   v.   Washington   Portland   Ce- 
ment Cq.  (Wash.  S.  C.) : 

116  Pacific  Reporter  (July  24,  1911)  284. 

Surety  Bond — Limitation  of  Action — How  Invoked  as  Defense: 
The  bar  of  a  contract  limitation  on  the  right  to  bring  an 
action  may  be  invoked  by  demurrer. 

Same — Same — Rule  of  Construction: 

A  limitation  on  the  right  to  sue  thereon,  contained  hi  a 
surety  bond  furnished  for  compensation  and  in  form  selected 
by  the  surety,  will  be  construed  strictly  against  a  claim  which 
impairs  the  suretyship  or  indemnity. 

Same — Same — Commencement: 

Where  the  proviso  in  a  surety  bond  limits  the  right  to  bring 
suit  thereon  to  a  period  of  six  months  after  the  first  breach  of 
the  contract  secured,  the  breach  of  the  contract  referred  to  is 
a  breach  creating  liability  on  the  bond,  that  is,  the  right  of 
action  on  the  bond  did  not  arise  from  the  failure  of  the  con- 
tractor to  perform  his  contract  and  the  resulting  existence  of 
valid  liens  on  the  property  for  unpaid  material  or  labor,  but 
arose  from  payment  of  such  claims  by  the  owner. 

[Judgment  sustaining  demurrer  to  complaint  below.     Here  re- 
versed against  company.] 

Fltger  Brewing  Co.  v.  American  Bonding  Co.  of  Baltimore 
et  al.  (Minn.  S.  C.) : 

181  Northwestern  Reporter  (July  28,  1911)  1067. 

Insurance  Underwriter — Powers  of  Attorney — Joint  Powers: 

A  power  of  attorney  by  Insurance  underwriters  recited  that 
it  is  made  ''by  and  between  each  of  the  parties  of  the  first  part 
(underwriters)  and  by  and  between  each  of  the  parties  of  the 
second  part  (the  attorneys)";  throughout  the  instrument  and 
in  every  operative  part  thereof  it  appears  that  all  the  acts  are 
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to  be  done  by  the  three  attorneys  jointly,  as  well  the  issuance 
of  policies  as  the  receipt  of  premiums,  the  reporting  and  notifi- 
cation to  underwriters,  etc.  Held,  That  under  the  circumstances, 
it  appears  evident  that  the  policy  issued  by  but  two  of  the  at- 
torneys was  not  one  issued  in  compliance  with  the  power,  and 
Is  therefore  not  binding  on  the  defendant 

[Judgment  for  plaintiff  below.     Here  reversed  in  favor  of  de- 
fendant] 

Unterberg  v.  Elder  (N.  Y.  S.  C,  App.  Tr.) : 

130  New  York  Supplement  (July  31,  1911)   166. 

Income  Tax  Act — Liability  of  Company  to  Assessment  on  Interest 
Arising  Out  of  Foreign  Investntents: 
.  A  fire  and  life  insurance  company  which  carried  on  business 
both  at  home  and  abroad  was  registered  in  this  country,  and 
had  its  head  office  and  board  of  direction  here.  By  the  laws  of 
certain  of  the  foreign  countries  in  which  it  so  carried  on  busi- 
ness an  insurance  company  was  required,  as  a  condition  of  per- 
mission to  carry  on  business  there,  to  deposit  with  the  Govern- 
ments of  those  countries  certain  sums  of  money  and  to  invest 
those  sums  in  accordance  with  the  local  laws.  In  pursuance 
of  those  requirements  the  company  invested  certain  sums  in 
those  countries.  It  also  voluntarily  invested  there  certain  other 
sums  representing  accumulated  profits  of  its  business.  Both 
classes  of  investments  yielded  interest  which  was  received  by 
the  company  abroad,  but  was  not  remitted  to  the  United  King- 
dom. Held,  That  the  interest  on  both  classes  of  investments  was 
part  of  the  profits  or  gains  accruing  to  the  company  from  the 
trade  of  insurance  carried  on  by  it,  and  was  assessable  to 
Income  tax. 

[Judgment  against  companies.] 

Case  stated  by  Commissioners  of  Income  Tax: 

[1911]  2  King's  Bench  (The  Law  Reports.  August  1, 
1911)    577. 

Set-Off  and  Counter-Ciaim — Claims  between  Different  Parties — 
Renewal: 

A  verbal  agreement  of  an  insurance  agent,  having  authority 
to  renew  insurance,  to  renew  a  policy,  is  the  agreement  of  the 
insurance  company,  so  that  a  claim  for  breach  of  such  agree- 
ment cannot  be  set  off  in  an  action  by  the  agent  on  a  personal 
claim. 

[Judgrment    for   defendant   below.      Here   reversed    In   favor   of 

plaintiff.] 

Wise  v.  Ferguson  et  al.  (C.  C.  A.): 

138  Southwestern  Reporter  (August  2,  1911)    816. 

Policy — Reformation — Grounds: 

An  insurance  policy  will,  upon  a  showing  that  through  fraud 
or  mistake  it  was  not  written  as  the  parties  intended,  be  re- 
formed so  as  to  express  the  intention  of  the  parties. 

Same — Same — Evidence  Considered: 

The  policy  indemnified  one  Gaines  against  loss  by  reason 
of  liability  imposed  upon  him  for  injuries  suffered  during  the 
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continaance  of  the  policy  by  any  person  by  means  of  the  opera- 
tion of  certain  elevators.  The  location  of  the  building  was  de- 
scribed, and  it  was  stipulated,  among  other  things,  that  no  ac- 
tion shall  lie  against  the  company  to  recover  for  any  loss  under 
this  policy  unless  it  shall  be  brought  by  the  assured  himself  for 
loss  actually  sustained  and  paid  in  money  by  him  in  satisfaction 
of  a  judgment  after  trial  of  the  issue;  and  that  ''the  interest  of 
the  assured  in  the  elevators  is  that  of  the  owner."  On  October 
18,  1905,  Louisa  Reed  was  injured  by  the  negligent  operation  of 
the  elevator,  and  in  April,  1907,  recovered  judgment  against 
John  P.  Greenshields  and  F.  Everest,  who  were  in  charge  of  the 
building,  for  $5,000  damages,  which  they  subsequently  paid. 
Though  the  title  to  the  premises  was  in  Gaines,  Greenshields, 
Everest,  and  others  were  the  real  owners.  Defendant  in  issu- 
ing the  policy  was  without  knowledge  that  Gaines  did  not  own 
the  premises.  There  was  no  evidence  that  those  procuring  the 
insurance  intended  the  policy  to  be  written  differently  than  it 
was.  McAllister,  who  acted  for  Greenshields  and  Everest,  testi- 
fied that  he  requested  the  company's  agent  to  procure  the  first 
policy  in  the  name  of  Gaines,  and  that  thereafter  policies  in- 
cluding that  in  question  were  obtained  through  the  agent  without 
suggestion  of  any  change.  As  said  by  the  witness,  he  had  '*it 
made  in  the  name  of  Gaines  because  he  was  the  record  owner 
of  the  building."  Held,  That  as  the  policy  then  was  written  pre- 
cisely as  intended  by  all  the  parties  to  the  transaction,  there 
is  no  ground  for  inferring  a  mistake  or  oversight  therein.  That 
the  real  owners  might  well  have  seen  to  having  the  policy  so 
written  as  to  protect  all  concerned  in  the  property  will  not 
justify  the  court  in  rewriting  it.  In  the  absence  of  proof  of 
fraud  or  mistake,  it  seems  unnecessary  to  say  that  equity  will 
afford  no  relief  in  the  way  of  reforming  the  contract. 

Same — Agreement  to   Indemnify  Legai  Owner— Rights  of  Bene- 
ficial Owners: 

An  insurance  policy  was  issued  to  indemnify  one  Tiaving 
the  legal  title  to  a  building  from  liability  incurred  for  damages 
for  injuries  received  in  an  accident  in  an  elevator.  Insured, 
while  the  record  owner,  did  not  have  the  beneficial  interest. 
Held,  That,  as  he  was  the  only  person  named  in  the  policy,  he 
alone  could  claim  benefits  under  it,  and  that  the  beneficial 
owners  were  not  entitled  to  protection. 

[Judgrment  dismissing  complaint  below.     Here  affirmed  in  favor 
of  company.] 

McCarl  v.  Travelers  Ins.  Co.  (Iowa  S.  C): 

132  Northwestern  Reporter   (August   4,   1911)    12. 


Action  on  Premium  Note — Evidence: 

On  the  trial  of  an  action  brought  on  a  promissory  note  given 
for  the  premium  on  an  insurance  policy,  parol  evidence  was  ad- 
missible in  support  of  a  plea  that  the  defendant  was  induced  to 
sign  the  notes  by  certain  alleged  fraud  practiced  upon  him  by 
the  plainUff. 
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Same — Same — Fraud : 

The  execution  of  the  application  for  the  policy  not  being 

proved,  the  court  properly  refused  to  admit  it  in  evidence. 

[Judgment    for    defendant    below.      Here    affirmed    against    de- 
fendant] 

Brown  V.  Rape  (Ga.  S.  C): 

71  Southeastern  Reporter  (August  5,  1911)  802. 

Offences  by  Officers — Statute — Construction: 

Sec.  36,  N.  Y.  Ins.  Laws  (Consol.  Laws  1909,  c.  28)  provides 
that  no  director  or  officer  of  an  insurance  corporation  doing  busi- 
ness in  this  State  shall  receive  any  money  or  valuable  thing  for 
negotiating,  procuring,  recommending  or  aidiiig  in  any  loan,  and 
makes  a  violation  of  such  provision  a  misdemeanor.  Held,  That 
Sec.  36  is  independent  of  Sec.  297  of  the  penal  laws,  providing 
for  the  punishment  of  directors  of  money  corporations  who, 
in  case  of  insolvency  of  the  corporation,  commit  fraud,  and  is  not 
subject  to  a  strict  construction  as  is  provided  by  Sec.  21  of  the 
penal  laws. 

Same — Same — "Loan": 

Deposits  made  by  officers  of  an  insurance  company  in  banks, 
payable  to  the  insurance  company  immediately  upon  demand,  is 
not  a  "loan"  within  the  meaning  of  Sec.  36  of  the  N.  Y.  Ins. 
Laws,  making  it  a  misdemeanor  for  officers  to  make  loans  of 
the  company's  moneys  with  profit  to  themselves.  The  fact  that 
the  officers  made  a  verbal  agreement  that  the  deposit  should 
remain  in  the  bank  until  certain  personal  obligations  had  been 
liquidated  did  not  make  the  transaction  a  loan. 
[Motion  to  dismiss  indictment  grranted.] 
People  V.  Thomas  et  al.  (N.  Y.  S.  C,  Cr.  Tr.): 

130  New  York  Supplement  (August  7,  1911)  246. 

Unautliorized  Foreign  Company — License  Fees: 

Tfie  license  fees  imposed  by  statute  on  insurance  companies 
cannot  be  collected  from  a  company  during  the  time  it  carried 
on  business  in  the  State  without  authority. 

[Judgment  for  company  below.     Here  affirmed  In  favor  of  com- 
pany.] 

Adams,  State  Revenue  Agent,  v.  Lumberman's  Indemnity 
Exch.  et  al.  (Miss.  S.  C.) : 

55  Southern  Reporter   (August  12,  1911)   882. 

Corporations — Stock     Subscriptions — Ultra  ^  Vires    Agreement — 

Torts: 

Where  the  company  induced  plaintiff  to  part  with  his  money 
in  the  purchase  of  stock,  knowing  that  it  could  not  perform  its 
part  of  the  agreement  such  acts  constituted  a  tort  for  which 
the  company  was  liable. 

Same — Same— Same — Tender: 

A  corporation  cannot  plead  that  a  contract  upon  which  it 
is  sued  is  ultra  vires  without  first  tendering  back  the  amount 
received  by  it  on  such  contract. 
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Same — Action  to  Rescind  Steele  Subscriptien^-Sufficiency  of  Ceni- 
plaint: 

The  complaint  alleged  that  plaintiff  innocently  contracted 
with  an  agent  of  the  defendant  corporation  to  buy  stock  in  the 
corporation  under  an  ultra  vires  agreement  that  certain  notes 
taken  in  part  payment  for  the  stock  should  be  satisfied  by  cred- 
iting future  dividends  on  the  stock;  that  plaintiff  performed  his 
part  of  the  contract  but  that  the  corporation  refused  to  perform 
its  part  The  relief  prayed  for  was  that  the  payments  be  re- 
turned and  that  the  notes  executed  by  plaintiff  be  canceled. 
Heldt  That  the  complaint  stated  a  good  cause  of  action. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  company.] 
Lancaster  v.  Southern  Life  Ins.  Co.  (S.  C.  S.  C.) : 

71  Southeastern  Reporter  (August  12.  1911)  864. 

Employers'  Liability  insurance — Policy — Measure  of  Recovery — 

Interest: 

The  policy  indemnified  an  employer  against  loss  not  ex- 
ceeding $5,000.  Held,  That  the  indemnity  company  was  not  lia- 
ble for  interest  on  a  judgment  in  favor  of  the  employer  pending 
an  appeal  taken  by  the  indemnitor,  who  assumed  the  defense  of 
the  action  against  the  employer. 

Same — Same — Same — Costs  of  Court: 

The  policy  forbade  the  assured  to  settle,  and  provided  that 
in  case  suit  is  brought  every  summons  and  other  paper,  as  soon 
as  served  shall  be  forwarded  to  the  surety  company,  "and  the 
company  "will,  at  its  own  cost,  defend  such  suit  in  the  name  and 
on  behalf  of  the  assured,  unless  the  company  shall  elect  to  set- 
tle the  same  or  to  pay  the  assured  the  indemnity  provided  for 
in  condition  A  hereof."  The  policy  gave  the  company  the  abso- 
lute right  to  appeal  and  manage  the  case.  Held,  That  the  words 
''at  its  own  cost"  contemplated  that  the  company  should  pay 
the  taxable  costs  in  the  suit  and  of  the  unsuccessful  appeal 
which  such  company  defended.  Such  costs  were  not  damages 
on  account  of  the  accident,  and  were  not  within  the  policy  pro- 
vision limiting  the  liability  of  the  company  to  $5,000  for  damages 
for  any  accident 

[Judgment   for  company   below.     Here   reversed   against   com- 
pany.] 

Brewster  et  al.  v.  Empire  State  Surety  Co.  (N.  Y.  S.  C, 
App.  Div.) : 

130  New  York  Supplement  (August  14,  1911)  439. 

Principal  and  Surety — ^Action  on  Bond — Parties — Waiver: 

In  an  action  on  the  bond  given  by  an  officer  of  a  state  in- 
stitution the  Treasurer  of  State,  the  legal  custodian  of  the  funds 
alleged  to  have  been  embezzled  by  such  officer,  was  the  proper 
party  plaintiff  in  an  action  against  the  surety,  and  not  the  suc- 
cessor of  such  officer,  notwithstanding  the  officer  of  the  institu- 
tion was  authorized  by  statute  to  sue  for  and  collect  all  debts 
and  demands  due  the  institution;  the  failure  of  the  defendant 
to  demur  to  the  complaint  was,  however,  a  waiver  of  any  objec- 
tion as  to  the  party-plaintiff. 
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Same — Same — Negligence  of  Officers — Discharge  of  Surety: 

A  surety  on  the  bond  of  an  officer  of  a  state  institution  is 
not  discharged  by  reason  of  the  fact  that  other  state  officers, 
charged  with  the  duty  of  examining  and  certifying  the  accounts 
of  such  officer,  had  through  fraud  or  laches  approved  the  ac- 
counts, a  reasonably  careful  examination  of  which  would  have 
shown  such  officer  to  have  been  a  defaulter,  notwithstanding 
the  surety  had  relied  upon  such  certificates  of  approval. 

Same — Same — Sufficiency  of  Complaint: 

In  an  action  on  a  surety  bond  a  complaint,  alleging  that  the 
principal  had  defaulted  in  a  certain  sum,  was  sufficient  without 
itemizing  the  amounts  embezzled. 

Same-— Same — Pleading  and  Proof: 

As  regards  the  liability  of  a  surety  on  the  bond  of  an  offi- 
cer of  a  state  institution,  it  was  immaterial  whether  such  offi- 
cer paid  warrants  with  the  money  sent  him  by  the  State  Treas- 
urer, and  appropriated  what  he  had  collected,  or  whether  he 
used  the  collections  to  pay  such  warrants  and  appropriated  the 
money  sent  him  by  the  treasurer. 

[Judgment  for  plaintiff  below.     Here   affirmed  against  surety.] 
State  ex  rel.  Bell  v.  United  States  Fidelity  &  Guaranty 
'Co.  (Mo.  S.  C): 

139  Southwestern  Reporter   (August  16,   1911)    163. 


Action   for  Wrongful    Death — Life    Expectancy— Evidence — Mor- 
tality Tables: 
In   an   action   for   damages   for  wrongful   death,   mortality 

tables  are  not  conclusive  on  the  issue  of  life  expectancy. 

[Judgment    for    plaintiff    below.      Here    affirmed    in    favor    of 
plaintiff.] 

Louisville  &  N.  R.  v.  Holland  (Ala.  S.  C.) : 

55  Southern  Reporter  (August  19,  1911)   1001. 

Annotation — Injuries  Covered  by  Employers'  Indemnity  Policy: 
Under  the  above  heading  appears  an  annotation  to  the  case 
of  H.  P.  Hood  &  Sons  v.  Maryland  Casualty  Company,  hereto- 
fore reported  in  23  Insurance  Digest  44. 

30  Lawyers'  Reports  Annotated  (N.  S.)   1192. 

Annotation — Liability    Under   Policy    Indemnifying   against    Lia- 
bility for  Injuries  to  Compensate  Insured  for  Expenses  In- 
curred in  Successful  Defense  or  Compromise  of  Action: 
Under  the  above  heading  appears  an  annotation  to  the  case 
of  Henderson  Lighting  &  Power  Company  v.  Maryland  Casualty 
Company,  heretofore  reported  in  24  Insurance  Digest  10. 
30  Lawyers'  Reports  Annotated  (N.  S.)    1105. 

Action  for  Damages — Liability  of  Charterer — Evidence: 

In    a    personal    injury    action,    where    the    question    raised 
was  whether  the  owner  or  charterer  of  the  vessel  was  liable, 
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evidence  as  to  Insurable  interest  of  the  charterer  is  clearly  in- 
competent   Legal  liability  may  afford  a  basis  for  an  insurable 
interest;  but  the  recognition  or  non-reoognition  of  an  insurable 
interest  cannot  create  or  annul  legal  liabilities. 
[Defendant's  motion  for  new  trial  denied.] 
Callahan  v.  Munson  S.  S.  Co.  (N.  Y.  S.  C,  Tr.  Term) : 

180  New  York  Supplement  (September  11.  1911)  869. 

Vendor  and  Vendee — Escrow  Deed — Destruction  of  Property 
Pending  Option — Distribution  of  insurance  Proceeds: 
Plaintiff  and  the  owner  of  certain  property  entered  into  an 
agreement  whereby  plaintiff  was  given  an  option  to  purchase 
the  property.  A  deed  was  executed  by  the  owner  and  placed  in 
escrow,  which  deed  was  to  be  delivered  to  plaintiff,  if  the  option 
was  execrised,  upon  the  payment  of  certain  notes  to  become  dua 
under  a  trust  deed  to  the  said  property.  Pending  the  option, 
the  property  was  destroyed  by  fire;  and  the*  Insurance  was  col- 
lected by  the  vendee  under  the  deed  of  trust,  and  applied  to  the 
debt.  The  owner  claims  that  the  proceeds  of  the  insurance 
inure  to  his  benefit.  Held,  That,  by  the  agreement  6f  sale^  plain- 
tiff acquired  an  equitable  title  to  the  property;  and,  with  such 
title,  she  necessarily  acquired  an  equitable  interest  in  the  in- 
surance policy — that  is  to  say,  the  policy  having  been  made  pay- 
able to  the  trustee  as  security  for  the  obligation  which  she  had 
agreed  to  assume  and  extinguish,  she,  upon  purchasing  the 
property,  thus  acquired  the  right  to  have  the  money  derived 
from  said  policy,  in  case  of  the  destruction  by  fire  of  the  build- 
ing upon  which  it  was  underwritten,  applied,  for  her  benefit, 
upon  the  obligation  so  assumed. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  owner.] 
Kauffman  v.  All  Persons,  Etc.  (Cal.  D.  C.  A.) ; 
Appeal  of  Young  et  ux.: 

117  Pacific  Reporter  (September  25,  1911)  586. 

Empioyers'   Liability    Insurance — Judgment  against   Employer— 

Conclusiveness: 

A  judgment  against  an  employer,  in  a  personal  injury  action, 
on  the  ground  that  the  employe  was  hired  in  violation  of  the 
child  labor  law,  is  conclusive  between  the  employer  and  a  lia- 
bility company  insuring  against  loss  from  liability  to  employes, 
not  hired  in  violation  of  law.  The  amount  of  loss  to  the  em- 
ployer is  also  conclusively  fixed  by  the  judgment  in  favor  of  the 
employe. 

Sa  me — Po  I  Icy — Exceptions — Waiver: 

The  policy  stipulated  that  it  did  not  cover  loss  or  expense 
arising  out  of  injuries  to  an  employe,  hired  in  violation  of  law. 
The  policy  made  it  the  duty  of  the  insurer  to  defend  all  actions 
against  the  employer  for  accidents  covered  by  the  policy.  In 
an  action  by  an  employe,  hired  in  violation  of  law,  the  insurer 
assumed  the  defense,  notifying  the  employer  that  it  was  not 
liable  if  the  employe  was  hired  in  violation  of  law,  as  the  com- 
plaint alleged.  The  employer  was  invited  to  participate  in  the 
defense,  and  was  represented  by  counsel.    Heldj  That  in  defend- 
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Ing  the  suit  against  the  employer,  the  insurer  did  not  walre  its 
right  to  insist  that  it  was  not  liable  under  the  exception  that 
no  liability  attached  where  the  injured  employe  was  engaged 
in  violation  of  law,  since  "waiver"  is  the  intentional  relinquish- 
ment of  existing  rights. 

[Judgment  for  employer  below.     Here  reversed  in  favor  of 
company.] 

Mason-Henry  Press  v.  Eetna  Life  Ins.  Co.   (N.  Y.  S.  C, 
App.  Div.): 

130  New  York  Supplement  (September  26, 1911)  961. 

Building  Contract — Construction — Insurance: 

A  clause  of  a  building  contract  stipulated:  "In  case  said 
work  herein  provided  for  shall,  before  completion,  be  wholly 
or  partially  destroyed  by  Are,  *  ♦  ♦  then  the  loss  occasioned 
thereby  shall  be  sustained  by  the  owners,  and  the  owners  agree 
to  carry  an  insurance  for  the  full  amount  of  labor  and  material 
as  the  work  progresses."  Held,  That  this  clause  does  away 
with  the  rule  in  ordinary  cases;  that  the  risk  of  fire  is  upon 
the  contractor,  and  that  he  must  rebuild  if,  before  completion, 
the  building  is  burned.  It  puts  such  loss  upon  the  owner;  and, 
in  effect,  requires  him  to  insure  for  the  mutual  benefit  of  him- 
self and  the  contractor  to  the  full  value  of  the  labor  and  mate- 
rial that  may  be  subject  to  destruction  by  fire  during  the  prog- 
ress of  the  work. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  owner.] 

Butler  V.  Ng  Chung  et  al.  (Cal.  S.  C.) : 

117  Pacific  Reporter  (September  25,  1911)  512. 

Bankruptcy — ^Assets — Proceeds  of  Life  Policy: 

After  the  institution  of  bankruptcy  proceedings  against  a 
firm  composed  of  father  and  son,  the  father  committed  suicide, 
leaving  policies  of  insurance  amounting  to  $15,000  payable  abso- 
lutely to  his  wife  and  children.  The  trustee  in  bankruptcy 
claimed  the  interest  of  the  bankrupt  son  in  these  policies, 
which  amounted  to  $3,766.  The  son  insists  that  the  $3,766  was 
acquired  by  him  after  the  filing  of  the  petition  in  bankruptcy, 
and  was  therefore  exempt  Held,  That  the  son  had  an  interest 
in  such  policies  prior  to  his  father's  death,  which  constituted 
property  he  was  boimd  to  schedule;  and,  being  transferable 
by  the  son  as  a  chose  in  action,  such  interest  passed  to  the  trus- 
tee in  bankruptcy  under  Bankruptcy  Act  July  1,  1908,  c.  541, 
sec.  70a,  subd.  5,  30  Stat.  565  (U.  S.  Comp.  St.  1901,  p.  3451), 
vesting  a  trustee  with  the  bankrupt's  title  to  all  property  which, 
prior  to  the  filing  of  the  petition,  he  could  by  any  means  have 
transferred;  the  policies  not  being  within  the  proviso  of  such 
section  relating  to  insurance  policies  having  a  cash  surrender 
value  payable  to  the  bankrupt,  his  estate  or  personal  repre- 
sentatives. 

Same — Same — Same — Distribution : 

Where  a  bankrupt,  prior  to  his  death  and  to  the  time  of 
filing  the  petition  in  bankruptcy,  had  borrowed  the  full  sur- 
render value  of  policies  on  his  life,  and  there  remained  no  in- 


Digitized  by  VjOOQIC 


1911.3  MISCELLANEOUS.  447 

terest  In  him  at  that  time,  his  executors,  and  not  his  trustee  in 
bankruptcy,  were  entitled  to  the  proceeds. 

Same-— Suicide  of  Bankrupt — Return  Premium  on  Life  Policy: 

Where,  on  a  bankrupt's  suicide,  certain  policies  of  insur- 
ance, on  his  life  became  void,  and  the  insurance  companies  there- 
upon returned  premiums  paid  thereon,  such  money  was  a  re- 
fund of  the  bankrupt's  own  funds,  and  belonged  to  his  trustee. 
[Judgment  in  accordance  with  opinion.] 
In  re  Judson  et  al.  (U.  S.  D.  C,  S.  D.) : 

188  Federal  Reporter  (September  28,  1911)  702. 

Foreign  Company — Service  of  Process — Statutes  Construed: 

Under  section  155  of  the  S.  C.  Code  of  Procedure  of  1902, 
service  on  any  agent  of  a  defendant  corporation  is  sufficient. 
Section  17,  of  the  act  of  1910  (26  Stat.  755),  requires  foreign 
insurance  companies  to  appoint  as  agent  the  state  insurance 
commissioner  to  accept  service  on  their  behalf.  Heldt  That  the 
act  of  1902  was  not  repealed  by  the  subsequent  act. 

Same-— Same — Action  against  Surety — Parties: 

In  an  action  on  a  bond  given,  as  required  by  S.  C.  Acts 
March  1,  1909  (26  St.  at  Large,  p.  11),  sec.  13,  by  an  insurance 
company  licensed  to  do  business  in  the  State,  and  conditioned 
on  the  payment  of  any  judgment  entered  against  it  in  a  court 
of  competent  Jurisdiction  in  the  State,  the  plaintiff  need  not 
prove  the  sufficiency  of  the  service  in  which  the  judgment  was 
rendered  against  the  insurer;  the  judgment  being  regular  on 
its  face  is  presumed  to  be  valid.  The  action  on  such  bond  does 
not  have  to  be  brought  by  the  commissioner,  but  may  be  main- 
tained by  any  one  who  has  recovered  judgment  against  the 
principal  in  the  bond. 

[Judgment     for     plaintiff      below.      Here     affirmed     against 
surety.] 

Montgomery  v.   United    States   Fidelity   &   Guaranty   Co. 
(S.  C.  S.  C): 

71  Southeastern  Reporter  (September  30,  1911)  1084. 

Vendor  and  Vendee — insurance  Proceeds — Distribution: 

The  proceeds  of  the  Insurance  policy  on  the  destroyed  prop- 
erty was  claimed  by  both  S  and  a  packing  company.  The  prop- 
erty had  originally  been  in  the  name  of  a  land  company  which 
contracted  to  sell  it  to  S  and  D,  who  were,  upon  the  payment  of 
all  installments  of  the  purchase  price,  to  receive  the  deed 
thereto  as  co-tenants.  Time  was  expressly  made  the  essence  of 
the  contract,  and  failure  to  pay  any  installment  was  a  forfeiture 
of  all  payments  and  rights  under  the  contract.  Before  all  pay- 
ments were  made,  D  absconded;  after  the  departure  of  D,  S  and 
the  agent  of  the  land  company  talked  the  matter  over,  and  the 
advisability  of  letting  the  contract  lapse,  and  then  S  pajrlng  the 
installments  individually  was  considered,  but  no  agreement  was 
made.  However,  S  did  not  make  payment  within  the  required 
time,  but  later  made  payment  of  the  lapsed  installment  and 
subsequently  paid  all  installments  as  they  became  due.     Dur- 
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Ing  the  payments,  S  took  out  a  policy  in  the  plaintiff  insurance 
company,  payable  -to  herself.  The  property  was  subsequently 
destroyed.  The  plaintiff  then  filed  a  bill  of  interpleader  to  de- 
termine whether  the  proceeds  should  be  paid  to  S  individually, 
or  whether  the  creditors  of  D  had  any  interest  in  the  fund.  Held, 
That  time  being  of  the  essence  of  the  contract  of  sale,  D,  upon 
failure  to  meet  the  installment  payment,  heretofore  recited, 
forfeited  his  interests  in  the  property,  and  that  S,  individually, 
was  entitled  to  the  insurance. 

[Judgment  for  defendant  below.     Here  affirmed.] 
Northern  Assurance  Co.  of  London  v.  Stout  et  al.   (Cal. 
D.  C.  A.) : 

117  Pacific  Reporter  (October  2,  1911)   617. 

Employers'  Liability  Insurance — Insurance  against  Acts  In  Vio- 
lation of  Law— Validity  of  Policy: 

Where  the  purpose  of  the  policy  was  to  indemnify  an  em- 
ployer against  loss  from  liability  imposed  by  law  for  damages 
on  account  of  bodily  injuries  suffered  by  employes  of  insured, 
and  did  not  purport  to  insure  against  acts  in  violation  of  law, 
construing  such  policy  to  cover  a  liability  against  the  employer 
arising  out  of  an  injury  suffered  by  a  child  employed  in  viola- 
tion of  law,  does  not  render  the  policy  void. 

Policy — Ambiguity — Rule  of  Construction: 

The  language  of  a  policy,  being  that  of  the  company.  Is  to 
be  construed  most  strongly  against  it;  and,  if  a  word  employed 
is  susceptible  of  two  meanings,  that  meaning  should  be  given 
which  enlarges  rather  than  restricts  the  liability. 

Same— "Child"— Definition: 

The  word  "child,"  as  used  in  a  casualty  policy,  excepting 
from  the  operation  of  the  policy  injuries  to  any  child  employed 
by  assured  contrary  to  law,  means  one  under  the  age  of  puberty ; 
and  a  boy  between  15  and  16  years  of  age  is  not  within  the  ex- 
ception. 

[Judgment  for  plaintiff.] 

London  Guarantee  &  Accident  Ins.  Co.  v.  Morris  (111.  App.) : 
156  III.  App.  633. 

Action  on  Premium  Note^ — ^Authority  of  Insurer  to  Do  Butlnets^ — 

Burden  of  Proof: 

In  an  action  on  a  note  given  as  premium  on  a  policy  issued 
by  an  unlicensed  foreign  life  insurance  company,  the  plaintiff 
was  not  required,  as  a  part  of  its  case,  to  show  authority  of 
such  company  to  do  business  in  the  State.  This  was  new  mat- 
ter pleaded  by  the  defendant  as  a  special  defense  to  the  action, 
and,  assuming  it  to  be  a  valid  defense,  the  burden  of  proof  in 
that  behalf  was  upon  the  defendant. 

Same — Evidence — Opinion  of  Agent: 

In  an  action  on  a  note  given  as  premium  on  a  policy  issued 
by  an  unlicensed  foreign  life  insurance  company,  it  was  not 
error  to  sustain  an  objection  to  a  question  put  to  the  insurer's 
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agent,  in  which  question  he  was  asked  whether  or  not  the  in- 
surer, under  the  circumstances,  would  have  paid  the  policy  had 
the  insured  died. 

Same — Same^ — Varying  Written  Instruments: 

Where,  in  an  action  on  a  note  given  for  the  first  premium 
on  an  insurance  policy,  there  was  evidence  supporting  plain- 
tiff's theory  that  the  negotiations  for  the  insurance  were  merged 
into  a  completed  and  executed  written  contract  of  insurance, 
enforceable  against  the  company,  a  requested  instruction  by  de- 
fendant requiring  a  verdict  for  defendant,  if  there  was  at  the 
beginning  of  the  negotiations  an  oral  agreement  by  the  insur- 
ance company's  agent  that  the  note  sued  on  need  not  be  paid 
unless  defendant  finally  concluded  to  accept  the  policy,  was 
properly  refused. 

Same— Alteration  of  Application — Liability  of  Maker: 

That  insured's  original  application  for  a  life  policy  stated 
that  he  had  not  paid  the  soliciting  agent  the  first  year's  pre- 
mium and  the  application  was  subsequently  altered,  without 
insured's  knowledge,  so  as  to  state  that  the  premium  was  paid, 
would  not  of  itself  authorize  a  verdict  for  insured  in  an  action 
on  a  first-premium  note  given  by  him  on  the  ground  that  no 
binding  agreement  had  been  executed. 

[Judgment  for  plaintiff  below.     Here  affirmed  against  maker.] 
Creditor's  Union  v.  Lundy  (Cal.  D.  C.  A.) : 

117  Pacific  Reporter  (October  2,  1911)   624. 

Common  Carrier— Liability  at  Insurer: 

A  common  carrier,  receiving  goods  for  transportation,  is  an 
insurer  of  the  goods.  This  liability  continues  until  proper  d'e- 
livery  of  the  goods  is  made  at  the  point  of  destination.  A  trans- 
fer company,  which  is  a  common  carrier  and  to  which  goods 
have  been  delivered  by  a  railroad  company,  becomes  liable  as 
an  insurer  for  goods  destroyed  by  fire  while  in  its  possession. 

[Judgment  for  plaintiff  and  against  transfer  company  below. 
Here  affirmed  against   transfer  company.] 

Arkadelphia  Milling  Co.  et  al.  v.  Smoker  Merchandise  Co. 
et  al.  (Ark.  S.  C); 

189  Southwestern  Reporter  (September  6,  1911)  680. 

Phytlclan't    Defense    Company — Nature    of    Corporation — Com- 
pliance with  insurance  Laws: 

The  plan  and  purpose  of  business,  as  stated  in  plaintiff's 
Articles  of  Incorporation,  were  as  follows:  "The  association 
will  issue  to  physicians  and  surgeons,  upon  stated  and  agreed 
compensation,  contracts  by  which  it  will  undertake  and  agree 
to  defend  the  holder  of  the  contract,  at  its  own  expense,  against 
any  action  brought  against  him  for  damages  for  alleged  mal- 
practice in  relation  to  or  in  connection  with  services  performed, 
or  which  should  have  been  performed,  within  the  time  covered 
by  the  contract;  but  the  association  shall  not,  in  any  defense 
contract  issued  by  it,  assume  or  pay  any  Judgment  for  damages 
for  malpractice  rendered  against  the  holder  of  such  contract" 

1911-29 
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Held,  That  it  was  engaged  in  the  insurance  business  within  the 
meaning  of  sec.  2527,  CaL  Civ.  Code,  defining  "insurance"  as 
"a  contract  whereby  one  undertakes  to  indemnify  another 
against  loss,  damage  or  liability  arising  from  an  unknown  or 
contingent  event;"  and  sec.  2431  providing  that  "Any  con- 
tingent or  unknown  event,  whether  past  or  future,  which  may 
damnify  a  person  having  an  insurable  interest,  or  create  a  lia- 
bility against  him,  may  be  insured  against,  subject  to  the  pro- 
visions of  this  charter;"  and  was  subject  to  the  laws  regidating 
the  insurance  business  within  the  State. 

[Injunction  denied.] 

Physicians'  Defense  Co.  v.  Cooper  Ins.  Commr.  (XT.  S. 
C.  C,  CaL): 

188  Federal  Reporter  (October  S,  1911)  SSt. 

Bankruptcy — Collection  of  Insurance  Proceeds— Attorne/t  Fees: 
Certain  policies  on  the  bankrupt's  property  were  payable 
partly  to  his  trustee  and  partly  to  lienholders.  With  the  consent 
of  the  latter  the  trustee  collected  the  insurance.  Held,  That  the 
trustee  was  entitled  to  attorney's  fees,  a  pro  rata  of  which 
was  chargeable  against  the  lienholders. 

Same — Same — Distribution — Rights  of  Mortgagee: 

A  mortgagor  executed  a  mortgage  to  procure  money  to 
enable  it  to  continue  the  business  and  the  mortgagee  knew  it. 
The  mortgagor  was  required  to  insure  the  mortgaged  property. 
The  mortgagor  obtained  policies  covering  the  mortgaged  prop- 
erty and  other  property.  Held,  That  the  mortgagee  was  not  en- 
titled to  insurance  on  property  on  which  he  had  no  lien  as 
against  the  trustee  in  bankruptcy  of  the  mortgagor. 
[Order  of  referee  modified  and  affirmed.] 
In  re  Holmes  Lumber  Co.  (U.  S.  D.  C,  Ala.) : 

189  Federal  Reporter  (October  19.  1911)  178. 

Employers'  Liability  Company — ^Action  by  Employe — Privity  of 

Contract: 

An  employe  has  no  right  of  action  against  an  employers' 
liability  company  insuring  his  employer  against  loss  on  account 
of  injuries  to  employes,  since  there  Is  no  contractual  relation 
between  the  employe  and  the  insurer. 

Same — Fraudulent  Judgment — Collateral  Attack: 

An  employe  entered  suit  against  his  employer  and  a  liability 
company  insuring  the  employer  against  loss  on  account  of  in- 
juries to  employes,  alleging  that  the  two  had  fraudulently  pro- 
cured an  entry  of  judgment  to  be  made  in  a  court  of  competent 
jurisdiction,  whereby  the  plaintiff  employe  was  given  a  nominal 
judgment,  of  which  suit  and  judgment  plaintiff  had  no  knowledge. 
Held,  That  the  judgment  alleged  to  have  been  fraudulently  pro- 
cured could  not  be  collaterally  attacked. 

Same — Action  by  Employe — SufRciency  of  Complaint: 

A  complaint  in  an  action  by  an  employe  against  the  em- 
ployer and  a  liability  company  insuring  the  employer  against 
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liability  for  inJurleB  to  employes*  which  alleges  that  the  em- 
ployer and  insurer  fraudulently  procured  the  entry  of  a  judg- 
ment in  favor  of  thei  employe,  pursuant  to  a  stipulation  signed 
by  him  in  consequence  of  fraudulent  representations,  but  which 
does  not  set  forth  any  particular  act  as  having  been  performed 
by  any  particular  person  acting  for  the  employer  or  insurer,  is 
subject  to  a  demurrer  interposed  by  insurer  because  the  allega- 
tions are  too  indefinite. 

[Demurrer  to  complaint  sustained.] 

Morris  v.  Travelers*  Ins.  Co.  et  aL  (U.  S.  C.  C,  Vt) : 
189  Federal  Reporter  (October  19,  1911)  211. 

Policy— Conttructlon — ^Termt  of  Risk: 

The  policy  contained  the  following  recital:  "And  likewise 
promises  to  pay  unto  his  wife  *  *  *  one  thousand  dollars 
upon  acceptance  of  satisfactory  proofs  at  its  home  office  of  the 
death  of  the  said  Joseph  N.  Schaefer  during  the  continuance  of 
this  policy."  Held,  That  the  word  "policy"  had  reference  to  the 
insurance  contract 

Bankruptcy — ^Atteti — Pald-Up  Annuity: 

By  the  terms  of  a  paid-up  annuity  policy  the  company  con- 
tracted to  pay  to  insured  an  annuity  for  life,  after  the  expiration 
of  twenty  years  from  its  date,  and  to  pay  his  widow  a  fixed  sum 
upon  his  death.  Before  the  expiration  of  the  twenty  years  in- 
sured became  bankrupt  Held,  That  since  the  bankrupt's  an- 
nuity is  paid  for  and  has  a  present  assignable  value  it  passes  to 
his  trustee  for  the  benefit  of  creditors,  but  not  the  entire  present 
value  of  the  policy,  as  the  right  of  the  wife  to  receive  the  pro- 
ceeds in  the  event  of  insured's  death  continues  during  the  life- 
time of  the  policy,  and  this,  notwithstanding  insured's  right  to 
surrender  it  at  the  end  of  the  twenty-year  term. 

[Finding  of  referee  is  affirmed.] 

In  re  Schaefer  (U.  S.  D.  C,  Ohio) : 

189  Federal  Reporter  (October  19,  1911)  187. 

Principal  and  Surety — Official  Bond — Measure  of  Recovery: 

Under  a  statute  requiring  a  public  officer  to  give  bond  for 
the  faithful  performance  of  the  duties  of  his  office,  the  surety 
on  his  bond  is  liable  for  any  sum  which  he  may  receive  by  vir^ 
tue  of  his  office  and  fail  to  turn  over  to  the  proper  authority, 
with  interest  and  costs,  but  not  for  costs  in  an  independent 
action,  by  one  claiming  to  have  been  aggrieved  by  a  defalcation 
of  such  officer. 

Same — Same — Term : 

The  sureties  in  an  official  bond  are  held  for  the  term  only 
for  which  their  bond  was  given,  and  it  is  not  material  that  the 
bond  does  not  express  the  obligation,  as  the  law  determines  it 

[Judgment  against  company  below.    Here  reversed  in  favor  of 
company.] 

United  States  Mdelity  &  Guaranty  Co.  v.  Faulkner  et  al. 
(Ky.  C.  A.) : 

139  Southwestern  Reporter  (October  26,  1911)  853. 
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Application — Representations — Forfeiture: 

A  representation,  as  distinguished  from  a  warranty,  is  a 
statement  made  by  tlie  assured  to  the  underwriter  before  the 
subscription  of  the  policy,  as  to  the  existence  of  some  fact  or 
state  of  facts  tending  to  induce  the  underwriter  more  readily  to 
assume  the  risk,  by  diminishing  the  estimate  he  would  other- 
wise form  of  it  A  want  of  truth  in  the  representation  is  fatal 
or  not  to  the  Insured,  as  it  happens  to  be  material  or  imma- 
terial to  the  risk  undertaken..  Representations  by  an  applicant 
for  life  insurance  that  he  had  never  had  an  open  sore  or  a 
severe  illness  or  undergone  a  surgical  operation,  are  material, 
and,  if  false,  avoid  the  policy. 

[Judgment  for  plaintiff  below.    Here  reversed   In  favor  of  so- 
ciety.] 

Davis  V.  Catholic  Order  of  Foresters  (111.  App.): 

43  National  Corporation  Reporter  (October  26,  1911) 
861. 

Principal  and  Surety — Bond — Risk — Prosecution  of  the  Work: 
A  bond  given  to  the  United  States  by  a  contractor  condi- 
tioned on  the  payment  by  such  contractor  of  persons  "supplying 
him  with  labor  or  materials  in  the  prosecution  of  the  work,"  as 
is  required  by  act  of  August  13,  1894,  c.  280;  28  Stat  278  (U.  S. 
Comp.  St  1901,  p.  2523),  covers  claims  of  laborers  employed  by 
such  contractor  in  quarrying  stone  used  and  in  transporting  It, 
regardless  of  whether  the  labor  was  done  near  the  place  where 
the  breakwater  was  being  constructed. 

[Judgment  for  plaintiff  below.     Here  affii-med  asralnst  surety.] 
United  States  Fidelity  &  Guaranty  Co.  v.  United  States 
ex  rel.  Barrett  (U.  S.  C.  C.  A.,  2nd  Cir.) : 

189  Federal  Reporter  (October  26.  1911)   339. 

Accord  and  Satisfaction — Acceptance  of  Check: 

The  company  claimed  the  loss  was  adjusted  at  $400,  and  the 
assured  claimed  that  it  was  adjusted  at  $925.  Under  such  cir- 
cumstances the  company  wrote  the  policyholder  and  inclosed  a 
check,  which,  with  a  balance  due  the  company  for  premium, 
amounted  to  $400.  The  check  recited  on  its  face:  "This  check 
accepted  as  payment  in  full  for  all  claims  to  date."  The  policy-, 
holder  cashed  this  check  at  his  local  bank,  and  in  doing  so  he 
indorsed  same:  "Accepted  in  part  payment  of  loss  by  payee. 
Chris  Bauer."  Held,  That  the  acceptance  of  the  check  did  not 
amount  to  an  accord  and  satisfaction,  as  there  was  no  consid- 
eration therefor. 

Hall  insurance — Loss — Adjustment: 

Two  separate  adjustment  papers  were  made  out;  one, 
signed  by  the  adjuster  and  left  with  assured,  adjusted  the  loss 
to  the  several  fields  of  grain  at  a  per  cent,  of  total  loss  on  each 
field;  the  other,  signed  by  assured  and  adjuster  (assured  claim- 
ing his  signature  to  have  been  obtained  by  fraud),  adjusted  the 
total  loss  in  a  lump  sum.  Held,  That  the  two  papers,  executed 
as  they  were  at  the  same  time,  should  have  been  construed  to- 
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gether»  and  when  so  construed  it  was  very  apparent  that  the 
naming  of  the  lump  sum  in  the  one  paper  was,  at  best,  a  mis- 
take, and  the  amount  of  loss  as  itemized,  field  by  field,  in  the 
other  paper  should  control. 

[Judgment  for  plaintiff  below.    Here  affirmed  against  company.] 
Siegele  v.  Des  Moines  Mut  Hall  Ins.  Co.  (S.  D.  S.  C.) : 
132  Northwestern  Reporter  (October  27,  1911)  697. 

Receiver*— Distribution  of  Assets — Insurance  Proceeds: 

When  the  receiver  was  appointed,  the  assets  of  the  corpora- 
tion consisted  of  an  equity  in  the  half-burned  property  and 
claims  against  many  insurance  companies,  domestic  and  for- 
eign. Soon  it  became  apparent  that  the  claims  against  foreign 
insurance  companies  were  to  be  disputed,  and  that  nothing 
could  be  realized  without  new  money  to  prosecute  the  actions 
which  would  arise.  That  money  the  receiver  did  not  have,  and 
could  not  get  except  by  fresh  advances,  and  there  was  no  one 
to  advance  such  new  money  but  the  creditors.  The  receiver, 
with  tne  court's  consent,  offered  to  turn  over  the  claims  to  such 
creditors  as  came  in  to  share  the  expenses  of  collection  upon 
condition  that  they  should  be  first  paid  in  full  and  the  balance 
should  go  to  the  general  estate.  Held,  That  neither  the  re- 
ceiver nor  a  mortgagee  of  the  insured  property  was  entitled  to 
claim  payment  of  a  mortgage  or  of  expenses  of  the  general  ad- 
ministration of  the  estate  out  of  the  fund  obtained  as  against 
the  claims  of  contributing  creditors,  although  the  receiver  was 
entitled  to  compensation  for  his  services  in  respect  to  these 
particular  assets. 

[Claims  of  receiver  and  mortgagee  overruled.] 

Cornell  v.   Nichols   &  Langworthy  Mach.   Co.    (U.   S.   C. 
C,  N.  Y.): 

189  Federal  Reporter  (October  26,  1911)   666. 

Industrial   Insurance — Statute — Constitutionality: 

The  constitutionality  of  the  industrial  insurance  law  (Wash. 
Laws  1911,  c.  74)  is  properly  raised  by  the  Auditor  of  State  in 
mandamus  proceedings  to  compel  him  to  issue  a  warrant  on  the 
State  Treasurer  in  payment  of  an  obligation  incurred  by  the  in- 
dustrial department 

Same — Same — Same: 

The  industrial  insurance  law  (Wash.  Laws  1911,  c.  74),  re- 
quiring employers  to  contribute  to  an  accident  or  insurance 
fund,  out  of  which  injured  employes,  engaged  in  specified  extra- 
hazardous occupations,  and  their  families  and  dependents  are 
to  be  paid  certain  sums  for  injuries  and  death  while  engaged  in 
such  occupations,  regardless  of  questions  of  negligence,  and  pro- 
hibiting employers  from  exempting  themselves  by  contract 
from  the  operation  of  such  law,  is  within  the  police  power  of 
the  State.  It  is  not  an  interference  with  the  right  to  contract; 
it  does  not  deny  due  process  of  law;  it  is  not  arbitrary,  and 
r'ops  not  abridge  the  privileges  or  immunities  of  citizens  of  the 
I  lilted  States;  it  does  not  deny  equal  protection  of  the  laws; 
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is  not  class  legislation;  and  it  does  not  violate  the  guaranty  of 
the  right  to  trial  by  jnry. 

Same — Same — Same — ^TaxatTon : 

The  industrial  insurance  law  (Wash.  Laws  1911»  c.  74),  by 
requiring  contributions  from  employers  to  an  accident  or  insur- 
ance fund,  to  provide  a  fixed  and  certain  relief  for  workmen 
injured  in  extra-hazardous  work,  regardless  of  questions  of  fault 
or  negligence  and  to  the  exclusion  of  every  other  remedy  or 
compensation,  is  a  privilege,  and  not  a  property  tax,  and  con- 
sequentiy  does  not  violate  the  constitutional  mandate  that  prop- 
erty shall  be  taxed  according  to  its  value,  and  that  such  taxes 
shall  be  equal  and  uniform. 

[Writ  of  mandamus  granted  dlrectlnff  auditor  to  Issue  warrant 
on  State  Treasurer  In  payment  of  obligation  incurred  by 
.  the  Industrial  Insurance  Department] 

State  ex  rel.  Davis-Smith  Co.  v.  Claussen,  State  Auditor 
(Wash.  S.  C): 

117  Pacific  Reporter  (October  ao,  1911)  1101. 

Annotation— Constrtictlon  of  Bond  or  Policy  Indemnifying  Em- 
ployer against  Loss  from  Negligence  of  Employe: 
Under  the  above  head  appears  an  annotation  to  the  case  of 
Great  Northern  Express  Co.  v.  National  Surety  Company,  here- 
tofore reported  in  24  Insurance  Digest  378. 

SI  Lawyers'  Reports  Annotated  (N.  S.)  775. 

Annotation — Right  to  Maintain  Single  Suit  In  Equity  to  Enforee 
Separate   Liability  of  Members  of  an   Insolvent  Insurance 
Association: 
Under  the  above  head  appears  an  annotation  to  the  case 

of  Burke  v.  Scheer»  heretofore  reported  in  24  Insurance  Digest 

418. 

8S  Lawyers'  Reports  Annotated  (N.  &)  1067. 
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ABANDONMENT. 

[See  Marine  Insurance.] 
Non-payment  of  excessive  assessment,  there  being  no  protest,  raises  in- 
ference  of   A 182 

ABORTION. 

[See  Policy.] 

ACCEPTANCE. 

[See  Condition  Precedent;    Contract.] 

Policy,  which  was  never  delivered  to  insured  for  his  A,  is  not  en- 
forceable            7 

DepoBitin?  in  malls  a  letter  accepting  proposition  completes  contract..      43 

Obligations    of    company    depend    upon    A    of   application    and    not    on 

notice   of  such   A   to   insured 78 

An  application  to  be  insured  is  but  a  proposition.  It  must  be  accepted 
before  there  can  be  a  meeting  of  minds  so  as  to  form  a  binding 
contract      186 

Act   of   father,   accepting  delivery   of   policy   on   his   life  payable   to   his 

children,    constitutes    A    by    children 188 

A  of  application  and  mailing  of  policy  to. agent  for  delivery  to  assured 

completes     contract     202 

By  accepting  policy   assured   accepted    terms   thereof,   and   such    terms 

could   not    be   altered   by   parol   proof 330,  388 

Bond  conditioned  on  faithful  performance  of  duties  by  agent  Is  con- 
tract of  suretyship,  and  no  notice  of  obligee's  A  of  bond  is  neces- 
sary        357 

ACCIDENT  INSURANCE. 

[See    Definition :    Occupation;    Policy.] 

Acting  as  fireman  on  switch  engine  is  engaging  in  "service  of  switch- 
ing    cars" 119 

Provision  in  industrial  policy,  that  if  death  occurs  from  A  within  six 
months  full  amount  will  be  paid,  is  not  in  violation  of  Mass.  law 
requiring  that  life  and  A  insurance  must  be  written  in  separate 
and    distinct    policies 168 

"Sickness"   must   have   been   such   as    to   disable   insured   from   pursuing 

regular   vocation    to   entitle    him   to   sick    benefits 215 

Unconsciousness    excuses    the    giving   of    notice 236 

"Permanent   paralysis  of  either  extremities"  covers  paralysis  of  hand..    252 

"Total    disability."    construed 258 

"Immediate    Notice"    means   within    a   reasonable    time 307 

One    engaged    as    mining    brakemnn,    in    open    pit    mine,    in    operating 

stripping    cars,    is    not    "railway    freight    brakeman" 278 

Condition    as    to    engagement    In    prohibited    occupation    held    to    apply 

only  where  assured's  death   resulted  therefrom 293 

"Immediately  disable"   held  to  relate  to  weekly  indemnity  and  not   to 

indemnity    for    death 307 

In  action  on  A  policy  it  was  not  necessary  to  plead  Inapplicable  condi- 
tions   of    policy 807 

Wife  may  testify  as  to  condition  and  appearance  of  husband  In  action 

on    A    policy 308 

Proof  held  Insufficient  to  show  that  death  was  from  auto-Intoxicatlon 
resulting  from  Injuries  sustained  from  fall  "Independently  of  all 
other    causes" 309 

Accident  company  has  right  to  classify  risks  and  provide  different  In- 
demnity   for   different   risks 309 

Death  from  "bodily  Injuries  of  which  there  existed  no  external  or 
visible  mark  upon  the  body  of  contusion  or  wound  sufllclent  to 
cause   death,"    construed 309 

Ambiguous    provisions    of    A    policy    are    construed    most    favorably    to 

Insured    810 
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Where    notice    was    given    Immediately    after    finding    policy,    although 

after  time  stipulated  therein,   it   was  sufficient 810 

Annotation:     When  strict  compliance  with   requirement   as  to  lime   of 

notice   is   excused 311 

Annotation:  Does  general  requirement  as  to  external,  violent  and  acci- 
dental means  apply  to  a  separate  provision  as  to  liability  in  case  of 
death  or  injury   from  certain  specifled  causes? 811 

Annotation:  Liability  for  indemnity  against  total  disability  which  re- 
sults from  an  injury  for  which  an  independent  indemnity  Is  pro- 
vided         311 

Annotation:  Liability  for  death  under  policy  insuring  against  perma- 
nent    disability 811 

Annotation:      Liability  under   A  policy   for   death   or   Injury   caused   by 

medical    treatment 812 

Annotation:     Voluntary  exposure  to  unnecessary  danger 812 

Missouri  statute  excluding  defense  of  suicide  applies  to  accident  com- 
panies        812 

Proof  held   to   sustain   finding  that   insured   died   from   intussusception 

caused  by  Jolt  in  stepping  from  pavement 312 

Clause  providing  for  indemnity  for  immediate  disability  held  not  to 
apply  to  prevent  a  recovery  of  death  indemnity,  although  insured 
had  worked  between  time  of  injury  and  death 818 

Injury   to   bowels  caused   by  stepping  off  end   of  pavement   held    to   be 

external,    violent    and    accidental 813 

Evidence  held   insufficient  to  raise  presumption  that   insured  died  from 

bodily   Injuries  and   not   from  drowning 314 

Death  from  "bodily  injuries,  independently  of  all  other  causes,"  con- 
strued       308,   314 

There  is  no  presumption  of  survivorship  or  simultaneous  death  where 

two  persons  die  in  same  disaster 316 

Excursion  boat   is  conveyance   provided  for  passenger  service 315 

In  application  for  "health  and  accident"  insurance  question  as  to  prior 
rejection  refers  to  rejections  of  applications  for  "health  and  acci- 
dent" .  insurance    alone 817 

Under  policy  providing  for  payment  of  weekly  indemnity  there  may  be 

"final"  proof  as  to  each  weekly  loss,  and  separate  actions  thereon..   318 

Limitation  of  action  begins  to  run  from  expiration  of  Illness  and  not 
from  end  of  twenty-six  weeks,  where  illness  continues  beyond  that 
period    318 

Requirements  of  notice  and  proofs  are  conditions  subsequent,  and  are 
fulfilled  if  made  within  reasonable  time,  notwithstanding  policy 
limitations     318 

"Disease  which  shall  •  •  •  result  •  •  •  in  permanent  paral- 
ysis"    construed 819 

"Unnecessary  exposure  to  danger"  includes  exposure  attributal  to  neg- 
ligence on  part  of  assured 319 

"Affirmative  proof  of  death  or  disability  •  •  •  must  be  furnished 
within  two  months,  and  affirmative  preliminary  proofs  of  paralysis 
must  also  be  furnished  within  fourteen  months" 8-20 

Delirious  condition  Is  no  excuse  for  failure  to  give  notice , 821 

Inability  may  excuse  failure  to  give  notice  prescribed  by  statute,  but 
contractual  agreement  to  give  notice  within  certain  time  is  not 
excused    by    inability 821 

"Poison  taken  or  administered"  means  internal  taking,  and  did  not  ex- 
clude death  resulting  from  contact  with  poison  Ivy 322 

Poisoning  resulting  from  coming  in  contact  with  poison  ivy  is  "acci- 
dental"        322 

"Visible  external  marks;"  it  Is  not  necessary  that  they  appear  In- 
stantly       328 

Where  assured  was  Injured  before  enactment  of  by-law  Increasing 
benefits  and  died  thereafter  from  effects  of  such  injuries,  his  bene- 
ficiary  was  entitled   to  Increased  amount 322 

Liability  of  company  under  clause  promising  partial  Indemnity  is  com- 
plete, even  though  assured  was  not  immediately  and  continuously 
prevented  from  doing  any   kind  of  business 322 

Failure    to    give    notice    of    disability    does    not    work    forfeiture    unless 

policy   so   provides 323 

"Accidents"    defined 323,  328 

Evidence   considered   and   held    to   show   that   injury,   and   not   operation 

for  appendicitis,   was  cause  of  death 323 

Instruction  properly  submitted   question   as  to  whether  Insured's  'death 

was  from   injuries  or  disease 323 
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Change  of  occupation  subsequent  to  Issuance  of  policy  was  insufficient 
to  sustain  plea  that  assured  had  made  fraudulent  statements  as  to 
occupation     327 

Straightened   financial   condition  of  applicant   held   competent   to  prove 

fraudulent  procurement  and  voluntary  injuries _. 327 

Death  from  chloroform  administered  by  physicians  due  to  hidden  dis- 
ease of  heart  is  by  "accident" .8  28,  829 

Exception  of  death  resulting  from  poison  administered  or  inhaled  does 

not  cover  medicine  administered  in  good  faith  to  alleviate  pain....   329 

Cause   of   death    is   for   Jury,    even   where    highly    scientific   propositions 

are  involved 829 

Burden  is  on  plaintifT  to  show  that  death  was  accidental,  and  on  de- 
fendant to  show  that  it  was  within  policy  exceptions 829 

Where  plaintifT  proved  that  Insured  died  from  chloroform  poisoning 
administered  to  relieve  pain,  a  prima  facie  case  of  accidental 
death    was    made 329 

Death  by  bodily  infirmity  or  disease,    construed 329 

Death   from    'surgical   treatment"    construed 329 

Death  resulting  from  dlalation  of  heart  caused  by  administration  of 
chloroform  preparatory  to  operation  is  not  from  "surgical  treat- 
ment"       329 

Under  policy,   where   claim  was  made   only   for  death    benefits,    it   was 

unnecessary  to  give  preliminary  notice  of  disability 331 

£2vidence  of  experiments  held  admissible  to  show  that  passenger  would 

not  have  fallen  to  inside  of  curve 383 

Railway   platform    is  a   "public   highway"    within    meaning  of  accident 

policy    * 886 

Postal   clerk,   while   riding  in   mail  car  performing   his  duties,   is   not   a 

"passenger"     887 

Provision  that  acceptance  of  premium  after  due  date  shall  have  same 
effect  as  if  new  application  had  been  made,  thereby  excusing  com- 
pany from  liability  during  period  of  delinquency,  is  valid 337.   338 

Under  policy  providing  that  non-payment  of  premium  on  due  date 
avoided  the  contract,  and  that  acceptance  after  due  date  would 
•  not  be  a  waiver  but  would  have  same  effect  as  new  application, 
company  was  not  liable  for  accident  during  period  of  delinquency..   338 

Notwithstanding  prayer  was  for  Judgment  on  account  of  insured's 
death,  plaintiff  was  entitled  to  recover  for  disability  where  it  ap- 
peared that  Insured  had  not  died  within  period  entitling  his  bene- 
ficiary  to  death   benefits 839 

Although  insured  did  not  give  notice  within  ten  days  of  beginning  of 
illness,  if,  after  givink  notice,  the  illness  continued  for  twenty-six 
weeks,  insured  was  entitled  to  Indemnity  for  that  period 339 

Tender    of    amount    due    as    death    benefits    under    one    classification    is 

waiver  of  claim  that  death  was  from  sickness 339 

Testimony  that  assured  "came  home  hurt"  was  Incompetent,  being  a 
conclusion,  but  was  harmless  where  witness  subsequently  testified 
as  to  visible  proof  of  injury 339 

"Wounds"  defined 339 

Annotation:  Character  of  Insurance  or  company  referred  to  by  ques- 
tion in  application  for  life  or  accident  Insurance  as  to  other  in- 
surance, or  as  to  previous  rejection  of  applicant 340 

Running  Into  hole  in  street  held  no  "collision"  within  meaning  of  auto- 
mobile   policy 379 

ACCOUNTING. 

[See  Mutual  Company;  Policyholder.] 

Annotation:     Right  of  policyholder  to  an  A  by  insurer 122 

Principal  is  entitled  to  an   A  by  agent,  although   right   is  not  expressly 

given   by  contract 412 

ACTIONS  AND  DEFENSES. 

[See      Contract;      Exhibit;      Jurisdiction;      Limitation;      Parties;      Pleading; 

Practice.] 

Actions. 

Unauthorized   foreign  company  cannot  sue   or  be  sued   In  Georgia 24 

Election  to  sue  at  law  held  not  to  estop  plaintiff  to  afterwards  sue  in 
equity  to  reform  policy  so  as  to  speak  contract  set  forth    in  action 

at    law 66 

Action  against   Insurer  alleging  adjustment   of   loss   is   notion   on   policy 

and   not   on  adjustment 71 
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An  attachment  execution  agrainst  company  to  attach  funds  due  to  de- 
fendant in  attachment  proceedings  is  an  action  on  policy  within 
meaning  of   limitation   clause 74 

Where  loss  occurred  before  expiration  of  notice  of  cancellation  insured 
was  properly  non-suited  in  action  on  substituted  policy,  but  was  not 
thereby  prevented  from  Joining  both  companies  as  defendants  in 
another  suit 79 

Stockholders  may  sue  to  enjoin  company  from  doing  ultra  vires  acts..   167 

Where,  after  lapso,  action  was  brought  to  recover  under  the  provision 
of  the  policy  for  extended  Insurance,  the  fact  that  the  action  was 
not  brought  upon  the  non-participating  term  policy  was  waived 
where  the  answer  alleged  that  such  non-participating  term  policy 
had  been  issued  as  provided  in  the  original  policy 184 

Annotation:      Abatement    of   action   on    insurance   policy    by    reason    of 

pendency  of  action  in  foreign  Jurisdiction 197. 

Where  society  breached  Its  contract,  member  had  right  to  sue,  even 
though  charter  of  society  provided  that  aid  given  would  be  volun- 
tary and  not   otherwise 222 

Defense  of  fraud  cannot  be  set  up  under  policy  incontestable  from  date   222 

Member  may   sue  without   making  appeal   within  order  where   by-laws 

do  not  require  such  appeal,  although  they  may  authorize  it 224 

Agreement  in  application  to  seek  remedies  in  tribunals  of  order  pre- 
cludes member  from  resorting  to  courts,  except  where  property 
rights  are   Involved 225 

Amended  complaint  for  different  amount  was  not  a  new  cause  of  action 

so  as  to  be  affected  by  statute  of  limitations 237 

Action  on  benefit  certificate  Is  not  in  rem,  but  in  personam,  and  loca- 
tion of  fund  is  immaterial  in  determining  venue 245 

Where  company  refused  to  issue  new  certificate  or  return  old  one.  in- 
sured  had  a  cause  of  action ■ 271 

Under    policy   providing    for   payment    of   weekly    Indemnity    there    may 

be  "final"  proof  as  to  each  weekly  loss  and  separate  actions  thereon  318 

Where  foreign  statute  is  relied  on  as  conferring  cause  of  action,  com- 
plaint must  show  such  right §55 

Employe,  having  obtained  Judgment  against  employer,  could  not. 
upon  insolvency  of  employer,  maintain  an  action  against  indemnity 
company     367 

Action  to  recover  money  from  state   paid   by   companies  under  protest 

arose  out  of  Implied  contract  and  not  out  of  tort 872 

Company,  having  Involuntarily  paid  money  to  state,  could  sue  to  re- 
cover same  on  an  implied  contract  to  repay,*  under  sec,  14S5.  Burns 
Ann,  St.  Ind.  1908,  authorizing  actions  against  state  on  money  de- 
mands     372 

Where  judgment  was  rendered  against  principal  contractor,  who  sub- 
sequently recovered  Judgment  over  against  sub-contractor,  the 
latter's  action  on  indemnity  policy  arose  on  rendition  of  Judgment 
against    him 382 

Provision  of  agency  contract  that  no  action  is  maintainable  until  10 
days  after  service  by  registered  letter  of  written  claim  cannot  be 
insisted  upon  where  personal  demand  was  made 384 

There  is  no  privity  between  employe  and  company  indemnifying  em- 
ployer,  and  employe  cannot  sue  indemnitor 450 

Defenses. 

Interposition  of  several  matters  of  defense  is  waiver  of  any  others  not 

specified   100 

Company  is  charged  with  having  waived  defense  no^   relied  on  in   first 

trial      221 

Denial  of  liability  on  specific  ground  is  not  waiver  of  other  defenses,.   248 

Where  defense  was  suicide  It  was  not  error  to  refuse  to  submit  to 
Jury  questions  as  to  whether  or  not  assured  was  short  In  his  ac- 
counts with  his  employer 802 

ADDITION. 

[See  Policy;  Risk.] 

Metal-roof  addition  held   to  have   been  Included   in  description:      "Two 

and    one-story    brick,    gravel-roof    building" 53 

"One-story    brick     •     •     •     and    additions"    held    to    apply    to    wooden 

"addition,"   there  being  no  other  additions 57 

Annotation:     Import  of  word  "additions  in  policy  of  fire  Insurance....   115 
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ADDITIONATw  INSrRANCE. 

[See  Other  Insurance.] 

ADJUSTER. 

[See  Adjustment;   Agent.] 

That  A  had  previously  acted  In  same  capacity  for  defendant  and  other 

companies  did  not  disqualify  him  so  as  to  render  award  Invalid..     73 

A  does  not  waive  proofs  of  loss  by  denying  liability  on  part  of  com- 
pany under  limitations  on  his  authority  contained  in  Standard 
Policy     75 

Agent  having  power  to  adjust  loss,   may,   by  conduct,   waive  proofs  of 

loss     82,  83 

Acts  of  A  requiring  assured  to  obtain  estimate  of  costs  of  repairs   is 

waiver  of  forfeiture 90 

Where  matter  was  placed  in  hands  of  agent  for  settlement,  without  any 
limitations  on  his  power,  such  powers  were  limited  only  by  the 
scope  of  his  agency 404 

ADJUSTMENT. 

[See  Arbitration  and  Award;   Compromise;   Settlement.] 

Action  against  insurer  alleging  A  of  loss   is  action  on   policy  and   not 

on  A   71 

Fact  that  A  has  been  made  does  not  terminate  policy  contract 71 

A  made  as  provided  by  policy  is  conclusive  evidence  of  the  amount  of 

loss    '. 71 

Where  Insured  relied  upon  A  to  show  amount  of  loss  company  could 
show  that  A  was  fraudulently  procured  without  first  having  A  set 
aside    71 

Where   two  separate  A  papers  were  made   out  both  should   have   been 

construed     together 452 

ADMDOSTRATOR   AND    EXECUTOR. 

[See   Executor;    Decedent's   Estate;    Trustee.] 

AGE. 

[See  Application;  Evidence;  Representations;  Warranties.] 

Sec.  55  N.  Y.  Ins.  Laws,  limiting  amount  of  insurance  on  lives  of  chil- 
dren, does  not  prohibit  issuance  of  two  or  more  policies  exceed- 
ing   statutory    amount 199 

Charter  limitation  as  to  insurable  age  renders  society  powerless  to  in- 
sure beyond  such  limitation,  and  by  accepting  assessments  it  is 
not    estopped    to    deny    liability 240 

Husband    may    testify   as   to   A   of  wife 304 

"Child"     defined 448 

Indemnity  policy  covering  liability  suffered  by  employer  In  hiring  a 
child  In  violation  of  law.  Is  not  void  as  insuring  against  acts  in 
violation    of    law 448 

Insurer,  by  defending  employer  after  knowing  of  plaintiffs  claim  that 
he  was  employed  in  violation  of  law,  did  not  waive  policy  excep- 
tion that  no  liability  attached  where  the  injured  employe  was  en- 
gaged  contrary    to   law 445 

Where  liability  company  continued  in  charge  of  case  after  learning 
that  injured  employe  was  under  age,  it  was  estopped  to  deny 
liability    to     Insured 889 

AGENT  AND  AGENCY. 

[See  Adjuster;  Application;  Broker;  Estoppel;  Policy;  Surety;  Waiver.] 

Local  A,  with  authority  to  Issue  policies  and  to  collect  premiums,  has 
authority    to    waive    proofs    of    loss,    and    does    bo*  by    repudiating 

liability    1 

Acts  of  A  within  apparent  authority  are  binding  on  principal  1.  12,  30,     44 
Advancement  of   premiums   by  agent   creates   no   Hen   in   his   favor  on 

proceeds     4 

Limitations  in  application,  which  is  part  of  contract,  upon  authority 
of  agent  to  waive  conditions  of  contract,  apply  both  as  to  matters 
relating  to  Inception,  as  well  as  those  arising  after  its  execution. .       4 

Knowledge  of  agent   is   Imputed    to   company 4,  25,  55,  84,  91,  92,  139 

Company's  A  can  not  be  considered  a«  A  of  insured 7 

Having  been  directed  to  renew  policy.  A  has  no  authority  to  write  in- 
surance in  another  company   7 
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A   with    authority   to    Issue   and    deliver   policies    have    same    power   to 

waive  oonditlons  as  does  company 11.  44 

One  who  Issues  policies,   collects  and  remits  premiums,   and  attends  to 

its  business  generally  is  a  general  agent  of  a  company 11 

Knowledge  of  A  of  Insured's  Intention  to  procure  other  insurance,  and 

his  agreement   to  endorse  company's  consent,   waives  forfeiture...     11 

Although  A  was  also  president  of  bank  to  which  policy  was  made  pay- 
able, his  knowledge  acquired  as  A  of  the  company  was  imputed 
to  It 11 

A,   with  authority  to  Issue  policies,   could  not  bind  company  by  parol 

agreement  to  renew  In  future  an  existing  contract 18 

Verbal  contract  of  A,  authorized  to  Issue  policy,  undertaking  to  waive 

conditions  of  policy  will  not  bind  company 18,  69 

Knowledge  of  A  that  insured  held  property  as  executor  estops  com- 
pany from  setting  up  sole  ownership  clause  in  denfense 25 

Evidence  considered  and  held  that  A  was  not  liable  for  disobeying  in- 
structions         26 

Limitations  upon  power  of  agent  to  waive  conditions  of  contract  may 

be  waived   •   80 

Witness  could  not  testify  that  he  was  A.  as  this  statement  was  mere 

conclusion    80 

Limitations  in  policy  upon   authority  of  agent  are   not   binding  as   to 

transactions  before  delivery  of  policy 44.  51 

Authority  of  A  is  determined  by  nature  of  business  entrusted  to  him. 

and  is  prima  facie  co-extenslve  with  its  requirements, 44 

By  accepting  benefits  of  acts  of  an  assumed  agent,  company  estops 
Itself  to  deny  such  agency,  and  Is  bound  by  acts  within  scope  of 
apparent     authority 44 

Act  of  A  In  perverting  facts  in  making  out  application  Is  chargeable 

to   company    45 

Same   rules  as   to  acts  of  A   apply   to   mutual   companies  as   to   other 

companies   45 

A,  with  authority  to  solicit  insurance  and  receipt  for  premiums,  can 
not  by  his  acts  estop  company  from  relying  on  terms  of  written 
contract    60 

Agent,  with  authority,  to  issue  policies  and  collect  premiums,  binds 
company  In  waiving  Iron-safe  clause,  although  policy  stipulated 
against  waiver,  where  insured  at  time  of  waiver  knew  nothing  of 
limitations    51 

Agent,  authorized  to  make  contracts,  binds  principal  by  endorsing  con- 
sent to  assignment 51 

Countersigning    resident    agents    are    presumed    to    have    authority    to 

make  contracts  for  their  principals 51 

Company  held  not  bound  by  agreement  of  agent  where  policy  stipu- 
lated tRat  conditions  could  not  be  varied  except  by  endorsement  In 
writing  signed  by  president  or  secretary 58 

Broker  in  procuring  policy  at  request  of  owner  is  A  of  owner 55 

Notice  to  countersigning  agent  Is  Imputed  to  company 55 

Agent  with  power  to  waive  In  writing  may  insert  In  writing  conditions 

In  conflict  with  printed  portions  of  policy 59.  66 

A.    with    authority    to    issue    policy,    cannot    bind    company    by    verbal 

waiver    of    conditions     59 

Where   company   ratlfles.    either   directly   or   by    conduct,    unauthorized 

acts  of  A.  It  is  bound  thereby 59 

Agents  writing  Insurance  under  surplus  line  law  are  agents  of  Insured 

and  not  of  company 64 

Where  A  received  proofs  and  delivered  same  to  company.   It  was   not 

necessary  to  prove  his  authority  to  receive  such  proofs 65 

Broker,     defined ^ 182 

That  adjuster  previously  acted  In  same  capacity  for  defendant  and 
other  companies  did  not  disqualify  him  so  as  to  render  award  In- 
valid          73 

Adjuster  does  not  waive  proofs  of  loss  by  denying  liability  on  part  of 
company  under  limitations  on  his  authority  contained  In  Standard 
Policy    76 

"No  person  unless  duly  authorized  In  writing  shall  be  deemed  the  agent 
of  the  company."  relates  solely  to  matters  connected  with  policy 
after  Its  Issuance 79 

Standard  Policy  Imposes  no  duty  on  assured  of  showing  that  agent  who 

Issued  policy  had  authority  to  so  do 79 
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Agreement  between  agents  of  original  Insurer  and  reinsurer  as  to  dis- 
position of  premium  is  without  effect  on  assured 80 

Declaration  of  agent,   when  competent  to  prove  agancy 80,  175 

Agent  having  power  to  adjust  loss,  may.  by  conduct,  waive  proofs  of 

loss     82,     83 

Knowledge  of  soliciting  A  Is  Imputed  to  company 84,  194 

Knowledge  of  agent  that  insured's  title  was  a  "homestead  entry" 
estops  company  to  claim  forfeiture  because  ownership  was  not 
in    fee 91,  92 

Under  8ea  4102  Burn*'  Rev.  St.  1908,  one  who  sends  applications 
to,  delivers  policies  and  collects  premiums  for.  an  unauthorised 
company,  Is  an  agent  upon  whom  service  of  process  may  be 
made     95 

A   making   inspection   and    seeing    condition   that    might    increase    risk 

must   Instruct  assured   concerning  same 9< 

Opinion  of  Inspector  that   doing  of  certain  things  was  not  increasing 

risk,  estopped  company 96 

Broker    who    fails    to    procure    Insurance    is    personally    liable    to    his 

principal    98 

Mortgagee,  knowing  that  mortgagor  was  agent  of  insurer,  could  not 
recover  on  policy  Issued  by  agent  to  himself  unless  it  was  shown 
that  company   knew  of  or  ratified  issuance  of  policy 104 

Where  company  executed  policy  of  general  character  as  to  place 
and  property,  and  put  same  In  hands  of  agent,  it  could  not 
thereafter  say  that  agent  exceeded  authority,  by  issuing  policy 
outside    his    authorized    territory 106 

One  who  received  application  and  delivered  policy  (he  having  received 
policy  from  agent  of  company  Issuing  policy)  was  agent  of  com- 
pany,  whose  knowledge  was  imputed   to   company 108 

Agent  with  authority  to  issue  policy  cannot  bind  company  by  issuing 

policy  to  himself 104 

Third   persons   having   knowledge   of   limitations   on   agents   authority, 

take  nothing  by  acts  of  agent  in  excess  of  authority 104 

Under  authority  given,  agent  had  no  power  to  make  an  oral  contract 

of  renewal    109 

Answer  that  assured  was  estopped  to  claim  that  oral  renewal  was 
binding,  in  view  of  policy  limitations  on  agents  authority  held 
good   as   against    complaint 110 

Where  policy  requires  notice  to  be  given  to  company,  notice  to  agent 

Is    not    sufRcient 110 

Delivery    to   A    for   delivery   to   Insured    is   tantamount    to    delivery   to 

insured     125 

Agreement  of  A  that  premium  might  be  paid   in  weekly  installments 

is   waiver  of  prepayment   of   premium 126 

Agent  to  collect  premium  has  no  authority  to  extend  time  of  payment.  136 

Unknown    and    unapproved    act    of    unauthorized    agent    does    not    bind 

company    142 

Agreement  of  agent  to  pay  premium  for  insured  Is  as  agent  of  insured. 

and   his   failure   to   so  do   forfeits  policy 145 

Company   is   not   liable  on   policies   made   out   and   Issued    by   clerk   by 

mistake   before   application   had    been   examined   and    approved....   149 

Where   Insured  conspired   with  agent  to  defraud   company  she  thereby 

made  him   her  agent 153 

Knowledge   of   agent    conspiring   with    Insured    to    defraud    company    Is 

not   imputed  to  company  so  as  to  estop  it 153 

Mere  knowledge  of  Insured  that  A  was  acting  adversely  to  company 
would  not  prevent  such  agents  knowledge  from  being  imputed  to 
principal,    in    absence    of    fraud 154 

Company   is   bound   by  acts   of   A,    even   when   actuated    by    fraudulent 

intent,   where   he  Is  acting  within  scope  of  employment 154 

Authority   of   A   is   question    for  Jury 155 

Knowledge  of  A  who  secured  applications,  delivered  policy,  and  col- 
lected  weekly   premiums   is   Imputed   to  company 169 

Representations    of   agent    to    illiterate    man    that   premiums    would    be 

returned  at  the  end  of  ten  years  held  to  amount  to  fraud 171 

Company  Is  liable  for  fraudulent  representations  of  agent  as  to  provi- 
sions of  policy  to  the  extent  of  the  premiums  paid  with   Interest..    171 

Statements  of  agent  that  premiums  would  be  returned  after  certain 
time  made  to  one  who  could  read  and  write  are  Insufflcient  to 
show  fraud  such  as  would  entitle  Insured  to  recover  premiums 
paid     173 
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Cashier  appointed  to  make  collections  and  have  exclusive  control  of 
all  policies  within  his  district  tnay  extend  time  for  payment  of 
premiums     174 

While  the  fact  of  agency  may  not  be  shown  alone  by  declarations, 
when  r*»latlon  is  established  the  scope  of  authority  may  be  thus 
established      175 

General   limitations  on  the  power  of  an  agent  will  yield  to  the  power 

actually  exercised  by  such  agent  with  knowledge  of  his  principal..   175 

Where  agent  had  on  two  previous  occasions  extended  time  for  pay- 
ment of  premium,  such  acts  were  of  probative  effect  o«  the 
question  of  his  authority  to  extend  time 175 

Representations  of  clerk  of  agent  who  brought  the  assured  and  the 
agent  together  for  the  purpose  of  making  the  contract,  were 
admissible  to  show  that  the  agent  accepted  assured's  note  in 
payment  of  the  first  premium  and  held  the  policy  as  security 
therefor     180 

Where  the  beneficiary  paid  premiums  to  her  agent  to  be  paid  to  the 
insurer,  and  such  agent  failed  to  pay  such  premiums,  the  bene- 
ficiary could  not  rescind  and  recover  premiums  paid  prior  to 
the     lapse 182 

Agent  of  one  company  who  turned  over  surplus  business  to  agent  of 
another  in  pursuance  of  an  agreement  between  them,  Is  not  the 
agent  of  the  company  Issuing  the  policy,  except  possibly  to 
deliver     it 182 

Agents  soliciting  insurance  and   collecting  the    first   premium   have   no 

authority    to    conclude    contracts 186 

Agreement  made  by  soliciting  agent  as  to  what  application  shall  con- 
tain   binds    company 194 

Mistake  of  agent  in  preparing  application  is  chargeable  to  company..   194 

Relationship   of   grand    and   subordinate   lodges   is   one   of   agency,    and 

offllcers  of  subordinate  lodge   are   agents  of  supreme   lodge 224 

Local  camp  of  benefit  society  Is  agent  of  head  camp...... 224,   299 

Officer  of  local  lodge  may  waive  forfeiture  for  non-payment  of  assess- 
ment        224 

Where  company  accepted  benefits  of  agency  contracts  agent  could 
recover  for  service,  although  officer  who  made  contract  was  with- 
out   authority    to    so    do ^ 226 

Local  secretary  Is  agent  of  society  In  collection  of  assessments 241 

Agreeemnt  of  agent  as  waiver  of  prepayment  of  premium 241 

Under   by-laws,   the   local   secretary   was   agent   of   society   In    securing 

blanks  and  making  proof  of  claim 246 

▲gent   transacting  all   the   business  of   a  local   lodge   has   authority   to 

waive    provision    of    policy 252 

Principal  is  not  liable  for  torts  of  agent  except  such  acts  as  were 
don«  In  course  of  employment  for  accomplishment  of  object  for 
which    agency    was    created 257 

Statements  of  account  rendered  by  society  to  organizer,  when  accepted 

by    him,    are    accounts   stated 264 

Contract    employing    one    to    organize    lodges    creates    relationship    of 

principal  and   A 264 

Organizer,  working  on  commission,  may  assume  that  statement  of 
account  rendered  by  society  Is  correct,  and  could  recover  balance 
where  he  subsequently  ascertained  that  statement  was  incorrect..   264 

Act  of  officer  of  local  lodge  who  had  no  authority  to  waive  conditions 
of  contract,  by  accepting  first  premium  knowing  that  applicant 
was  not  then  in  good  health  would  not  estop  company 277 

Acceptance  of  assessments  by  recorder  of  local  lodge  who  had  knowl-         ' 
edge  of  facts  authorizing  forfeiture,  there  being  no  duty  of  such 
recorder  to  report  such  facts,  the  forfeiture  was  not  waived 286 

Knowledge  of  officers  of  local  lodge  is  notice  to  supreme  lodge 296 

By-law  providing  that  no  officer  shall  have  power  to  waive  constitu- 
tion  and   by-laws  Is   valid 801 

Collection  and  retention  of  assessments  by  agent  whose  only  duties 
were  to  collect  and  remit,  with  knowledge  of  facts  avoiding 
policy,    did    not   estop   society SOS 

Companys  book  of  Instructions  to  agents  is  incompetent  to  change  or 

modify    policy    contract S24 

Waiver  of  conditions  of  policy  may  be  made  by  agent  who  has  either 

express  or  implied  power  to  so  do 82S 

Burden  is  on  plaintiff  to  show  that  it  was  within  apparent  authority 

of  agent  to  issue  binding  receipt 821 
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Broker   who   procured   Information   to    be    Incorporated    In   policy    waa 

not  agent  of  company 330 

Whether    bond    aecurlng    fidelity    of    "agent"    covered    transactions    In 

capacity  of  cashier,    held   for  jury 350 

In  action  by  A  for  damages  for  libel,  loss  of  agency  as  result  thereof 

should    have    been   specially   pleaded 854 

Agreement  to  procure  for  purchasers  of  agency  authority  to  represent 

companies  formerly  represented  by  the  seller,  held  not  enforceable  866 

Remedy  where  agent  selling  agency  agreed  to  procure  for  purchasers 
of  agency  authority  to  represent  companies  formerly  represented 
by    seller 366 

Corporation  can  not  be  licensed  as  agent   in  Pennsylvania 878 

Buyer  of  agency  held   not    to   have   acquired   the   right   to   use   name, 

under  which  agency  had  operated   without  consent  of  seller 888 

By  sale  of  insurance  business,  sellers  were  not  thereby  precluded 
from  engaging  in  or  from  using  their  names  In  such  business, 
although  they  could  not  solicit  from  old  customers 888 

Provision  of  agency  contract  that  no  action  is  maintainable  until 
10  days  after  service  by  registered  letter  of  written  claim,  cannot 
be  insisted  upon  where  demand  was  personally  made 384 

Action    by   agent    to    recover   over-payments   held    not    within    meaning 

of   contractual    limitation   of   action 886 

Agreement  to  reduce  rate  of  commission  in  compromise  of  suit  therefor 

did  not  operate  as  a  novation  of  the  original  contract 387 

Company  is  liable  for  libelous  statements  of  Its  manager 887 

Where    agent    of    one    company    makes    false    statements    concerning 

another,    the   latter,   in   self-defense,   may   rebuke   him 387 

Where  agent  referred  to  company  as  a  "wild-cat,"  such  company  was 
justified  in  publishing  a  statement  that  such  agent  was  guilty  of 
f radulent    conduct 887 

Agent   held   not   entitled   to  renewal    commissions   after   termination   of 

agency     393 

Where  agency  contract  was  terminated  before  right  to  contingent  com- 
missions arose,  agent  was  not  entitled  to  retain  such  commissions. .    399 

Under  contract  providing  that  advances  would  constitute  lien  on 
commissions,  such  advances  were  payable  only  out  of  commissions, 
and  agent  could  not  be  held  personally  liable  therefor 400 

Company  is  not  innocent  helder  of  notes  made  by  soliciting  agent  to 
general  agent,  which  notes  were  payable  out  of  commissions  to  be 
due  such  soliciting  agent 400 

Where  matter  was  placed  in  hands  of  agent  for  settlement,  without 
any  limitations  on  his  powers,  such  powers  were  limited  only 
by  scope  of  agency 404 

Right  of  principal  to  discharge  agent  depends  on  terms  of  contract, 
and  if  discharge  is  in  violation  of  these  terms  principal  is  liable 
for    damages 412 

It   is  duty  of  agent   to  obey  all   lawful   orders   of   principal   so   far   as 

reasonable  418 

Principal   is  entitled  to  an  accounting  by  agent,  although  right  is  not 

expressly  given  in  contract 412 

Refusal  of  agent  to  allow  company  to  make  inspection  of  his  accounts 

justifies    discharge 412 

Violation  of  direction  not  to  make  collections  by  mall  justifies  dis- 
charge of  agent 412 

Agent    is    not    entitled    to    damages    because    company    prevented    him 

from  collecting  premiums  that  became  due  after  his  discharge....  41S' 

Where  company  looks  to  A  for  premium,  he  Is  owner  of  debt  arising 
from  extending  credit  to  assured  for  premium,  and  may  sue  there- 
for in  own  name 419 

A  is  presumed  to  have  knowledge  of  general  custom 420 

Broker  who  procures  policy  for  another  is  not  liable  for  premiums 420 

Appointment  of  receiver  is  not  such  breach  of  agency  contract  as  will 

entitle  agent  to  retain  premium  collected  by  him  as  damages 420 

Unauthorized  agreement  of  clerk  that  goods  left  with  corporation 
in  trust  would  be  protected  by  insurance  did  not  constitute  con- 
tract to  insure,  and  was  not  binding  on  corporation 420 

Where  company  had  knowledge  of  collateral  agreement  of  soliciting 
agent  to  procure  loan,  it  could  not  accept  part  of  agents  act 
without    accepting    all 421 

Principal    is   liable   for   fraud   of   agent   while    acting   within   scope   of 

apparent    authority 421 
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Act  of  agent  representing  that  company  would  issue  $60,000  to  appli- 
cant, thereby  securing  his  promissory  note,  is  fraud  for  which 
company   is   liable 42S 

Admission  by  agent  after  termination  of  A  and  within  time  allowed 
him  to  remit  collections  is  admissible  as  part  of  res  gesta  to  show 
embezzlement     . . . ; 4t7 

Construction  company,  superintending  construction  for  a  commission  is 
agent  of  owner,  making  owner  liable  for  premium  on  bond  taken 
out  by  construction  company 438 

Liability  of  undisclosed  principal  for  acts  of  agent 4S9 

Where  attorneys  were  authorized  to  Jointly  issue  policies,  policy  issued 
by  part  of  them  was  not  in  compliance  with  power,  and  was  not 
binding    on    Insurer 439 

8eo.  36  N.  Y.  Ins.  Laws,  prohibiting  officers  of  company  from  receiv- 
ing money  for  aiding  in  loan,  is  Independent  of  penal  laws 442 

Opinion    of    agent    as    to    whether    unauthorized    company    would    pay 

policy  Is  inadmissible  In  action  on  premium  note 448 

ALIENATION. 

[See    Conveyance;    Policy;    Risk;    Sale.] 

ALTERATIONS. 

[See    Policy;    Repairs;    Risk.] 

ABIBIOUTTT. 

[See  Contract;    Policy.] 

Reasonable  doubts  and  A  are  resolved  in  favor  of  Insured 1 

Inconsistent  provisions  are  resolved  in  favor  of  insured 189 

Rule    that    doubtful    terms    are    construed    strictly    against     company 

applies    to   standard    policy Tt 

A  are  resolved  in   favor  of  assured 86,  108,   206.  809,     879 

Construction  of  forfeitures,  penalties  and  ambiguities  is  strictly  against 

company    213 

Questions   in   application,    if  ambiguous,   are  construed   most   favorably 

to    insured 228,  245 

General  rules  for  construing  Insurance  contracts  given 293 

Language  of  contract   being  that  of  company,   all  doubts  are  resolved 

against  it 317,  818 

Where  policy   is  susceptible  of  two   constructions  that   most  favorable 

to  assured  will   be  adopted 820,  405.  448 

ANNOTATIONS  TO  CASES. 

[See   Leading   Art  Idea] 

Arbitration  as  condition  precedent  to  action  on  Insurance  policy 9 

Loss  or  destruction  of  books.  Inventory,  etc.,  as  excusing  their  produc- 
tion as  required  by  policy 9 

Effect  of  temporary  condition  which  ceased  before  loss  under  general 
provision    against    increase    of    risk,    or    specific    provision    against 

certain    conditions 9 

Furnishing  proofs  of  loss  not  under  oath  as  substantial  compliance  with 

policy  requiring  proofs  under  oath 9 

Fire  insurance  as  a  business  aflTected   by  public  interest 99 

Effect  of  discharge  of  person  primarily  liable  for  loss  of  insured 
property,    or    of    a    contractural    provision    giving    him    benefit    of 

insurance,  upon  insured's  right  of  action  against  insurer 99 

Fall  of  building  clause  in  fire  policies 114 

Indications    that    building    may    be    intentionally    set    on    fire    as    an 

Increase   of   risk 115 

Validity    of    insurance    on    intoxicating    liquors    as    affected    by    liquor 

laws     116 

Jurisdiction  of  equity  to   adjust   losses   between   concurrent   polioies....   116 
Effect  of  temporary   condition  which   ceased   before   loss,  under  general 
provision    against    increase    of    risk,    or    specific    provision    against 

certain    co/idltlon 115 

Import  of  word  "additions"  In  policy  of  fire  insurance 115 

Effect  of  false  swearing  in  proofs  of  loss 115 

Validity  of  assignment  of  policy  to  persons  named  in  will 121 

Right  of  policyholders  to  an  accounting  by  insurer 122 

Life  insurance  as  assets  of  bankrupt 122 

Effect  of  failure  to  pay  premium  in  absence  of  provision  for  forfeiture.   122 
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Abatement   of   action   on    insurance   policy    by    reason    of   pendency    of 

action   in   foreign  Jurisdiction 197 

Right  of  insured  to  return  of  premium  wliere  policy  is  void  or  voida- 
ble   because    of   misrepresentations 206 

Validity    of    assignment    of    interest    in    life    policy    to    one    paying 

premiums    206 . 

Waiver    of    provision    as    to    chaange    of    occupataion    by    continued 

receipt  of  dues 211 

Power  of  legislature  to  forbid  defense  of  suicide  in  life  Insurance 297 

Right  of  beneflt  society  to  decrease  benefits ,  305 

Right  of  beneflt  society  to  Increase  rates '806 

Who  are  "L.egal  Representatives"   in  life  insurance  policies 806 

Effect  of  consideration  moving  beneficiary  named  in  beneflt  certifloate 

upon  right  of  member  to  change  beneflciary 306 

When  strict  compliance  with  requirement  as  to  time  of  notice  in  acci- 
dent policy  is  excused 811 

Does  general  requirement  as  to  external,  violent  and  accidental  mean» 
apply  to  a  separate  provision   as  to  liability  in  case  of  death  or 

injury  from  certain  speclfled  causes 811 

Liability  for  indemnity  against  total  disability  which  results  from  an 

injury  for  which  an  Independent  Indemnity  is  provided 811 

Liability  for  death  under  policy  Insuring  against  permanent  disability..  811 
Liability  under  accident  policy  for  death  or  injury  caused  by  medical 

treatment    812 

Voluntary  exposure  to  unnecessary  danger 312 

Character  of  Insurance  or  company  referred  to  by  question  in  appli- 
cation for  life  or  accident  insurance  as  to  other  insurance  or  as  to 

previous  rejection  of  application 340 

Relief  from  mistake  of  law  as  to  effect  of  insurance  policy 857 

The  history  of  the  development  of  the  warranty  in  Insurance  law 411 

Social     insurance .411 

Legality  of  object  affecting  validity'  of  insurance  policy 430 

Injuries  covered  by  employers'    Indemnity  policy 444 

Liability   of    indemnity    company    to    compensate    insured    for    expenses 

incurred  in  successful  defense  of  compromise  of  action 444 

Construction    of    bond    or    policy    indemnifying    employer    against    loss 

from  negligence  of  employe 454 

Character  of,  and  rules  governing  contracts  by  corporations  engaged 
for  profit   in   business  of   guarantying  the   fidelity   or   contracts   of 

other    persons 454 

What  reference  in  policy  to  application  will  make  it  part  of  policy....   454 
Right   to  maintain   single   suit    in   equity   to   enforce   separate   liability 

of  members  of  an  insolvent  insurance  association 454 

ANNl^AI.  BEPOBT. 

Publication  of  A  in  paper  "of  the  largest  general  circulation,"  con- 
strued     415,  416 

ANNUITIES. 

[See    Certificate.] 

Deferred  A  policy  is  not  void  as  against  public  policy 404 

Trustee  in  bankruptcy  cannot  recover  money  paid  for  deferred  A 
policy,   although    he  is   entitled   to   proceeds   of  annuitants   Interest 

therein    404 

Paid-up  annuity  passes  to  trustee  in  bankruptcy  subject  to  right  of 
wife  to  receive  proceeds  upon  death  of  annuitant,  notwithstand- 
ing his  right  of  surrender  at  end  of  twenty  years 451 

ANn-CO»IPACT   LAW. 

[See  Compact;  Rate  Associations;  Statutes.] 

APPMCATION. 

[See  Agent;  Forfeiture;   Representations;  Value  and  Valuation;  Warranty.] 
Where  policy  stipulated  that  A  contained  all  the  representations  made 
concerning   the   insurance,   the   company   could   set   up   misrepresen- 
tations   in    such    A,    although    the    agent    who    took    the    A    was 

informed    otherwise 4 

Limitations  in  A,  which  is  part  of  contract,  upon  authority  or  agent 
to  waive  conditions  of  contract,  apply  both  as  to  matters  relating 
to  inception,  as  well  as  to  those  arising  after  its  execution 4 
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Applicant,  who  did  not  read  A.  li  not  responsible  for  answers  per- 
verted by  agent i 

Applicant  may  assume  that  company  has  made  inquiries  as  to  material 

matters    B,     88 

Misstatement   as   to   title,    honestly   bellevlner   same   to    be   true,    avoids 

policy    17 

Statute  requirine:  copy  of  A  to   be  attached  to  policy,   does  not  apply 

to   oral   contracts 18 

Misrepresentation    as   to   model   of   automobile    is   material    and    avoids 

recovery   21 

Act    of    agent    perverting    facts    in    making    out    A    is    chargeable    to 

company    45 

Statute  providing  that  false  statements  in  A  shall  be  no  cause  for 
forfeiture  unless  material,  applies  to  covenants  of  warranty 
contained  in  policy 71 

Contract  Is  complete  upon  approval  of  A  by  authorized  agent 77 

Obligations    of    company    depend    upon    acceptance    of    A    and    not    on 

notice  of  such  acceptance  to  insured 78 

"Concealment"  is  the  intentional  withholding  of  material   facts 85 

A  to  another  company  is  Inadmissible  in  action  on  policy  orally  applied 

for   shortly    before   written    A 86 

Failure   to   make   inquiry   as  to   existence   of   incumbrance   is  a  waiver 

thereof    88 

Misrepresentation  of  value  Is  Immaterial  to  risk 91 

To-  constitute  "false  swearing"  statements  must  have  been  know- 
ingly   and    Intentionally    false 114 

False  answers  as  to  attendance  by  physicians  do  not  avoid  policy 
unless  It  appears  that  disease  for  which  Insured  was  treated  caused 
his  death  under  Missouri   law 119 

Statute,  providing  that  misrepresentations  shall  not  avoid  policy  unless 
matter  misrepresented  contributed  to  loss,  abrogates  distinction 
between   representations   and   warranties 119,  176 

Willful  fraud  will  be  regarded  as  defense  only  when  it  appears  to 
have  been  about  a  matter  which  contributed  to  cause  of  death, 
under  Sec.   7890  Mo.  Rev.  St.  1899 119 

Preliminary  statement  forming  no  part  of  contract  need  not  be 
attached  to  policy  under  Statute  requiring  A  to  be  attached  to 
policy    120 

Where  A  stipulated  that  if  no  answer  is  made  it  shall  be  taken  that 
warranty  is  true,  copy  of  such  A  Is  admissible  even  though  con- 
taining affirmative  answers  to  questions  unanswered  In  original  A.  120 

Breach  of  warranty  as  to  treatment  by  physicians  is  cause  for  for- 
feiture         121 

"Other    companies    and    associations"    does    not    include    insurance    in 

accident  companies  and  fraternal  societies 122 

Under  statute  requiring  A  to  be  attached   to  policy,   it  was  proper  to 

strike  A  from  complaint  where  not  so  attached 128 

Condition  of  policy  that  contract  shall  not  be  operative  unless  delivery 
is  made  while  insured  is  In  sound  health  can  not  be  set  up  as 
defense  where  A  was  not  attached  to  policy 128 

Suppression    of    faart    of    consultation    with    physician    who    reported 

existence  of  tubercular  germs  was  fraudulent   concealment 187 

Affirmative  answer  to  question:  "Any  disease  of  chest  or  lungs?"  did 
not  put  Insurer  on  inquiry,  where  In  subsequent  answer  applicant 
failed  to  state  fact  that  he  had  been  advised  that  he  had  con- 
sumption       187 

Company  should   have  been   notified  of  change  of  conditions  of  health 

between  time  of  making  A  and  issuance  of  policy 138 

Whether  insured  was  guilty  of  conscious  fraud  in  signing  A  in  which 

agent  had  perverted  facts  is  for  Jury 154 

Burden  Is  on  company  to  prove  that  applicant  made  false  answers  to 

agent  who   made  out   A 164 

Whether  A  was  annexed  to  lost  policy  was  for  jury,   and   instruction 

assuming  that  it  was  attached  is  erroneous 154 

That  insured  conducted  a  grocery  in  which,  at  times,  he  sold  liquors, 
was  not  necessarily  inconsistent  with  statement  that  he  was  not 
engaged  in  sale  of  intoxicating  liquors 156 

"Have   you    ever    used     •     •     •     liquors    or    tobacco    to    any    excess?" 

refers  to  customary  or  habitual  use 168 

"Habit"  contemplates  frequent  repetitions — not  occasional  or  excep- 
tional   acts 168 

"This  year"  as  used  in  A  means  one  year  past 167 
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Where    Intent    to    make    application    part    of    policy    clearly    appears, 

both  will  be  construed  together  regrardless  of  phraseologry 167 

False  statements  in  A  as  to  matters  not  relied  upon  by  company,  furn- 
ish no  grounds  for  rescission ^ 167 

A  bad  cold  is  so  slight  an  ailment  that  it  is  not  material  to  be  known 

by    company 168 

Parol   evidence   of  statements  made   by  agent   are  inadmissible   to  var>' 

the  terms  of  the  A 172 

Where  A  was  attached  to  policy  stipulating  that  such  A  was  a  part 
thereof,  the  statute,  prohibiting  a  company  from  making  any 
agreement  except  as  expressed  in  the   policy,   is  satisfied 177 

Where  company  furnished  proof  of  its  defense  of  breach  of  warranty, 
it  established  a  prima  facie  case,  shifting  the  burden  of  avoiding 
those   defenses   to   the   plaintiff 184 

An  A  to  be  insured   is  but  a  proposition.     It  must  be  accepted  before 

there  can  be  a  meeting  of  minds  so  as  to  form  a  binding  contract..    186 

Where  A  is  not  attached  to  policy  as  law  requires.  It  is  no  part  of 
contract,  and  false  statements  therein  will  not  avoid  recovery; 
fraud    however,    may    be    shown 193 

Agreement  made  by  soliciting  agent  as  to  what  A  shall  contain  binds 

company    194 

Mistake  of  agent  in  preparing  A  is  chargeable  to  company 194 

Failure   to   read   policy   is   not   negligence   as   assured   may   assume   that 

it   conforms   to   A 194 

Failure   of   intelligent    person   to   read    application    before   signing   same 

is    negligence 195 

"No  such  statement  shall  avoid  the  policy  unless  contained  In  a  written 

application,"  as  used   in  Minn.   Standard  Policy,   construed 19r) 

Statements    made    by    applicant    in    writing,     not    attached    to    policy. 

are    incompetent    under    Minn,    laws 195 

Proof  of  false   statements  as   to   consultations   with   physicians   did    not 

established    fraud 195 

Where    statements    in    A    by    agreement    of    parties    are    made    material. 

their   falsity   avoids    recovery 201 

Court  may  instruct  jury  that  cancer,  tuberculosis,  and  Bright's  dis- 
ease are  material   to   risk 201 

Official  receipt  set  out  in  A  reciting  that  it  would  not  be  valid  if 
Issued  after  a  certain  date,  which  had  expired  before  making  of 
A.    was    a    nullity 202 

Testimony  of  medical  examiner  that  he  recommended  risk  not  upon 
applicant's  statement  but  upon  his  own  examination  was  competent 
to  show  that  assured  did  not  have  disease  which  company  claimed 
she     did 204 

Annotation:        Right    of    insured    to    return    of    premium    where    policy 

is  void  or  voidable  because  of  misrepresentations 206 

Company  has  right  to  reply  on  statements  In  A  warranted  to  be  true..    223 

Breach  of   warranty  as  to  condition  of  health  of  self  an   family  avoids 

recovery    , 223 

"Insanity,    or   any    other    hereditary    disease."'    has    reference   to    heredl- 

tar>'    Insanity 228 

Although  insured  misrepresented  her  pregnant  condition,  such  mis- 
representation was  Immaterial  where  her  death  was  from  pneu- 
monia following  confinement 230 

Statement    as    to    associatation    with    persons    having    tuberculosis     is 

material,   and   where   false  avoids   recovery 235 

Evidence  considered  and  held  that  Insured  did  not  make  false  state- 
ments concerning  associations  with  persons  having  tuberculosis....    235 

"Former  illnesses"  does  not  contemplate  trifling  or  temporary  ail- 
ments        237 

Whether   or   not    insured    had    failed    to    disclose    a    former    illness    was 

for  Jury 287 

"Dally  practice"   in  use  of  liquors,   construed 245 

After  inquiry  as  to  "daily  practice"  in  use  of  liquors,  a  subsequent 
question:     "What    has    been    your    practice    in    the    past?"    held    to 

refer  to  dally  practice  in  past 245 

A  and  by-laws  are  parts  of  contract  of  membership  in  mutual  benefit 

society    248 

Statements*  in  A  which  are  made  part  of  contract  are  warranties  and 

must   be   literally   true 248 

"Good    health"    construed 249 

Statements  as  to   family   history   are   not.   as  matter  of   law,    material 

to    risk 249 
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statement  by  insured  that  he  waB  a  "merchant"  whereas  he  waa 
engaged  in  saloon  business,  was  an  evasion  of  facts  avoiding 
policy    266 

Failure  to  answer  questions  is  not  equivalent  to  negative  answer 272 

Although  policy  provides:  "each  and  every  part  (of  application)  shall 
be  held  to  be  a  strict  warranty/'  statements  in  A  are  repre- 
sentations        272 

Evidence     held     InsufUcient     to     show     that     insured's     relatives     were 

afflicted   with   consumption 272 

Retention  of  policy  with  A  attached  estops  insured  to  set  up  per- 
version   of   facts   by   agent 272 

Statutory  provision  that  misrepresentations  shall  not  avoid  policy 
unless  material  has  no  application  to  promises  to  be  kept  or 
broken   after   policy    became   effective 298 

"I  hereby  warrant"  does  not  create  a  warranty  where  read  In  con- 
nection that  answers  are  true  to  best  of  knowledge • 296 

Where  there  is  doubt,  statements  in  A  will  not  be  treated  as  war- 
ranties       296 

That  word  "warranty"  is  used  does  not  necessarily  render  state- 
ments warrant  ies 296 

False    answer    as    to    relationship    of    beneficiary    was    material     and 

avoided  policy 810 

Law  providing  that 'misrepresentations  shall  not  effect  forfeiture  unless 
material  to  risk,  modifies  rule  respecting  warranties,  and  abol- 
ishes merely   technical   defenses 315 

Good  faith  of  applicant,  when  for  court  and  when  for  Jury 816 

Whether  statement   as   to   health    was  made   in  good   faith,   under   the 

evidence,  was  for  Jury 816 

Statements  as  to  health-  and  consultations  with  physicians  have  refer- 
ence to  permanent  and  serious  troubles  and  not  temporary 
ailments   ^ « 816 

That  applicant   believed  physician's  diagnosis  wrong  was   competent   to 

explain  answers  to  question  in  A 817 

In  A  for  "health  and  accident"  insurance,  question  as  to  prior  rejec- 
tion refers  to  rejections  of  applications  for  "health  and  accident" 
insurance,     alone 817 

False  statements  in  A  which  are  part  of  contract,  avoid  recovery 817 

"True,    full   and   complete"    statements   as   to   health    call    for   facts   not 

opinions    817 

Warranty    endorsed     on    policy    and     referred     to    therein     is     "plainly 

expressed  in  the  policy"  within  meaning  of  laws  of  Alabama 382 

By  warranting  statement  to  be  true,   applicant   thereby  agreed   that   it 

was  material    882 

Annotation:  Character  of  insurance  or  company  referred  to  by  ques- 
tion in  application  for  life  or  accident  insurance  as  to  other  insur- 
ance or  as  to  previous  rejection  of  A 340 

Omission  to  Inform  insurer  of  past  history  of  master  of  vessel  did  not 

constitute  a   non-disclosure  of  material    facts 848 

Omission    to    inform    insurer    of    facts    relating    to    over-insurance    of 

vessel   was  a   non-disclosure  of  material   facts 348 

Failure  of  obligee  to  divulge  facts  of  which  no  inquiry  was  made  held 

no    fraud    378 

Preliminary   negotiations   are   merged    In   policy 888 

Where  company  had  knowledge  of  collateral  agreement  of  soliciting 
asent  to  procure  loan,  it  could  not  accept  part  of  agents  act  with- 
out    accepting     all 421 

Where  policy  for  amount  less  than  applied  for  was  issued,  applicant 
cotild  reject  same  and  look  to  company  for  protection  against 
liability    on    premium    note 423 

Where   warranties   In    A    as   to   duties   of   employe   were    misrepresented 

surety    was    not    liable    on    bond 422 

Misrepresentation  in  A  must  be  pleaded  to  avail   insurer  as  a  defense..    431 

Stipulation    In    bond    held    to    have    superseded    agreement    In    A    as    to 

supervision    by    employer 437 

That    A     had    been    altered    without     assured's    knowledge,     would    not 

affect  his  liability  on   note   given   for  first   premium 449 

Want  of  truth  in  a  representation  Is  cause  for  forfeiture  If  It  is  ma- 
terial,   otherwise    not     , 452 

Representations   by  applicant   that    he   had    never   had    an   open   sore   or 

a  severe  Illness,   nor  undergone  a   surgical   operation  are  material..    452 

Annotation:       What    reference    In    policy    to    application    will    make    it 

part  of  policy 454 
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Failure  to   rescind   by  returning  premium   estops   compaany   to   set   up 

breach    of    warranty 296 

Whether  Insured  made  false  statements  In  A  is  for  Jury 156 

Whether  or  not  false  statements  of  applicant  were  made  with  Intent 

to  deceive,  and  whether  material,  were  for  Jury 154 

False  statements  In  A  If  material  to  risk  avoid  policy.....' 200 

False  statement  as  to  treatment  by  physicians  forfeits  policy 184,  181 

That  policy  was  procured  by  fraud  may  be  shown  although  A  was  not 

attached  to  policy  as  statute  required 148,  193 

Statute    provldinir    that    misrepresentations    shall    not    effect    forfeiture 

unless  material,   does  not   changre  law  of  warranty  as  to  material 

facts    245 

Burden  of   proof  is  on   company   to   show   that   statements   In    A   were 

false     155,  238,   286,   316 

Burden  Is  on  society  to  prove  charge  of  fradulent  statements  In  A....  223 
Questions    In    A,     If    ambiguous,     are     construed    most    favorably    to 

Insured    228,  245 

Representations  and  warranties  distinguished 223,  452 

Warranties  must  be  strictly  true  irrespective  of  their  materlalty 228 

Statements   in   A    which    are    warranties,    where    false,    avoid    recovery, 

whether   innocently   or   intentionally   made 168 

False  answers  as  to  material  facts  avoid  policy  regardless  of  whether 

answers    are    warranties « 273 

APFRAISEMRNT. 

[See   Arbitration   and    Award.] 

Acts  of  Insured  rendering  appraisal  impossible  Is  without  effect,  where 

a  refusal  to  enter  appraisal  would  not  void  policy 81 

Failure    to   appraise    is   only    available    as   defense   where   parties    have 

disagreed  as  to  amount  of  loss 44 

Denial  of  liability,  or  refusal  to  pay  on  other  grounds,  waives  A.... 44,     45 

Compliance  with  by-laws  of  mutual  company  as  to  manner  of  adjust- 
ment  Is   condition  precedent   to   right   of  action 49 

To  take  advantage  of  conditions  of  policy  for  appi^isal  of  loss,  com- 
pany must  plead  disagreement  as  to  amount  of  loss  prior  to  com- 
mencement   of   suit 77 

Failure  of  assured  to  name  appraiser  is  not  defense  unless  plead- 
ings show   a  disagreement 94 

That  appraisers  met  without  notice  to  company  would  not  avoid  'A...     94 

approximate:  cause. 

[See  Earthquake:   Proximate  Cause.] 

ARBITRATION  AND  AWARD. 

[See  Condition  Precedent;   Policy.] 

Annotation:     Arbitration    as    condition    precedent    to    action    on    Insur-  . 

ance   contract 9 

Policy  limitation  on  time  of  suing  does  not  apply  to  action  on  award..  54 
Where    insured    alleged    that    award    had    been    fraudulently    made,    it 

was    unnecessary    to    bring    separate    action    to    set    aside    award 

before   suing   on   policy 67 

Selection  of  umpire  need  not  be  in  writing 69 

Court  of  equity  may  set  aside  award  fraudulently  procured 72 

Courts   will    not    interfere   with    A   because   of    inadequacy    unless    such 

inadequacy  is  so  great  as  to  Indicate  bias  on  part  of  arbitrator. . .  72 
That    adjuster   had    previously    acted    in    same    capacity    for   defendant 

and    other    companies    did    not    disqualify    him    so    as    to    render 

award    invalid 78 

Denial  of  liability  waives  requirement  of  submission  to  A 80 

Compliance  with  condition  as  to  A  is  condition  precedent 82 

Failure    to    demand    A    within    time    specifled    held    a    waiver    of    the 

requirement    86 

Where  insurer  made  no  active  efforts  to. bring  about  A  it  could  not  set 

up  failure  to  arbitrate  as  a  defense 89 

By-law   providing   that    no    suit    can    be    maintained    until    board    of    A 

has   passed   on  validity  of  claim,   is  valid 98 

Voluntary  societies  may  establish  tribunal  to  adjust  differences  between 

it'  and   members  and   make   Its  Jurisdiction  final 99 
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ARSON. 

[See   Criminal   Law;    Statutes.] 

Indictment    for   A    Is   not   defective    In   failing   to   allege   that    company 

Insuringr  property  was  authorized   to  do  business  In  state 8 

Statement  of  hisured  to  adjuster  three  weeks  after  fire,  that  all  he 
wanted  was  that  property  be  put  In  same  condition,  was  not 
port  of  res  gestae  and  was  Inadmissible  to  rebut  arson 23 

Procurance  of  other  insurance  with  knowledge  of  contemplated  incen- 
diarism did  not  constitute  fraud,   unless  insurance  was  excessive..     S6 

Whether  or  not  Insured  fraudulently  flred  his  stock  was  for  Jury,   and 

their  flnding  that  he  did  would  not  be  disturbed 36 

Attempt  of  unknown  person  to  set  Are  to  building, was  not  an  increase 

of    hazard 40 

Declarations  of  a  third  person,  to  the  effect  that  there  would  be  a 
Are  held  Incompetent  to  establish  that  Are  was  of  incendiary 
origin    lis 

Annotation:     Indications  that  building  may  be  intentionally  set  on  Are 

as  an  Increase  of  risk IIS 

ARTICLES   OF   INCORPORATION. 

[See    Charter;    Contract;     By-Laws.] 

ASSESSMENTS. 

[See  Fraternal  BeneAt  Orders;   Mutual  Company.] 

Non-payment  of  illegal   A   Is  no  cause  for  forfeiture 3 

Burden    is    on    company    to    show    validity    of    A    for    non-payment    of 

which    a   forfeiture   is   claimed 3 

Under    by-laws    authorizing    the    making    of    A    to    pay    actual    losses. 

an  assessment  for  an  amount  In  excess  of  actual  losses  is  illegal..        3 

Making  A  after  knowledge  of  facts  avoiding  policy,  and  retention  of 
same  after  loss  occurs  does  not  revive  a  void  policy  or  effect  a 
waiver    of    forfeiture 27 

By-law   providing    for    forfeiture    is   A    were    not    paid    within    60    days 

after    notice    are    self-executing 29 

Liability  of  members  of  mutual  company  to  A  Is  contingent,  and 
statute  of  limitations  does  not  operate  In  his  favor  until  liability 
is  made  absolute  by   corporate  action  or  Judicial   determination...      48 

Members  of  insolvent  mutual  company  are  bound  by  decree  against 
com;pany  ascertaining  its  liabilities  and  assessing  members  to 
pay    same 4S 

Wrongful    forfeiture   excusos   tender   of   subsequent    A 127,   131,   192 

Acceptance   and   retention   of   A   after   due   date   waives  forfeiture 131 

Non-payment   of   excessive    A.    there   being   no   protest,    raises    inference 

policy    has   been   abandoned 132 

Notification  that  A  will  not  be  accepted  excuses  tender 192 

Suspension  in  June,  after  June  dues  had  been  paid,  was  Invalid,  not- 
withstanding certain  back  dues  were  unpaid 207 

By-law  authorizing  executive  committee  to  re-rate  members  held  to 
apply  to  existing  members  as  well  as  those  thereafter  becoming 
members    209 

Acts    of    executive    committee    in    re-ratlng    members    binds    members, 

where   by-laws    give   them   authority   to   so   do 209 

Under    reserved    power    to    amend    by-laws,    society    may    increase    rate 

of   A    210 

Change  of   rate  of   A   affecting  all  members  of  class  to   which    Insured 

belonged     was  not  an  arbitrary  change 210 

Change  of   rate  of   A   so  as  to  require  payments  according  to   fraternal 

congress  table  was  not   unreasonable 210 

Ineligible   beneficiary  is  entitled   to   reimbursement  of  A  paid  by  him..    215 

Before    Insured    Is    entitled    to    have    A    paid    out    of    beneAts,    society 

must    have  been   notified   of  sickness 215 

Amendment  to  by-laws  defeating  right  of  beneficiary  to  have  one  A 
per  month  made,  thereby  reducing  benefits,  was  an  Impairment 
of  contract 216 

Where  local  lodge  had  paid  several  A  for  member,  its  refusal  to  pay 
another  A  would  not  forfeit  Insurance  unless  member  had  been 
given    notice    of    the    A 220 

Evidence    considered    and    held    that    whether    notice    of    A    had    been 

mailed    to   Insured   was   for   Jury 220 

Custom  of  accepting  A   after  due  date  estops  company 225,  234 

Oflficer  of  local   lodge  may  waive  forfeiture  for  non-payment  of  A....   224 
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Act  of  officer  of  local  lodge  In  crediting  payment  of  A.  and  aftt^r 
death  of  member  accepting  payment  of  such  A  and  retaining 
same   is   waiver   of   forfeiture 226 

Tender  of  A  to  treasurer  of  local  council  is  not  tender  to  corporation..   239 

Local  secretary  is  agent  of  society  in  collection  of  assessments 241 

Where  notice   of   A   was   not   sent   to   culdress   given   In   policy,    society 

could   not   avoid   liability  for  non-payment 247 

Statute   providing   that   A   shall   not    be   lower  than   fraternal    congress 

table  is  void  as  a  delegation  of  power  *to  another  body  to  fix  rates  261 

Stipulation  in  benefit  certificate  that  no  notice  of  A  shall  be  neces- 
sary,   is    valid 266 

Failure   to   give   notice  of  A,    where   it   had   been   custom   to   give  such 

notice,  estops  company  to  claim  forfeiture  for  non-payment  of  A..   266 

Change  of  plan   of  A   in  order  to  better  fulfill   contract  obligations   is 

within  reserved  power  to  amend   by-laws 269 

Having  acquiesced   for  several   years  in  change  of  plan   of  A,   member 

is   estopped   to   question  validity   of   change 259 

Non-payment  of  A   forfeits  Insurance,   the  policy  so  stipulating 262 

Where  by-laws  of  benefit  society,  which  are  part  of  contracts,  provide 
for  extra  A,  there  is  sufficient  compliance  with  Sec.  9471  Ohio 
Code,  providing  that  contracts  of  such  societies  shall  provide  for 
extra   assessments 262 

Failure  of  collector  to  call  for  A  is  no  cause  for  estoppel,   there  being 

no   condition   of  the  contract   prescribing  such   duty 262 

Local  order,  having  a  loan  fund  out  of  which  to  pay  A  for  defaulting 

members,  should   have  paid  insured's  A  out  of  such  fund 261 

Proof  of  non-payment  of   fixed   A  should   have  been  permitted   without 

first   having  proved   the  making  of  other  A    by  directors 268 

Provision   for  forfeiture   ipso  facto  for  non-payment  of  A  is  valid 268 

Where    A   were   a   fixed   and    continuing   charge    levied    by    constitution. 

no   notice   thereof  was   necessary 275 

Where  A  are  irregular  in  amount  or  time,  notice  thereof  is  condi- 
tion   precedent   to    right   to    forfeit    insurance 275 

Conduct  of  parties  with  reference  to  necessity  of  furnishing  notice  of 

A    will   be   considered    in   construing   by-laws 276 

Amendment    of   by-laws   increasing   A   or   reducing   benefits,    when   not 

Impairment    of    contract 282 

Custom  of  permitting  local  scribe  to  collect  A  abrogates  by-law  requir- 
ing A  to  be  paid  to  national  scribe 282 

Prompt  payment  of  dues  is  waived  where  dues  paid  to  local  scribe 
after  due  date,  were  retained  by  national  scribe  with  knowledge 
of  such  fact,  but  without  knowledge  that  member  died  after 
payment   but  prior  to   his  receipt  thereof 282 

Where  statute  under  which  society  is  organized  authorizes  it  to  in- 
crease A,   by-laws  to  that  effect  do  not  Impair  contract 282 

To   sustain   plea   of   forfeiture,    it   was    Incumbent   on    society    to    show 

notice  of  forfeiture  as  by-laws  provided   for 289 

Provision  authorizing  deduction  of  A  for  unexpired  period  of  expect- 
ancy  will   be   enforced 296 

Canadian    legislation    authorizing    increase    in    A,     thereby     impairing 

Contracts,  will  not  be  recognized  by  courts  of  state 297 

Annotation :     Right  of  benefit  society  to  increase  rates 805 

Acceptance  of  A  after  claims  had   been  filed,   without  full   knowledge 

of  facts  was  no  waiver  of  forfeiture 818 

Collection  of  past  due  and  future   installments  of   A   waives  forfeiture 

for   non-payment    ' 825 

Custom  of   ignoring  delinquencies   as   to   other  members    is   competent 

to  show  waiver  of  prompt  payment 327 

ASSESSMENT   C03IPANY. 

[See    Fraternal    Benefit    Orders;    Mutual    Company.] 

ASSETS. 

[See   Bankruptcy;    Insolvency.] 

Annotation:     Life  Insurance  as  A  of  bankrupt 122 

"Assets"    defined    210 

"Liability  on  policies,"  within  meaning  of  N.  J.  tax  act,  construed 418 

ASSIGNMENT. 

[See  Gift:   Policy.] 

Assignee  has   no   greater   rights   against   company   than  assignor 27 

Formal  A  to  subrogee  under  subrogation  clause  is  unnecessary 28 
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A  of  policy  without  written   consent  of  company,   altbouerh   reassigned 

before    loss,    avoids    recovery 41 

Agent,    clothed    with    authority    lo   make   contracts    of   Insurance,    binds 

company  by  endorsing  consent   to   A 51 

A   of   mortgage   by   mortgagee   to   a   third    person,    passes    no    rights   in 

policy  payable  to  mortgagee  as   his  Interest   may   appear 62 

Stipulation  m  mortgage  ihat  It  is  to  be  taken  as  an  A  of  mortgagor's 
Interest  in  event  of  loss,  is  not  an  A,  but  Is  merely  an  execu- 
tory   agreement 66 

An   A  of  a  mortgage  does  not  transfer  policy  held   by  mortgagee 102 

Where  a  mortgagee  assigns  mortgage  he   cannot   recover  on   policy  for 

loss  before  transfer,  as  he  has  no  Interest  to  be  made  good 102 

Annotation:     Validity  of  A  of  policy  to  person  named  In  will 121 

Failure  of  children,  to  whom  policy  had  been  assigned,  to  pay  pre- 
miums,  as   they   had   agreed    defeats   their  right    to   proceeds.  .125,  126 

Where   policy   is   payable   to   designated    beneficiaries,   an   A    by   insured 

does   not   divest    them   of   their   rights 128 

Written   request   for  change  of  beneficiary  and   Indorsement  of  consent 

by  company  held  to  be  a  change  of  beneficiary  and  not  an  A....   180 

Policy  providing  for  payment   of  semi-annual   Installments   created   an 

assignable    debt     ISS 

A   for   benefit   of   creditors   precludes   insured    from   surrendering   policy 

having  surrender  value   for   benefit   of   himself 185 

Measure  of  recovery  under  A  to  co-partner  to  extent  of  such  Interest 
of  co-partner  at  time  policy  becomes  claim.  Is  amount  which 
insured   owed    co-partner   at   that   time 144 

Husband  may  assign  policy  payable  to  executors,  administrators  or 
assigns,  notwithstanding  statute  providing  that  Insurance  effected 
by  a  husband  shall'  Inure  to  widow,  or  next  of  kin,  free  from 
claims  of  creditors,   but  not  so  if  policy  Is  payable  to  widow 14S 

Absolute  A  of  policy  payable  to  executors,   etc.,   leaves  no  legal   rights 

in   Insured   or   his  representatives 145 

Insured    after   having   obtained    repeated    money    advances   on    security 

of  policy  is  estopped  to  deny  A 146 

Parol  contract  of  A  Is  valid 146,  151 

Policy  on  life  of  one  partner  In  favor  of  co-partnership  may  be  assigned 

to    corporation    succeeding    to    business 151 

Paper  transferring  Interest  In  policy  held  to  be  an  equitable  A  and  not 

testamentary    disposition     158 

Absence  of  approval  of  A  can  be  questioned  only  by  company 168 

A   of   policy    to   secure    loan    held    to    be   a    pledge    and    not    a   chattel 

mortgage     166 

A  of  policy  to  one  without  Insurable  interest  In  pursuance  of  agree- 
ment  made  at  time  of  Issuance  of  policy.  Is  a  wager  contract  and 
against  public   policy 160 

Any  person  may  Insure  his  life  and  afterwards  assign  the  policy  to 
another  having  no  Insurable  Interest  If  such  A  Is  not  made  to 
cover  a  wager  contract 165 

An  A  of  a  policy,  where  not  a  mere  device  to  cover  a  gaming  con- 
tract  Is   valid 166,  188,  111 

Assignees  to  whom  assured  owed  money  have  an  inrarable  Interest  in 
his  life  and  It  Is  Immaterial  whether  policy  was  originally  Issued 
to  them  or  subsequently  assigned  to  them 188 

Provision  of  A  that  It  was  not  made  as  collateral  security.  In  view  of 
other  considerations  named,  means  that  the  assignees  were  to 
receive  all  of  the  proceeds 188 

An   A   of  a  policy  valid   at  Its   Inception    Is    legal,    even   though   the 

assignee  has   no  Insurable   Interest 188 

The  validity   of  A  of   policies   Issued   by   a   foreign   company   made   In 

Massachusetts  are  governed  by  the  laws  of  that  state 185 

▲II  rights  except  as  are  reserved  to  assured  belong  to  beneficiaries, 
and  cannot  be  Impaired  by  surrender  of  policy,  there  being  no 
reserved    right   to   so   do 187 

Beneficiary  Is  bound  by  surrender  in  which  he  Joins 187 

That  father  Is  natural  guardian  of  children  would  not  validate  sur- 
render of  policy  by  him  payable  to  children 188,  189 

Payment  of  proceeds  to  assignee  of  policy  is  waiver  of  requirement  of 

consent   to   A 184 

Assignee  who  pays  premium  has  lien  therefor  even  though  A  Is  void..  186 

Whether  assignee  bad  insurable  interest  in  life  of  assignor,  held  tor 
Jury     19ff 
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Where  assignee  has  reasonable  ^rrounds  of  expectation  of  pecuniary 
benefit  from  assured's  continued  existence,  he  has  an  insurable 
interest     196 

A  to  bcnefiolary  having  no  Insurable  interest  is  valid  to  extent  of  reim- 

bursinsr  him  for  amounts   paid   out  by  him 198 

Law   of  state   where   A   was  delivered,    and   not   residence   of   assigrnee, 

controls    in    construction 199 

Payment  to  assignee,  who  advanced  money  to  assured  to  be  used  in 
erambling  transactions,  did  not  release  company  from  liability  to 
assured's   executor    199 

Annotation:     Validity   of   assigrnment   of    interest   In   life   policy   to   one 

paying    premiums    206 

Policy  may  be  assigned  to  one  having  no  insurable  interest 211 

A  of  claim  for  benefit  after  approval  of  such  claim  Is  valid,  and 
assignee  may  enjoin  assignor  from  receiving  payment  and  society 
may  be  enjoined  from  paying  same   to  assignor 279 

A   by   husband   of   interest   In   wife's   policy,    for   a   consideration,   vests 

in  assignee  right   to  proceeds  thereof  upon   death   of  wife 89S 

Transfer  by   insolvent   husband  to  wife  of  policy   on   his   life   is   not   a 

fraudulent    conveyance     484 

ATTACHMENT. 

[See    Oarnishment;    Statutes.] 

ATTORNEY'S   FEES. 

[See    Measure    of    Recovery;    Penalty;    Statutes.] 
Where  no  demand  was  made  befoi*e  suit,   beneficiary  was  not   entitled 

to  statutory  penalty  and  A 128 

To  entitle  plaintiff  to  recover  statutory  penalty  and  A,  there  must  be 

proof  of  demand  before  commencement  of  suit 158 

Where  party  sued  on  behalf  of  himself  and  others,  court  had  dis- 
cretionary power  to  allow  A  for  counsel  representing  such  others..  204 
Company  filing  bill  of  Interpleader  Is  not  entitled  to  allowance  of  A..  208 
Where  trustee  in  bankruptcy  collected  insurance  on  policies  payable 
partly  to  himself  as  trustee,  and  partly  to  lienholders,  with  con- 
sent of  latter,  such  lienholders  were  chargeable  with  pro  rata 
part    of    A 460 

AUTOMOBILE  INSURANCE. 

[See   Policy.] 
Misrepresentation   as   to   model    of   automobile    is   material    and    avoids 

recovery   21 

Running    Into    hole    In   street    held    no    "collision"    within    meaning    of 

automobile    policy    879 

AUTOPSY. 

Refusal  to  consent  to  autopsy  Justified  Inference  against  plaintiff 
as   to   insured's   condition 117 

Written  request  that  beneficiary  consent  to  A  could  not  be  excluded  as 

being  an  offer  to  compromise 117 

Running  Into  hole  In  street  held  no  "collision  with  an  object" 879 

BAIIiMENT. 

[See  Warehouseman.] 

Proceeds  of  policy  taken  out  by  bailee  for  benefit  of  bailor  belong  to 

bailor    87 

Unauthorized  agreement  of  clerk  that  goods  left  with  corporation  in 
trust  would  be  protected  by  Insurance,  did  not  constitute  con- 
tract to  Insure,  and  was  not  binding  on  corporation 420 

Common  carrier  Is  Insurer  of  goods  while  In  Its  possession 449 

Transfer  company  to  which  goods  have  been  delivered  by  common 
carrier,  is  liable  as  an  Insurer  for  goods  destroyed  In  its  pos- 
session       449 

BANK  DEPOflrr  OUABANTVE  COMFANT. 

[See    Indemnity    Insurance.] 

BANKRUPTCY. 

[See  Statutes.] 
Policies   on    which    company    had    loaned    amount    equal    to    surrender 
value    do    not    pass    to    trustee    under    Bankr.    Act    July    1.    1898, 
C.    641    118 


Digitized  by  VjOOQ IC 


476  DIGEST   OP  INSURANCE   CASES.       [Vol.  XXIV 

Creditor  to  whom  policy  had  been  assigned  as  security  for  special 
account  and  other  obligations,  could,  after  satisfying  special 
account,  apply  proceeds  on  general  indebtedness,  to  exclusion 
of  other  creditors  represented   by  trustee 118 

Annotation:     Life    insurance   as   assets   of   bankrupt 122 

Policy,    under    which    Insured    was    authorized    to    change    beneficiary, 

passes   to   trustee ISO 

Sec.  70a  Bankr.  Law,  providing  that  cash  surrender  value  goes  to 
trustee,  has  no  application  to  policies  expressly  exempted  by  sta- 
tute  of   state 149 

Proceeds  of  policy  payable  to  administrator,  to  amount  of  $3,000.  as 
well  as  surrender  value,  are  exempt  from  claims  of  creditors 
under  Miss.    laws 149 

Legal   representatives  of  bankrupt   may  claim  statutory  exemption....   149 

Under  a  policy  payable  to  a  designated  beneficiary  if  living,  such 
beneficiary  had  a  vested  Interest  which  passes  to  his  trustee  in 
B  upon  the  death  of  the  assured  four  days  after  the  filing  of 
petition    In    B 178 

Life  policy  wherein  wife  is  contingent  beneficiary  passes  to  trustee  as 
part  of  bankrupt's  assets,  subject  to  right  to  redeem  by  payment 
of    surrender    value 876 

To  entitle  trustee  to  surrender  value.  It  is  not  necessary  that  such 
value  be  stipulated  in  policy,  if  It  is  conceded  by  practice  of  the 
insurer 417 

Bankrupt,    who   concealed   policies,    forfeited   right   to   exemption  under 

Pa.    laws 892 

B  of  defendant,  after  Judgment  has  been  rendered,  does  not  discharge 

surety  on  bond  to  stay  execution 400 

Trustee   In  B   cannot   recover  money  paid   for   deferred   annuity  policy, 

although  he  was  entitled  to  proceeds  of  annuitants  interest  therein  404 

Policy    having   cash    surrender   value   payable    to   assured   passes   to    his 

trustee    In    B 417 

Where  company  has  possession  of  policy  wrongfully  as  against  trustee 
in  B  it  cannot  Insist  on  surrender  of  such  policy  as  condition 
.    precedent   to   payment  of  surrender  value 417 

Policy   providing  for  payments  to  assured   If  alive  passes   to   trustee  In 

B    417 

Proceeds   of  policy   payable  absolutely  to  bankrupt  son.   upon  death   of 

assured  after  filing  of  petition  in  B,   pass  to  trustee 446 

Where  a  bankrupt,  prior  to  his  death,  had  borrowed  full  surrender 
value  of  policy  on  his  life,  his  executors,  and  not  trustee  in  B, 
were   entitled    to    proceeds 446 

Whore  bankrupt  committed  suicide,  return  premium  on  life  policy  be- 
longed to  trustee,  such  money  being  a  refund  of  his  own  money..   447 

Where  trustee  in  B  collected  Insurance  on  policies  payable  partly  to 
himself  as  trustee,  and  partly  to  lienholders.  with  consent  of  latter, 
such  lienholders  were  chargeable  with  pro  rata  part  of  attorneys 
fees    460 

Mortgagee,  as  against  trustee  in  B  of  mortgagor,  has  no  lien  on  pro- 
ceeds of  policies  covering  mortgagor's  property  except  as  to  that 
property    covered    by    mortgage 460 

Paid-up  annuity  passes  to  trustee  In  B  subject  to  right  of  wife  to 
receive  proceeds  upon  death  of  annuitant,  notwithstanding  his 
right  of  surrender  at  end  of  20  years  annuity 461 

BENEFICIARY. 

[Sec   Fraternal    Benefit    Orders;    Insurable    Interest.] 

Where  policy  was  issued  in  the  name  of  manager  of  store  with 
knowledge  of  such  facts  such  policy  was  enforceable  at  suit  of 
manager    85 

Where  insured  had  directed  that  proceeds  should  go  to  children  in 
case  of  wife's  prior  death,  it  will  be  reformed  so  as  to  conform 
to    directions    120 

Annotation:     Validity  of  assignment  to   person  named   in  will 121 

Policy  payable  to  administrator  or  assigns  may  be  disposed  of  by  will, 
under  Fla  Laws  1897.  C.  4555.  as  such  policy  Is  tantamount  to 
being  made   payable   to   Insured's   estate 127 

"Legal  representatives"  when  used  in  policy  mean  "executor,  adminis- 
trator    or    assigns" 126,  166,  292 

Company  may  file  bill  of  interpleader  where  proceeds  are  claimed   by 

both   B  and   assignee 187 
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Creditors    as    B    can    only    recover   amount    of    debt    and    Interest,    and 

premiums    paid    If    so    agreed 128 

Where    policy    Is    payable   to    designated    B    an    assignment    by    Insured 

does   not   divest   such    B   of    his    rights 128 

Change  of  B   must  be  made  In  manner  prescribed  by  policy 128,  197 

Change  of  B  upon  written  request  of  Insured  and  by  indorsement  of 
consent  on  policy,  held  to  be  a  change  of  B  and  not  an  assign- 
ment        180 

Under  policy  authorizing  change  of  B,  the  original  B  has  a  vested 
interest,  which  can  be  divested  only  in  the  manner  provided  in  the 
policy     188,   134 

Where  policy  was  not  sent  to  company  in  compliance  with  policy 
requirements  as  to  change  of  B  there  was  no  such  change  as 
would   divest  original   B  of  rights 134 

Interest  of  B  in  policy  having  surrender  value,  and  subject  to  assign- 
ment  by   insured,    is  Inferior  to   that  of   Insured 184 

Under  policy  payable  to  several  B  or  their  administrators  or  assigns, 
upon  death  of  one  of  such  B,  the  interest  of  such  B  went  to  his 
administrators     140 

Absence  of  approval  of  assigmment  can  be  questioned  only  by  company  168 

Evidence  considered  and  held  that  writing  changing  B  was  a  testa- 
mentary  designation   and    invalid   because   not    witnessed 159 

Relationship  of  uncle  and  nephew  Is  not  in  itself  sufficient  to  consti- 
tute   an    Insurable    interest 160 

Assignment   of   policy    to   one   without   Insurable    Interest,    In   pursuance 

of  agreement  made  at  time  of  issuance  of  policy,  is  void 160 

Issuance  of  policy  lo  one  without  insurable  interest  is  a  wager  con- 
tract,  and   is  void  as  against  public  policy 160 

Any  person  may  insure  his  life  and  afterwards  assign  the  policy  to 
another  having  no  insurable  interest  if  such  assignment  is  not 
made   to   cover   a   wager  contract 166 

Insured's  heirs  have  no  vested  Interest  in  policy  payable  to  "legal 
representatives,"  which  would  prevent  Insured  from  assigning 
the    policy     166 

Surrender  of  policy  by  Insured  without  the  consent  of  B,  in  con- 
sideration of  a  loan  does  not  deprive  such  B  of  right  to  recover..  170 

Where  an  Insurer  pays  the  proceeds  to  one  without  insurable  in- 
terest, insured's  administrator  may  recover  the  value  of  the  pro- 
ceeds   of    the    policy 177 

Policy  payable  to  B  designated  In  policy  If  living,  gives  to  such  bene- 
ficiary a  vested  interest  subject  to  the  right  of  insured  to  divest 
same    by    surrender    of    policy 178 

Person  who  paid  premiums  believing  she  was  designated  beneficiary, 
but  who  learned  that  she  was  not  so  named  more  than  two 
months  before  assured's  death,  by  waiting  until  after  his  death 
could   not   rescind   and   recover   the   premiums  paid 182 

A   creditor,    who   to   secure   himself,    insures   the   life   of   his   debtor   for 

his  own   beneficiary,   is  entitled  to  the  entire  proceeds 188 

Policy  payable  to  wife,  reserving  no  right  to  change  beneficiary  cannot 

be  assigned  by  assured,   but  may  be  assigned  by  the  wife 186 

Under  a  policy  payable  to  Insured's  wife  or  In  case  of  death  to  her 
children,  an  assignment  by  the  wife,  prior  to  her  death  would  not 
defeat  the  right  of  her  children  to  the  proceeds 180 

All  rights  except  as  are  reserved  to  assured  belong  to  B.  and  cannot 
be  impaired  by  surrender  of  policy,  there  being  no  reserved  right 
to    so    do 187 

B  is  bound  by  surrender  in  which  he  Joins 187 

That    father   is   natural    guardian   of   children   would   not    validate  "sur- 

render  of  policy  by  him  payable  to  children 188,  189 

Failure  of  B  to  disaifirm  surrender  made  by  the  assured,  without  their 

consent   held   not   a   ratification   of  such   surrender 189 

Where  policy  requires  consent  to  company  to  change  of  B,  such  con- 
sent   is    condition    precedent 197 

Where  change  of  B  was  incomplete  at  time  of  assured's  death,  pro- 
ceeds  vested    in   original   B .' , 197 

Where  company  had  option  of  paying  proceeds  to  any  one  appearing  to 
be  equitably  entitled  thereto,  third  party  who  paid  premiums 
could  not   recover  them  on  ground  of  no  consideration 198 

Where  company  accepts  premium  from  one  having  no  insurable  In- 
terest, It  Is  estopped  to  deny  lack  of  Insurable  Interest 198,  286 

Where  company  took  indemnity  bond  from  B,  to  whom  proceeds  were 

paid,  It  was  estopped  to  say  that  such  payment  was  In  trust 198 
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By-law  prohibiting  designation  of  one  having  no  insurable  Interest,  has 

no  application   to  policies  previously  issued 211 

B  in   fraternal  benefit  certificate  has  no  vested  rights. ..  .311,  229,  284,  800 

By   accepting   application   for  change   of  B   company   was   estopped    to 

question    validity    of    such    change 211 

Original  B,  having  no  vested  rights,  cannot  question  method  by  which 

change   was    made '. 212,  287 

Where  B  was  not  eligible,  proceeds  should  go  to  Insured's  heirs  under 

statute    limiting   B    to    families,    heirs   and    dependents 214 

Objection  to  eligibility  of  B  may  be  made  by  person  rightfully  entitled 

to   fund    214 

Payment    into   court,    where    one   of    claimants    Is   outside    of   statutory 

class  entitled  to  take,  does  not  affect  rights  of  other  claimants. . .   214 

Ineligible  B  Is  entitled  to  reimbursement  of  premiums  paid  by  him..  216 

Contract   B   have   right   to  object  to   change  of  designation  on   ground 

that   insured   is   mentally   Incapable 219 

Relationship  of  husband  and  wife  gives  each  Insurable  Interest  in  the 

other's    life   220 

Mutual  promises  of  father  and  mother  never  to  change  B,  create  no 
such  vested  rights  In  children  as  would  entitle  them  to  compel  en- 
forcement   of    promise 220 

B  In  benefit  certificate  Is  not  a  **member" 224 

Wife,  who  was  named  as  B  in  part  consideration  of  ante-nuptial  agree- 
ment, has  an  interest  In  benefit  certificate  which  cannot  be  di- 
vested   without    her    consent 227 

Rights  of  B  In  no  wise  depend  upon  possession  of  policy 228 

B   In   benefit   certificate   has   but   an   expectancy,    and    designation   may 

be    revoked    229,  284 

Where  member  has  done  all  he  can  do  to  effect  change  of  B,  the  sub- 
stitution is  complete  even  though  there  remain  acts  to  be  done 
by    society    229 

Administrator    was    not     "legal    representatives"     within    meaning    of 

benefit    certificate     288 

Statute,  providing  that  policy  payable  to  married  woman  shall  inure 
to  her  separate  use.  does  not  take  from  company  right  to  con- 
tract that  change  of  B  may  be  made 284 

Under  statute  limiting  B  in  benefit  society  to  families,  heirs  and  de- 
pendents, a  church  could  not  be  designated  although  accepted 
by    society    289 

Payable  to   "8  and   heirs"   has  reference  to   heirs  of  B,   and   not   heirs 

of    Insured     246 

B  in  benefit  certificate,  named  in  pursuance  of  an  agreement  founded 
on  a  sufficient  consideration  has  a  vested  Interested,  although 
rules  of  society  permit  change  of  B 254,  256 

Wife  who  pays  assessments  partly   out  of  her  funds,   under  agreement 

with   husband,   has  vested  Interest  In  benefit  certificate 264 

Rule    that    transactions    with    parties    sincf    deceased    are    inadmissible 

does  not  apply  to  B  claiming  under   benefit   certificate 264.  256 

Agreement  of  B  to  pay  assessments  gives  a  vested  interest,  and  change 
of  B  does  not  affect  rights  of  original  B,  although  failure  to 
comply  with  agreement  would  reinstate  Insured's  right  to  make 
change    266 

Acceptance  of  new  cortlflcate  held  not  a  condition  precedent  to  comple- 
tion   of    change    of    B 256 

Condition    as   to    good    health    at    time   of    delivery    of   policy    does    not 

apply  to  delivery  of  new  certificate  to   new  B 266 

Where  member  died  before  request  to  have  B  changed  reached  supreme 

secretary,  under  the  by-laws,  such  change  was  Incomplete 260 

If   contract  places   no   limitation   upon   who   may   be   named    B,    insured 

may    designate    whomsoever    he    desires 262 

Fiance,     where    Insured    died    before    marriage,    may    recover    benefits. 

notwithstanding  by-laws  limited   B  to  wives  and   children 263 

Woman,    with    whom    insured    lived,    believing    her    to    have    been    his 

lawful  wife.  Is  a   "wife"   within  meaning  of  policy 268 

Upon  death  of  wife  who  was  originally  named   as  B,   proceeds  became 

payable    to    insured's    children 266 

A  person  may  Insure   his  own   life,   paying  premiums  thereon   himself. 

In  favor  of  one  having  no  insurable  Interest 269 

B,     without    insurable    interest,     who    pays    premiums,     is    entitled    to 

reimbursement     270 
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B    In    mutual    benefit    certificate    may    sue    to    recover    thereon    In    own 

name     274 

Designation  of   lllegral   B   does   not   avoid   ceHlfloate 277 

Where  one  of  two  B  is  lllefiral,  the  other  takes  all  of  proceeds 277 

Erroneous  statement   of  relantlonship   of   B   does  not   amount   to   false 

representation    or    warranty 277 

Administrator    of    deceased    B    Is   entitled    to    proceeds    where    no    new 

deslgmatlon  had  been  made,  under  laws  of  Kentucky 278 

B,  having  been  directed  to  distribute  proceeds  to  certain  persons,  takes 

same  as  trustee;   trust  so  created   Is   personal 287 

In  action  by  original  B.  new  B  may  not  question  sufllclency  of  com- 
plaint       287 

Voluntary  B   has  no  vested  Interest;   one  designated   for  consideration 

has  a  vested  Interest 287 

Change  of  designation  of  B  by   naming  new  B  in  will   Is  valid,   there 

being  no  mode   prescribed   by  by-laws 288 

Where  B  was  designated  In  consideration  of  agreement  to  pay  assess- 
ments,  such    B   had    a   vested    Interest 288 

Where  assured  designated  Illegal  B,  fund  passed  to  heirs  at  law 290 

Brother-in-law  Is  not  within  class  of  blood  relations 290 

Eligibility   of  B   may   be   questioned   by  assured's  heirs   as   well   as  by 

society    290 

"Legal  representatives  related  to  member  as  ,"   construed....   292 

Change    of    designation    of    B    may    be    made    where    by-laws    do    not 

prohibit    such    change 296 

Boarding-house    mistress,    who    supported    Insured,    held    not    to    be    a 

"dependent"     298 

Issuance  of  new  policy   to    new   B   does   not   start   afresh    the   running 

of  the  limitation  period  of  the  Incontestable  clause 298 

Certificate   measures   contract   rights   of   parties,    and   B   take   under   It 

and    not    by    Inheritance 298,  299 

"Parent"  means  father  or  mother,   Irrespective  of  fact  that  they  were 

illegally   married    299 

Eligibility  of  B  Is  determined  by  laws  of  state 299 

No  change  of  B  Is  effected  unless  contractual  requirements  are  com- 
piled   with    800 

When  contractual  stipulations  with  reference  to  change  of  B  need  not 

be    complied    with 800 

Where  original  B  refused  to  surrender  certificate,  she  was  estopped 
to  say  that  change  of  designation  was  Ineffective  because  member 
did    not    surrender    certificate 801 

Annotation:     Who  are  "Legal  Representatives"  In  life  Insurance  policies  806 

Annotation:     Effect    of    consideration    moving    beneficiary     named     In 

benefit  certificate  upon  right  of  member  to  change  beneficiary. . . .   806 

False  answer  as  to  relationship  of  B  Is  material  and  avoids  policy. . .   810 

Under  policy  payable  to  B  named  therein,  and  In  event  of  prior  death 
of  B  to  Insured's  heirs,  held  to  pass  no  vested  interest  to  B,  and 
upon  death  of  both  In  common  disaster  proceeds  should  go  to 
Insured's    heirs    815 

Where  an  executor  of  an  estate  appropriated  funds  belonging  to  estate 
to  pa}'  premiums  on  policy  on  bis  own  life,  such  estate,  upon  death 
of  executor,   was  entitled  to  proceeds  of  policies 402 

BILL   OF  DISCOVERY. 

[See    Pleading;    Practice.] 
Where    company    claimed    that    certain    of   the    books    of    account    kept 

by   insured   were  false.   It   should   have   been   required   to   furnish   B 

showing    which    were    false 58 

When    company    made    examination    of    Insured    It    should    have    been 

required  to  furnish  B  of  alleged  fraudulent  statements 58 

Where    company    claimed    that    loss    was    only    small    part    of    amount 

claimed,   insured  could  not   require  it  to  furnish   B 58 

BINDING    SLIP. 

[See   Contract;    Policy.] 
Burden   is  on   plaintiff  to  show   that   It   was   within  apparent   authority 

of  agent   to   issue   B 828 

BODILY   INFIRMIT1\ 

[See    Accident    Insurance;    Policy.] 

BOARD  OF  FIRE  UNDERWRITERS. 

[See   Combination;   Rates;    Statutes.] 


Digitized  by  VjOOQIC 


480  DIGEST   OF  INSURANCE   CASES.       [Vol.  XXIV 

BOND. 

[See  Agent;   ^'Idellty  Insurance;   Surety.] 

Law  of  Arkansas  requiring:  mutual  company  to  give  bond  conditioned 
upon  payment  of  all  claims,  applies  to  all  policies  becoming  due 
during  term  of  bond  regardless  of  when  issued 47 

Bond  given  in  compliance  with  requirements  of  Arkansas  laws,  on  its 
face  obligating  sureties  for  one  year,  covers  claims  accruing  within 
two   years   from   date 47 

Statutory    B    is    presumed    to    be    in    compliance    with    requirements    of 

statute 47 

Statutory    B    must    be    construed    as    though    statute    were    written    in 

them,  as  respects  rights  of  principal  and  surety 47 

B,  conditioned  on  repayment  of  benefits.  If  insured,  who  had  dis- 
appeared, returned,  was  not  given  under  mistake  of  fact  and  was 
enforceable     260,  266,  266 

Recovery  on  bond   where  insured,   presumed  dead,   returned 266 

Action  on  statutory  bond  of  a  foreign  company,  may  be  maintained 
by  any  one  who  has  recovered  Judgment  against  principal  in  the 
bond      447 

Judgment  against  principal  in  bond  being  regular  on  Its  face.  Judgment 
creditor  In  action  on  bond  need  not  prove  sufficiency  of  service 
of    process     447 

Sureties    on    an    official    B    are    held     for    the    term    for    which    such 

B    was    given 451 

BROKER. 

[See    Agent.] 

Broker  in  procuring  policy  at  request  of  owner  is  agent  of  owner 55 

One    writing    insurance    under    surplus    line    law    Is    agent    of    insured 

and    not    of    company 64 

B  who  fails  to  procure  insurance  is  personally  liable  to  his  principal..      98 

Broker,    defined    182 

B    who    procured    Information    to    be    incorporated    in    policy    was    not 

agent    of    company 880 

A    Hen    does    not    attach    to    vessel    for    premiums    paid    by    broker    at 

request  of  owner 845 

B  who  procures  policy  for  another  is  not  liable  for  premiums 420 

BOLDING  CONTRACT. 

[See    Indemnity    Insurance;    Principal    and    Surety.] 

Contractor  has  Insurable   Interest   in   building   he   is   constructing 28 

Change    in    specifications,    where    such    right    was    reser\'ed    In    building 

contract,  does   not  release  surety  on  contractor's  bond 858 

Changes    in    specifications    in    building    contract,    without    consent    of 

surety,    releases    surety 868 

One  who  supplies  material,  and  who  is  surety  on  contractor's  bond, 
and  has  taken  an  assignment  of  all  moneys  to  become  due  on 
building  contract,  would  not  be  liable  to  laborers  or  material- 
men, nor  be  precluded  from  filing  a  mechanic's  lien 868 

While  excess  payments  to  contractor   will   release  surety,   irregularities 

in  making  estimates  upon  which  payments  are  made  will  not....   869 

Agreement  of  city  engineer  and  contractor  to  share  in  profits  of  con- 
tract does  not   release  surety 869 

Extra  work  does  not  dischai'ge  surety  where  building  contract  pro- 
vides therefor    869 

Making    new    contract    after    default    of    original    contractor    does    not 

discharge    surety    870 

Improper    items    in    estimate    will    not    discharge    surety,    if    amount 

actually  paid  does  not  exceed  amount  authorized  to  be  paid 870 

Where  original  contractor  did  extra  work,  its  value  should  be  added 
to  contract  price,  and  sum  so  found  deducted  from  amount  obligee 
had    to    pay 870 

Where  bond  was  executed  after  time  fixed  for  completion  of  contract, 
surety  was  charged  with  notice  of  extension  of  time,  and  could 
not  avoid  liability  on  ground  of  such  extension 874 

Where  contractor  abandoned  contract,  ajid  city  completed  work  on  a 
different  plan  but  at  a  smaller  cost,  surety  was  liable  for  cost  of 
work  over  increased  cost  of  work  above  contract  price 888 

Failure  of  principal  to  see  that  contractor  makes  proper  application  of 

money  is  not  an  increase  of  risk  and  does  not  discharge  surety..   899 

What  would  be  a  reasonable  time  for  surety  to  assume  completion  of 

B  held  for  Jury 400 
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Completion  of  B  by  owner,  where  he  wa«  authorized  by  contract  to  so 

do.    is  no  increase  of  surety's  risk 400 

Where   surety    impliedly    assented    to    payments    by   owner,    surety    was 

estopped  to  say  that  such  payments  operated  as  a  discharge 408 

Surety  held  not  responsible  for  performance  of  new  contract,  where 
bond  secured  performance  of  original  contract,  notwithstanding 
bond  was  executed  in  pursuance  of  terms  of  new  contract 404 

Although  obligee  did  not  give  notice  at  time  contractor  defaulted  in 
falling  to  flnlsh  work  in  stipulated  time,  but  did  give  notice  when 
work  was  subsequently  abandoned,  surety  was  liable 410 

Surety  on  bond  for  protection  of  sub- contractors  Is  not  released  by 
reason  of  fact  that  a  sub-contractor  extended  time  for  payment 
of  bin  for  materials 484 

Surety,  having  assented  to  issuance  of  special  tax  certificates  before 
time  same  were  authorized,  is  estopped  to  question  validity  of 
such   acts    485 

Having  assented  to  extension  of  time,   surety  is  estopped  to   complain 

of    such    extension 486 

Extension  of  time  for  completion  of  contract  did  not  discharge  surety 

as  to  claims  of  materialmen  accrued  at  time  of  such  extension...   436 

Construction  company,  superintending  constructions  for  a  commission 
is  agent  of  owner,  making  owner  liable  for  premium  on  bond  taken 
out    by    construction    company 488 

Clause  In  building  contract  that  owners  agree  to  assume  risk  of  loss 
by  fire  before  completion,  and  to  carry  insurance,  puts  loss  upon 
owner    446 

BLRDEN   OF  PROOF. 

[See  Evidence:  Pleading.] 

Insured   has   B   to   show   that   change   of  occupancy   did   not    contribute 

to   loss,   and   company   has   B   to   show   that   such   change   increased 

risk    21 

Company    has    B   to   show   that   it   would    not    have   accepted    risk    had 

it   known  that   property  was  in   country 26 

Where   answer   to    complaint   on   policy   sets   up    criminal    offense,    such 

offense  must  be  proved  beyond   reasonable  doubt 29 

Company  has  B  to  show  that  change  of  occupancy  increased  risk 32 

Burden   is  on   company   to   establish    forfeiture   or  exception 56.  826 

Burden  is  on  company  to  show  that  assured  is  not  sole  owner 92 

Is  on  company  to  show  that  loss  was  not  covered  by  policy 96 

B  is  on  company  to  show  that  loss  was  not  covered  by  policy 96 

Plaintiff    must    plead    and     prove    conditions    precedent;     breaches    of 

warranty  must  be  pleaded  and  proved  by  company 109 

Beneficiary  has  B  to  establish  an  Insurable  Interest  In  Insured's  life...  131 
Plaintiff  h&a  B  to  show   that  Insured   was   In   good   health   at   time  of 

delivery    of   policy 186 

B    Is   on    company   to   show   that    insured   was   not    In    good    health    at 

time  of  delivery  of  policy 189 

Where  answer  sets  up  affirmative  defenses  B  Is  on  company  to  prove 

them   189 

Burden  is  on  company  to  prove  that  applicant  made  false  answers  to 

agent    who    made    out    application 154 

Company  has  B  to  show  that  statements  In  application  were   false.. 

164,     286,     280,     816 

Refusal  to  Instruct  that  B  was  on  plaintiff  to  establish  that  conditions 

had  been  performed  held  harmless  In  view  of  other  Instructions..   166 

Burden  of  proof  Is  on  party  seeking  to  reform  contract 160 

Where  company  furnished  proofs  of  Its  defense  of  breach  of  warranty. 

It  established  a  prima  facie  case,   shifting  the  burden  of  avoiding 

these    defenses   to    the   plaintiff 184 

B   is   on    company   to    establish    suicide   by    preponderance    of   evidence 

191,    206,    227,    281.    282,  241 

To  establish  suicide,   evidence  must   exclude   all   reasonable   probability 

of  death   by  accident   or  from   natural   causes 191 

Where   policy   promises  to   pay   proceeds  of   one   mortuary   assessment, 

B  is  on  company  what  this  would  have  amounted  to 192 

In  action  to  rescind  release  for  fraud,  burden  Is  on  plaintiff 201 

B  is  on  member  to  show  that  by-law  rerating  members  was  unauth- 
orized       ilO 

B  Is  on  society  to  prove  charge  of  fraud 228,  280 

1911-31 
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There    is   a   presumption    against    suicide    casting   B    on    company,    but 

such   presumption   is   not    evidence 226 

There   is  a  presumption  against  suicide   casting  B  on   party   asserting 

it    228 

On  issue  of  suicide.  B  Is  on  company  to  prove  same  by  preponderance 
of  evidence,  by  such  proof  as  will  overthrow  all  evidence  to 
contrary     241 

B   is  on   plaintiff  to   prove  the   contract,   and   on   society    to   establish 

facts    avoiding    liability 247 

That    death    occurred    while    violating   law    must    be    established    by    a 

preponderance    of    evidence 249 

B  Is  on  commissioner  to  show  cause  why  charter  should  not  b« 
granted  to  voluntary  association,  where  it  had  complied  with 
incorporation    laws    251 

Where    weight    of    evidence    of   suicide    was    equally    balanced,    defense 

of   suicide    should    fall 265 

Where  death  was  from  strychnine,  the  law  presumes  it  to  have  been 
taken  by  accident  or  mistake,  and  burden  Is  on  party  asserting 
suicide   to   overcome   the   presumption 261 

Is  on  plaintiff  to  establish  waiver. . . ., 265 

B  is  on  plaintiff  to  establish  waiver 266 

B  is  on  insured  to  show  that  assured  was  aggressor  in  fight  in  which 

he  lost   his  life 289 

B  is  on  company  to  prove  existence  of  conditions  which  would  diminish 

recovery    of    beneficiary 296 

B  is  on  plaintiff  to  show  amount  due  under  policy  providing  for  pay- 
ment of  face  less  assessments  for  unexpired  period  of  expectancy. .   296 

B   is  on   plaintiff   to   show,    that    It   was   within   apparent    authority   of 

agent  to  issue  binding  receipt 327 

B  is  on  plaintiff  to  show  that  death  was  accidental,  and  on  defendant 

to   show   that  it   was  within   policy   exceptions 329 

Where  plaintiff  proved  that  Insured  died  from  chloroform  poisoning 
administered  to  relieve  pain,  a  prima  facie  case  of  accidental 
death    was   made 829 

Insured    has   B   to   show   that   notice   was   given   within   time   stipulated 

in    policy    896 

B  is  on  company  to  show  that  loss  was  "by  snow  or  hail,"  an  excepted 

risk     406 

Where  proceeds  were  claimed  by  Insured's  daughter  to  whom  they 
had  been  transferred  by  nominal  beneficiary,  burden  was  on  her 
to  establish  her  right  thereto  as  against  creditors  claiming  same..   429 

BIRGLARY  INSURANCE. 

[See  Policy;    Risk.] 
Where    keeping   set    of    books    was    made    condition    precedent    and    no 

books   were   kept,    there  could   be   no   recovery 861 

Proof    of    similar    burglaries    on    same    street    held    not    admissible    to 

prove   that   Insured's   store   had   been   burglarized 861 

It    was    proper    to    prove    amount    of    loss    by    adding   to    last    previous 

inventory   all    stock   purchased,    and    deducting   therefrom    all    sales 

made     880 

Proof   held   insufficient   to   show   larceny 386 

Extensive  alterations  to  house  held  an  Increase  of  risk  within  meaning 

of    B    policy 886 

Exception  of  theft   by  member  of  business  staff,   covers  theft   by   third 

person  to  which  member  of  staff  was  accessory  before  the  fact...   898 
Turning  of  handle  and  opening  of  closed   door  is  a   "breaking"   within 

meaning  of   statute   defining   burglary , 414 

Policy    Insuring    property    In    N.    Y.    against    burglary,    insures    against 

burglary    as    defined    by    N.    Y.    Statutes,    and    is    not    limited    to 

common   law   burglary 414 

Where  there  was  a  forceable  entry,  followed  by  a  felonious  abstraction 

of  goods,  the  burglary  was  evidenced  by  visible  signs  and  marks. .   414 

BIRIAI.  ASSOCIATION. 

[See  Mutual  Company.] 
BY-LA^^. 

[See    Constitution    and    By-Laws:    Mutual    Company.] 
B   of   mutual    company,    although    not    copied    Into    policy,    are    part    of 

contract     29 

By-law   providing   for   forfeiture   if  assessments    were   not    paid    within 

60  days  after  notice  are  self-executing 29 
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B    authorisingr   society    lo    re-rate    members    held    to   apply    to    existing 

members  as  well  as  to  those  thereafter  becoming  members 209 

Attempt  to  enforce  unauthorized  by-law  Is  not  breach  of  contract; 
members  remedy  is  to  enjoin  enforcement,  or,  if  suspended, 
compel   reinstatement   by   mandamus. 210 

Burden  Is  on  member  to  show  that  B  rerating  members  was  un&u- 
^  thorUed   210 

Fraternal  benefit  society  has  inherited  right  to  amend  B 210 

Change  of  rate  of  assessment  afl'eeting  all  members  of  class  to  which 

Insured  belonged  was  not  an  arbitrary  change 210 

By-law    changing     rate    of    assessment     so    aa  -to     require     payments 

according  to  fraternal  congress  table  was  not  unreasonable 210 

Under  reserved  power  to  amend  B.  society  may  increase  assessments..   210 

B  are  never  to  be  held  retroactive  where  any  other  reasonable  con- 
struction   is    possible 211 

B   prohibiting  designation  of  one   having  no   Insurable  interest   has  no 

application   to   policies   previously   issued 211 

B  prohibiting  members  from  engaging  in  sale  of  Intoxicants,  as  apply- 
ing to  policies  thereafter  issued,   is  valid 218 

Amendment  to  B  defeating  right  of  beneficiary  to  have  one  assessment 
per  month  made,  thereby  reducing  benefits,  was  an  impairment 
of    contract     217 

Complaint,  which  alleges  In  present  tense,  existence  of  B,  but  which 
falls  to  show  ihelr  existence  at  time  of  members  death  is 
insufllclent     222 

Nebraska   law    requiring    fraternals    to    file    copies    of    B    with    auditor. 

applies   to   foreign   domestic,    licensed   and    unlicensed    societies....   236 

"Charges"   against  officers,   as  used  In  B.   construed 238 

Constitution    and    B    are    part    of    contract    of    mutual    benefit    society 

248.     248,     279.   289 

Reservation  of  right  to  amend  B  Is  considered  as  having  reference 
to  future  contracts  only,  unless  the  intention  to  affect  existing 
contracts   fs   undoubtedly   expressed 250 

What  record  of  votes  is  necessary  to  show  enactment  of  B 250 

Amendments    to   by-law.    under   reserved    power   to    make   amendments. 

are  binding,  where  they  do  not  Impair  vested  rights 267 

Under    power    to    amend    by-laws    and    charter,    benefit    society    could 

enact  laws  providing  for  the  accumulation  of  a  reserve  fund 258 

Change    of   plan    of   assessment    in    order   to    better    fulfill    its    contract 

obligations   is  within  reserved' power  to  amend  by-laws 259 

Change   of   Constitution   and   B   with    reference   to   constituent   elements 

of  supreme   legislative  bodies  held  not  to  affect  vested   rights 264 

Conduct    of    parties    with    reference    to    necessity    of    furnishing    notice 

of  assessments  will   be   considered   In   construing  B 276 

Complian<^e  with  by-laws  Is  condition  precedent  to  Insurer's  liability..  276 

Member  of  mutual  benefit  society  Is  presumed  to  know  B 276,  279 

By-laws  providing  forfeiture  if  member  engages  la  prohibited  occupa- 
tion  are   valid 279 

Waiver  of  forfeiture  prescribed  by  by-law  is  not  ultra  vires  under 
statute  authorizing  payment  of  benefits  subject  to  compliance 
with    by-laws    280 

Custom    of    permitting    local    scribe    to    collect    assessnaents    abrogates 

by-law  requiring  assessments  to   be  paid  to  national  scribe 282 

Amendment    of    by-laws    Increasing    assessments    of    reducing    benefits. 

when    not    impairment    of    contract 282 

Where    statute    under    which     society    Is    organized    authorizes     it     to 

increase   assessments,    B    to   that   effect   do   not   impair    contract. ..  282 

Amendment  of  by-law   reducing  amount  of  policy   in   event  of  suicide 

Is    impairment    of    contract 288,  308,  406 

Reserved   power  to   amend   B  relates   to  amendments   touching  conduct 

and  social   features,   and    not   to   matters  affecting   contract 288 

Re-entering  liquor  business  is  an  "entering  into  the  business" 284 

Agreement  to  be  bound  by  bj'-law  to  be  enacted  applied  to  by-law 
enacted  by  new  Jurisdiction  to  which  members  lodge  was  trans- 
ferred    286 

B  are  part  of  contract,  but  can  have  no  greater  force  than  provisions 

of    policy     286 

Waiver  of  B  may  be  found  from  a  proved  course  of  conduct 286 

Where  B  provide  manner  for   giving  notice,   such   B  must   be  followed. 

and  no  other  form  of  notice  will  suffice 290 

Unrecorded   acts  cannot  be  regarded   as  by-laws 290 

Agreement  to  comply  with  B  has  reference  to  existing  B  only 297 


Digitized  by  VjOOQIC 


484  DIGEST   OF  INSURANCE   CASES.       [Vol.  XXIV 

There   is   no    presumption   that   B   were    enacted    prior    to    issuance   of 

policy    297 

Canadian    lesrislation     authorizing     increase     in     assessments,     thereby 

Impairing  contracts,  will  not  be  recognized  by  courts  of  state....  297 
By-laws    should    be    construed    liberally    according   to   ordinary   use   of 

words    299 

No   change   of   beneficiary   is   effected   unless    contractual    requirements 

are    complied    with 800 

By-law    requiring   notice   of   death    to    be    given   within  six   months   is 

reasonable     801 

By-laws  providing  for  forfeiture  ipso  facto  are  valid 801 

B    providing   that    no   officer   shall    have    power    to   waive   constitution 

and  '  B    is    valid 801 

B  forfeiting  benefits  for  engaging  In  liquor  business  is  within  reserved 

power   to   amend 286,  805 

Annotation:     Right  of  benefit  society  to  decrease  benefits 805 

Annotation.     Right   of  benefit   society   to  increase   rates 806 

By-law  undertaking  to  control  venue  of  action  Is  not  binding 880 

By  agreeing  that  by-laws  might  be  amended,   assured  did  not  consent 

to  enactment  of  by-laws  depriving  him  of  statutory  rights 881 

Where    assured    was    injured    before    enactment    of    by-law    increasing 

benefits    and    died    thereafter    from    effects    of    such    injuries,    his 

beneficiary   was  entitled  to    increased   amount 822 

Under   reserved    power  to   amend,    company   could   not   impair   contract 

by   reducing  scope  of  risfc 406 

CAx^CElXATION. 

[See    Contract;    Policy;    Rescission.] 

One    party    to    contract    could    not    cancel    same    except    in    manner    as 

provided    therein   without    consent    of    other   party 8 

Letter  of  Insured  to  agent,  after  notice  of  C,  asking  if  policy  could 
be  re-written  in  another  company  represented  by  agent,  did  not 
waive  the  ten  days'   notice  of  C  provided   for  in  policy 8 

Failure  of  telegraph  company  to  deliver  telegram  directing  C  held 
to  be  proximate  cause  of  insurer's  loss,  entitling  latter  to  recovery 
of   amount   of    loss   paid    by   it 19 

Under    terms    of    policy.    C    was    complete    upon    expiration    of    notice, 

without   first   returning  unearned    premiums 28 

Notice  signed   "R.  W.  Osbom,   Manager,"   given  and  received  as  notice 

of    company    was    sufficient 46 

Notice   of   C   need   not   be   In   any   particular   form    so   long   as   distinct 

notice    that    company    has    canceled    policy 46 

Notice    that    "the   policy   will    be   canceled   on   our   books     •     •     •     five 

days   from    date"    held   sufllcient 46 

No  affirmative  act  canceling  policy  is  necessary  beyond  giving  required 

notice    46 

Mistake  in  notice  of  C  designating  wrong  day  upon  which  C  became 
effective  does  not  impair  sufllciency  of  notice  as  notice  of  C 
as  of  day  when  five   days   had  actually  expired 46 

Surrender  of  policy  to  agent  after  loss,  held  to  have  been  ratification 
of  C  previously  made  by  agent  without  insured's  knowledge,  the 
agent   having  written    the    Insurance   in   another   company 49 

Mortgagee,    to   whom    policies   were   payable,    held    not   bound    by    C   by 

mortgagor   57 

Where  loss  occurred  before  expiration  of  five  days,  Insured  was 
properly  non-suited  In  action  on  substituted  policy,  but  such 
non-suit  would  not  prevent  another  suit  Joining  both  companies...     79 

Surrender    of    original    policy    and    relinquishment    of    right    to    return 

premium    is    suflficient    consideration    for   contract    with    reinsurer..     80 

Appointment   of  receiver   cancels  policy 96 

Whether   policy   was   surrendered    for   C,    the   evidence   conflicting,   was 

for    Jury 105 

What  remedies  are  open  to  insured  where  his  policy  has  been  wrong- 
fully  canceled    271 

Decree    of    final    dissolution    in     receivership    proceedings    terminates 

executory    contracts    866 

Appointment  of  temporary  receiver  does  not  cancel  policies 866 

CAPITAI.   STOCK. 

[See  Corporations;  Statutes.] 
Bank  which  loaned  money  to  company  for  purpose  of  securing  license 

is  not   liable   to   creditors 854 
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Assessment  for  taxation  of  C  together  with  tangible  property  Is  double 

taxation     43g 

Sale  of  stock,  knowing  that  it  could  not  perform  agreement,  constitutes 

a  tort   for  which   corporation   is   liable     442 

Sufficiency    of    complaint    in    action    to    rescind    stock    subscription'oii 

ground  that  agreement  of  corporation  was  ultra  vires 448 

CERTIFICATE. 

[See  Beneficiary;   Contract;   Fraternal   Benefit   Orders:   Policy.] 
Benefit    C   Is   an   Insurance    contract,    and    under   Colo.    laws,    company 

issuing  such  C  is  precluded  from   making  suicide  a  defence 221 

CHARTER. 

[See  Articles  of  Incorporation;  Corporate  Powers;  Ultra  Vires.] 
Commingling  of  funds  of  participating  and  non-participating  policy- 
holders is  not  a  misuse  of  its  C  privileges  by  a  life  Insurance 
company  where  law  does  not  require  funds  to  be  kept  separate..  166 
Burden  is  on  commissioner  lo  show  cause  why  C  should  not  be  granted 
to  voluntary  association,  where  It  had  complied  with  incorporation 

laws    251 

Certificate  of  incorporation   constitutes  charter  and   cannot  be  changed 

or  altered  by  a  by-law 240 

Members  of  benefit  society  are  presumed  to  know  C  powers  of  society  216 
Special   C,   which   was  not  accepted    before  the  adoption  of  new  Const. 

of  Ind.,  in  1851,   could   not  be  thereafter  accepted 357 

Corporate   C   cannot   be   sold 357 

C  granted  by  state  Is  contract  between  state  and   grantee 890 

State  may   Impair  C  granted   by   It  where  same  Is  in  contravention  of 

police  power 390 

Powers    of   corporation    are    limited    by    its    C    which    is    to   be    strictly 

construed    against    it 890 

CHATTEL  MORTGAGE. 

[See    Incumbrance;    Mortgage.] 

CHILDREN. 

[See    Beneficiary;    Heirs.] 

CmZEN. 

[See    Constitutional    Law.] 

CITY  ORDINANCE. 

[See  Civil   Authorities.] 

CIVIL  AUTHORITIES. 

It    being    impossible    to    rebuild    because    of    condemnation    by    C,    the 

loss   Is   a    total    loss 60 

Where  city  ordinance  forbade  reconstruction,  assured,  under  rent 
policy,  could  recover  as  for  the  time  it  would  have  taken  to 
reconstruct    building 88 

Although   loss  is  partial,   if  law  prohibits   repairs,   insurer  Is   liable  as 

for  total  loss 96 

Undervalued -policy    law,    policy    limitation    on    amount    of    recover    if 

civil  authorities  prevent  repairs,  is  Invalid 96 

CLEAR-SPACE  CLAUSE. 

[See   Policy.] 

CO-INSURANCE   CLAUSE. 

[See  Other  Insurance;   Policy;   Statutes.] 
Under    law    prohibiting    requirement    of    co-Insurance,    a    provision    of 
a  policy  of  an  unauthorized   company   requiring  insured   to   Insure 
In  another  company  so  that  such  other  Insurance  might  be  followed 

as  basis  of  settlement,  is  invalid 64 

Coinsurance  laws  and  three-fourth  value  laws  do  not  conflict 100 

In  marine  insurance,  where  assured's  Interest  in  property  exceeded 
amount  of  insurance,  he  Is  co-insurer  as  to  uninsured  part,  and 
insurer  is  only  liable  for  such  proportion  of  loss  as  amount  of 
Insurance,   bears   to  value  of  cuisured's  Interest 845 
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COMSaSSIONS. 

[See  Agent;   Cancellation;   Contract.] 

Organizer,  working  on  commission,  may  assume  that  statement  of 
account  rendered  by  society  is  correct,  and  may  recover  balance 
where   he  subsequently  ascertains  that  statement  was  Incorrect...   264 

Agent  held  not  entitled  to  renewal  C  after  termination  of  agency....   898 

"Where   agency   contract    was    terminated    before   right    to    contingent    C 

arose,    agent    was    not    entitled    to    retain    such    C 899 

Under  contract  providing  that  advances  would  constitute  Hen  on  C, 
such  advances  were  payable  only  out  of  C.  and  agent  could  not 
be    held   personally   liable   therefor 400 

Company  Is  not  innocent  holder  of  notes  made  by  soliciting  agent 
to  general  agent,  which  notes  were  payable  out  of  C  to  become 
due    to   such    soliciting   agent 400 

COBIMISSIONER   OF   INSURANCE. 

[See   Insurance    Commissioner.] 

COMMON    CARRIER. 

[See   Railroads.] 

Excursion  boat  Is  conveyance  provided   for  passenger  senrlce SIS 

Underwriter  Insuring  cargo  owner  Is  but  a  surety  that  carrier  will 
fulfill  his  contract  and  Is  subrogated  to  rights  of  owner  against 
others     S4S 

Where  connecting  carrier  accepted  goods  knowing  that  through  bill 
of  lading  was  issued  providing  for  certain  Insurance.  It  could  not 
by  supplemental  bill  of  lading  reduce  the  Insurance S87 

There  is  no  privity  of  contract  between  carrier  and  parties  to  insur- 
ance contract  that  would  authorize  carrier  to  receive  any  benefit 
from    it    as    against    insured 89S 

Conditions  in  policy  issued  to  shipper  in  any  way  limiting  the  liability 

of  a  common   carrier   held   void S9S 

C  is  insurer  of  goods  while  in  its  possession 449 

Transfer  company  to  which   goods  have  been  delivered  by  C,  is  liable 

as   an  Insurer  for  goods  destroyed    in   its   possession 449 

COMPACT. 

[See   Combination;    Rates;    Statutes.] 

COMPROMISE. 

[See   Payment;    Satisfaction.] 

Correspondence    between    parties    with    reference    to    payment    of    loss 

held  inadmissible  in  action   on  policy Ill 

Written    request    that    beneficiary    consent    to    autopsy    could    not    be 

excluded  as  being  an  offer  to  C 117 

Tender  of  insufficient  amount  as  payment  in  full  if  accepted  operates 

as   accord   and   satisfaction 187 

Agreement  to  reduce  rate  of  commission  in  C  of  suit  therefor  did  not 

operate  as  a  novation  of  the  original   contract 887 

CONCKAUmNT. 

[Se^  Application:   Representation;   Warranty.] 

To  avoid  policy  C  must   have  been  of  matters   material  to   rislc,   and 

must  have  been  done   intentionally  and  fraudulently 6 

To   constitute   fraudulent   C   of   Incumbrances,    proof  should   show   that 

applicant  knew  that  existence  thereof  was  material  to  risk 6 

"Concealment"    is  the   intentional   withholding  of  material    facts 85 

The  materiality  of  facts  claimed  to  have  been  concealed,  together  with 

fraudulent  intent  of  Insured  Is  for  a  Jury 86 

Suppressing  of  fact  of  consultation  with  physician  who  reported  exist- 

once  of  tubercular  germs  was  fraudulent  C 187 

Where  prior  to  consumatlon  of  contract  there  had  been  material  change 

In  insured's  health,  company  should  have  been  informed 188 

CONCURBENT   INSURANCE. 

[See  Other  Insurance.] 

Policy  taken  out  by  brother  in  name  of  insured  to  protect  InterMt 
in  an  addition  constructed  on  roof  of  insured's  property,  held  to 
be  concurrent  insurance  on  whole  property 18 
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Annotation:     Jurisdiction  of  equity  to  adjust  losses  between  concurrent 

Insurance  policies 115 

Agreement  whereby  company  paid  part  ot  loss  and  loaned  owner 
sum  in  dispute  to  be  repaid  if  recovered  from  other  companies 
did   not   constitute  voluntary  payment  of   full   lost 846 

CONDITION  PRECEDENT. 

[See  Arbitration  and  Award;   Notice;   Policy;   Proof  of  Loss.] 

Annotation:     Arbitration  as  C  to  action  on  insurance  policy 9 

C  must  be  pleaded  In  complaint 12.   109.  287 

Compliance  with  by-laws  of  mutual  company  as  to  manner  of  adjust- 
ment is  condition  precedent  to  right  to  sue 49 

Where  insured  alleged  that  award  had  been  fraudulently  made,  it 
was  unnecessary  to  bring  separate  action  to  set  award  aside  before 
suing   on    policy J 67 

C  to  inception  of  contract  may  be  waived 79 

Denial   of   liability   waives   requirement    of   submission   to   arbitration..     80 

Compliance  with  condition  as  to  arbitration  Is  C 82 

Plaintiff    must    plead    and    prove    C:    breaches    of    warranty    must    be 

pleaded  and  proved  by  compAy 109 

Nonperformance  of  C   forfeit   Insurance 110 

Condition  of  policy  that  contract  shall  not  be  operative  unless  delivery 
is  made  while  insured  is  in  sound  health  can  not  be  set  up  as 
defense  where  application   was  not  attached  to  policy 128 

Good  health  at  time  of  delivery  of  poliey  is  C  to  liability  of  company 

18B,    186,    189.  277 

Unless  it  is  pleaded  and  proved   that  insured  is  dead  there  can  be  no 

recovery   on   life   policy 160 

Delivery   of  a  policy  contract   during  the   lifetime   of   the  applicant   is 

a  C  to  completion  of  the  contract 186 

An  application  to  be  Insured  is  but  a  proposition.  It  must  be  accepted 
before  there  can  be  a  meeting  of  minds  so  as  to  form  a  binding 
contract    186 

Stipulation  that  no  obligation  Is  assumed  unless  assured  was  in  good 
health  at  time  of  delivery  of  policy  is  inconsistent  with  Incon- 
testable  clause    189 

Where   policy   requires   consent   of    company    to    change   of   beneficiary. 

such   consent  is  C 197 

Acceptance  of  premium  not  knowing  that  assured  was  then  ill  did  not 

put    Insurance    In    effect SOO 

Compliance  with  by-laws   is  C  to  Insured's  liability 276 

Where  assessments  are  irregular  in  amount  or  time,  notice  thereof 
is  C  to  right  to  forfeit  Insurance S75 

Payment  of  first  premium  during  good  health  of  Insured  is  C  to 
completion    of    contract 277 

By-law  requiring  member  to  exhaust  remedies  within  order  before* 
suing  is  void,   being  unreasonable 284 

Complaint  must  show  either  performance  or  waiver  of  C 287 

Proof  of  waiver  may  be  made  under  allegation  of  performance 298 

Notice    and   proofs   of    loss   are    C,    and    complaint    must    show    either 

compliance    or    waiver , 808 

Where  keeping  set  of  books  was  made  C  to  right  to  sue  on  burglary 

policy,  and  no  books  were  kept,  there  could  be  no  recovery 861 

Furnishing    notice    to    liability    company,    within    10    days    as    policy 

required  is  C  to  right  to  sue 896 

Agreement  of  agent  to  procure  loan  held  a  C  to  right  to  recover 
on    premium    note SfT 

Where  company  has  possession  of  policy  wrongfully  as  against  trustee 
In  bankruptcy  it  cannot  Insist  on  surrender  of  such  policy  as  C 
to   payment   of   surrender   value 417 

General  allegation  of  performance  of  C  held  sufllolent  In  Colorado....  421 

C,   is  not  part  of  cause  of  action  but  merely  a  step  In  the  remedy; 

it  does  not  delay  running  of  statute  of  limitations 486 

Ultra  vires  may  not  be  pleaded  by  corporation  until  it  has  first  tendered 

back   money    received    by   It 442 

CONDITION  SCBSEQVENT. 

Requirements   of   notice   and   proofs   are   C.   and   are   fulfilled   if   made 

within  reasonable  time  notwithstanding  policy  limitations 818 
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Provision   In   fidelity   bond   &a   to   notice   of  default   held   to   be  a  C   to 

be  pleaded  and  proved  by  Insurer.... 487 

CONFLICT  OF  LAWS. 

[See   Statutes.] 

CONSENT. 

[See   Incumbrance;    Other   Insurance;    Policy;    Vacancy.] 
Letter  by  Insured  to  agents  stating  that  she  intended  to  make  repairs, 
and  asklner  if  such   notice  was  sufflclent,   to  which   they  made  no 
reply,    did    not   estop   company  from   setting  up   that   repairs   were 

made    without    C 1 

Change  of  ownership   without   written   C  avoids   recovery 41 

Agent  clothed  with  authority  to  issue  policy  binds  principal  by  endors- 
ing  C   to   assignment 61 

Payment   of   proceeds   to   assignee   of    policy    is   waiver  of   requirement 

of   C   to   assignment 194 

Where   policy    requires   C  of    company    to    change   of   beneficiary,    such 

C    is   condition   precedent 197 

By    surrendering    certificate    and    making    payments    under    new    plan, 

member  is  charged  with  having  coqfented  to  change  of  plan 209 

CON8IDKRATION. 

[See   Contract;    Policy.] 

Surrender    of    original    policy    and    relinquishment    of    right    to    return 

premium   is   sufllclent   C   for   contract    with    reinsurer 80 

Any    act    beneficial    to    one    party    or    disadvantageous    to    the    other    is 

a    valuable    C 124 

There  was  no  failure  of  C.  avoiding  liability  on  premium  note  given 
for  first  premium,  where  forfeiture  was  ineffective  until  end  of 
policy    year    *. 182 

In  action  on  premium  note  defense  of  failure  of  C  is  not  open  to 
maker,  where  It  is  not  shown  that  policy  provides  that  it  shall 
become  forfeited  for  non-payment  of  such  note 165 

Where  company  had  option  of  paying  proceeds  to  any  one  appearing 
to  be  equitably  entitled  thereto,  third  party  who  paid  premiums 
could  not  recover  them  on  ground  of  no  C 198 

Reinsurance  contract   is  a  contract   to  answer   for  another's   debts,   and 

must  satisfy  statute  of  frauds  by  showing  a  C 808 

Letter  from  officer  of  company  claimed  by  plaintifF  to  be  reinsurer, 
enclosing  rider,  held  insufficient  to  show  C  for  assumption  of 
risk  within  statute  of  frauds:  the  reinsurance  contract  should  have 
been  put   in  evidence 303 

Where  maker  did  riot  submit  to  examination  for  Insurance,  and  com- 
pany received  no  part  of  proceeds  of  note,  there  was  no  C  therefor  423 

Indemnity  bond  given  to  surety  company  going  on  bail  bond  was  not 
without  C  because  made  prior  to  execution  of  the  undertaking  by 
the   surety   company 433 

CONSFIRACT. 

[See   Agency;    Fraud.] 

CONSTTTITTION  AND  BY-LAWS. 

[See   By-Laws.] 

CONSTTTL'TIONAL   LAW. 

[See   Statutes.] 
Statute    providing    that    no    condition    of    a    policy    limiting    time    for 
bringing  actions  to   less  than  one  year  shall   be  valid   is  constitu- 
tional;   It    does    not    Impair    contracts    previously    made    limiting 

actions  to  6  months,  as  such  statute  affects  only  the  remedy 49 

111.  Laws  1891,  p.  148,  prohibiting  rebating  and  requiring  whole  con- 
tract to  be  expressed  In  policy  and  application,  does  not  em- 
brace   more    than   one    subject 124 

Law  exempting  fraternal  benefit  societies  from  operation  thereof  does 

not  arbitrarily   discriminate  In  favor  of  such  societies 124 

Statute  authorizing  penalty  does  not  take  property  without  due  process  199 
Colorado  statute  abolishing  defense  of  suicide  Is  not  unconstitutional..  221 
Company    could    not    Invoke    question    of    constitutionality    of    suicide 
statute,    on    ground    that    It    grants    privileges   to    citizens   of   state 
not  granted   to  citizens  of  other  states 225 
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Regulation  of  terms  of  policy  contract  Is  within  police  power  of  state..   S82 

State  cannot  by  constitutional  provision  or  legislative  enactment  Impair 

obligation    of   contract 890 

State  may  Impair  contract  made  by  It  where  same  Is  In  contravention 

of    police    power 890 

Taking  property  under  constitutional  provision  that  corporations  shall 
not  own  realty  except  such  as  is  necessary  to  carry  on  business, 
under  penalty  of  escheat,   Is  not  without  due  process 891 

Statutory    penalty,    payable    to    assured    upon    loss.    If    company    was 

member  of  rate  association,   is  within  poMce  power  of  state 891 

Lieglslature  may  classify  Insurance  corporations  and  impose  upon  them 
different  rates  of  license  taxes,  and  such  classification  cannot  be 
questioned    by    courts 402 

Statute  requiring  foreign  companies  lo  appoint  Insurance  Commis- 
sioner Agent  for  service  of  process  is  not  unconstitutional  as 
denying   equal    protection 427 

Where  proper  opportunity  was  afforded  to  correct  excessive  assess- 
ments for  taxation  collection  thereof  was  not  without  due 
process    428,  429 

Business  of  Insurance  is  not   commerce 431 

Increase  in  amount  of  assessment  for  taxation  without  notice  amounts 

to  taking  of  property  without  due  process 438 

The  Industrial  Ins.  Law  (Wash,  Laws  1911.  c.  74)  requiring  employers 
to  contribute  to  fund  out  of  which  Injured  employes  are  paid, 
is    constitutional     453 

CONTRACT. 

[See    Cancellation;     Policy;     Reformation;     Rescission.] 

Upon  acceptance  of  policy,  Insured  becomes  bound  by  forfeiture  pro- 
visions    contained     therein 5 

In   an   action   where   policy   was  not   set   out   it   is   presumed    that   such 

policy    was    In    the   standard    form 12 

That    company    had    right    of    action    to    enforce    performance    of    C    is 

not    equivalent    to    performance 29 

Return  of  policy  to  Insured  by  agent  to  whom  Insured  had  surrendered 

It    operates    as    new    C 70 

Policy   Insuring  building  and   personal   property   for  single   premium  Is 

divisible  as  to  personal  property  without   the  building 74 

All  that  can  be   required   of  assured   Is  a  reasonable   and  substantial 

compliance    with    policy 113 

Loan  agreement  Is  not  indivisible  part  of  C,  but  la  collateral  thereto..  118 

Any  act   beneficial  to  one  party  or  disadvantageous  to  the  other  Is  a 

vaJuable    consideration 124 

What  remedies  are  open  to  Insured   for  breach  of  contract 131 

An  Insurance  company  after  electing  to  do  business  on  the  non-par- 
ticipating plan  may  not  give  retroactive  benefits  to  existing  policy- 
holders by  reducing  premiums  or  Increasing  benefits 166 

Parties  to  C  voluntarily  made  will  be  bound  by  Its  terms;  where  one 
party  has  been  removed  by  death,  court  will  reluctantly  construe 
It   against    him 206 

That  seal  of  corporation  was  not  affixed  to  C  did  not  invalidate  it...   226 

Nature  of  contract  Is  not  determined  by  certificate  of  authority;  it 
Is  matter  of  affirmative  proof,  and  depends  upon  certificate  and 
acts   of   company 229 

Where  party   sues   for   damages   for   breach    of   executory   contract,    he 

must  account  for  benefits  received 271 

Where  society  Issued  policies  payable  among  others  to  "legal  repre- 
sentatives related  to  the  member,"  it  was  not  entitled  to  exemp- 
tion from  general  Insurance  laws  and  could  not  set  up  suicide 
as  a  defense,  under  the  Mo.   Laws 292 

Filing  general  denial  to  complaint  setting  out  contract  is  an  admission 

of  execution  of  the  C 802 

Reinsurance  C  la  a  C  to  answer  for  another's  debts,  and  must  satisfy 

statute  of  frauds  by  showing  a  consideration 808 

Under  policy  providing  for  payment  of  weekly  Indemnity,  there  may  be 

"final"  proof  as  to  each  weekly  loss,  and  separate  actions  thereon  818 

Inability  may  excuse  failure  to  give  notice  prescribed  by  a  statute, 
but  contractual  agreement  to  give  notice  within  certain  time  Is 
not   excused   by   inability 821 

Conditlona  of  voluntary  C  not  void  as  against  public  policy  are  blndinc 
obligations  and  cannot  be  altered  by  courts 821 
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By    accepting    policy,     insured    is    charged    with    notice    of    its    terms 

8S8.     380.  888 

An    agreement    "to    become    responsible    for    the    performance"    of    an 

undertakinsr  by  another  person  is  a  C  of  suretyship 865 

To    constitute   a   novation    the   subsequent    ag^reement    must    have    fully 

discharged    the   original    C 887 

Where  policy  insured  "Morris  et  al.  (See  schedule)"  and  schedule 
named  plaintiff  as  one  of  the  insured,  plaintiff  was  one  of  the 
parties  to  the  C 389 

Where  a  bond   Is  executed   la  compliance   with   a  statute,   such   statute 

becomes  part   of  obligation  assumed  by  surety 398 

Policy,  insuring  property  in  N.  Y.  against  burglary,  insures  against 
burglary  as  defined  by  N.  T.  Statutes,  and  is  not  limited  to 
common  law   burglary 414 

Agreement  of  employer  to  pay  employe  full  wa^es  even  if  goods  were 
destroyed  while  in  employe's  possession,  in  consideration  of  deduc- 
tion of  |1  on  each  $100  worth  of  work,  is  not  an  insurance  C, 
as  no  risk  was  assumed 416 

Proofs  of  custom  may  not  be  made  when  in  direct  conflict  with  terma 

of   C    488 

Surety   and   Indemnity   C   distinguished 483 

Fidelity  bond  is  an  insurance  C  and  is  construed  most  strictly  against 

company     437 

Surety   bond    furnished    for   compensation   Is   construed   strictly   against 

surety     439 

Physicians'   defense  contract  is  an  insurance  contract 449 

There     is    no    privity     between     employe    and     company     indemnifying 

employer,   and   employe   cannot  sue   indemnitor 460 

There  is  no  privity  of  C  between  wrong-doer  and  parties  to  insurance 
C  that  would  authorize  wrongdoer  to  reclve  benefit  from  it  as 
against    insured    396 

Agent  with  power  to  waive  In  writing  may  Insert  in  writing  condi- 
tions in  conflict  with  printed   portions  of  policy 59 

Aerents   soliciting   insurance   and   collecting  the   flrst   premium    have   no 

authority   to   conclude   C 186 

Company's    book    of    Instructions    to    agents    is    incompetent    to    change 

or  modify  policy  C 324 

Depositing  letter  of  acceptance  in  mails  completes  contract 43 

Contract  Is  complete  upon  approval  of  application  by  authorised  agent     77 

Obligations  of  company  depend  upon  acceptance  of  application  and  not 

on  notice  of  such  acceptance  to  insured 78 

Company   Is   not    liable  on   policies   made   out   and   issued   by   clerk   by 

mistake  before  application  had   been,  examined  and   approved lit 

The    doctrine    that    intention    of    parlies    controls    and    not    transfer   of 

possession  of  written   contract,   applies   to   insurance   policies 161 

Policy  C   held   to  have   taken  effect  on  day  it  was  dated  and   not  at 

time    of    delivery 187 

Unless  made  so  by  C,  an  actual  delivery  of  the  policy  to  the  assured 
is  unnecessary.  A  policy  becomes  effective  when  forwarded  to 
the  agent   for  delivery   to   assured 179 

Delivery  of  a  policy  C  during  the  lifetime  of  the  applicant  Is  a  condi- 
tion  precedent   to   completion   of   the  C 186 

Acceptance  of  application,  and  mailing  of  policy  to  agent  for  delivery 

to    a^rared    completes   C 802 

Payment  of  first  premium  during  good  health  of  Insured  is  condition 
precedent   to  completion  of  contract 277 

Failure  to  read  policy  Is  not  negligence,  as  assured  may  assume  that 

it  conforms  to  application 194 

By   accepting  policy  assured   accepted   terms  thereof,   and   such   terms 

could  not  be  altered  by  parol  proof ISO 

Delivery  of  policy  to  agent  for  delivery  to  insured   In  tantamount  to 

delivery    to    Insured 126 

New    policy    Issued    in    place    of    old    policy    Is    effective    thouffh    not 

delivered    49 

Mailing  of  policy  constitutes  delivery 188 

What  acts  are  necessary  to  constitute  a  delivery 162 

Allegation  of  performance  of  all  conditions  on  his  part  to  be  per- 
formed, is  not  equivalent  to  allegation  of  performance  of  condi- 
tions  of   policy * 28 

Negligent  omissions  of  party  to  C  furnish  no  grounds  for  reformation..     66 

Before   insurance   C   will    be   reformed,    proof   must   show    either   fraad 

or    mistake 66 
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Place  of  C  Is  where  final  act  takes  place 43 

Policy    obtained    under  surplus    line    law    Is   C   of   state   where    company 

is     located      64 

Policy    is   contract    of   state   where    countersigned 76 

The    law    of    the    state    where    the    C    is    made    and    to    be    performed. 

controls    in   lis   construction     173 

Policies  are  to  be  construed  by  the  laws  of  the  state  where  the  appli- 
cation was  made,  the  premium  paid,  and  the  policies  delivered, 
though    the    insurance    was    to    be    paid    at    the    home    office    of    the 

company     186 

Law    of    state    where    assignment    was    delivered,    and    not    residence    of 

assignee,   controls   In   construction 199 

C  made  in  Illinois  and  to  be  performed  there  is  contract  of  that  state  283 
Statute    requiring   copy    of   application    to    be    attached    lo    policy,    dues 

not    apply    to   oral    contracts 18 

Where  Intent   to  make  application  part  of  policy   clearly   appears,   both 

will    be   construed   together  regardless   of   phraseology' 167 

Vnder  statute  providing  that  whole  contract  must  be  expressed  In 
policy,  company  may  not  set  up  evidence  of  breach  of  warranties 
In  an  application  not   attached   to   the   policy,   although   such   facts 

may   be  proved   to  sustain  a  plea  of   fraudulent   procurement 176 

WTiere  application  was  attached  to  policy  stipulating  that  such  appli- 
cation was  a  part  thereof,  the  statute,  prohibiting  a  company 
from  making  any  agreement   except  as  expressed   in  the   policy,   is 

satisfied      177 

Where  application  is  not  attached  to  policy  as  law  requires,  it  Is  no 
part   of   C.   and    false   statements   the»-ein    will    not    avoid    recovery; 

fraud,   however,   may   be  shown 198 

Where    company    accepts    application    and    issues    policy,    a    binding    O 

Is  effected   in   conformity  with  agreement   of  agent 194 

Warranty    endorsed    on    policy    and     referred    to    therein     is     "plainly 

expressed  in  the  policy"   within  meaning  of  laws  of  Alabama 332 

Annotation:      What    reference    In    policy    to    application    will    make    It 

part  of   policy 454 

Preliminary    negotiations    should    be    taken    in    subjection    to    terms    of 

policy    888 

The    law    Is   a   part    of   every    contract    a«   much    as   If   written    therein 

at    length    169 

Contemporaneous  papers  must   be  looked  to  to  determine  C  of  parties  205 
Cenlflcate   measures  C   rights   of   parties,   and   beneficiaries   take   under 

it    and    not    by    inheritance 298,   299 

C   between   member  and   benefit   society   consists  of  application,   benefit 

certificate    and    by-laws 279 

Regulation  of  terms  of  policy  C  Is  within  police  power  of  state 332 

Charter  granted  by  state  is  C  between  state  and   grantee 890 

State  may  Impair  contract  made  by  It  where  same  Is  In  contravention 

of    police    power 890 

Where  C  Is  beyond  charter  powers.  It  Is  void,  but  where  such  contract 
Is    within    general    powers,     although     irregular,     company     having 

derived  benefit  therefrom  Is  estopped  to  say  It  Is  ultra  vires 274 

Vested  C  rights  are  not  Impaired   by  Increase  of  rate  of  ansessments, 

where  society  reserved  right  to  amend  by-laws MO 

Reservation  of  right  to  amend  by-laws  Is  considered  as  having  refer- 
ence   to    future   C   only,    unless   the    Intention    to    affect    existing   C 

Is  undobutedly    expressed 250 

Amendments  to  by-laws,   under   reserved    power  to   make   amendments, 

are  binding,   where  they  do  not   Impair  vested  rights 267 

Change  of  plan  of  assessment  to  better  fulfill  contract  obligations  Is 
within    reserved    power    to    amend    by-laws,    and    does    not    Impair 

contract     259 

Change  In  constitution  with  reference  to  constituent  elements  of  legisla- 
tive body  held  not  to  affect  vested  rights 264 

Amendment    of    by-laws    increasing    assessments    or    reducing    benefits, 

when  not  Impairment  of  C 282 

Where    statute    under    which     society    1«    organised    authorizes    It     to 

Increase  assessments,   by-laws  to  that  effect  do  not  Impair  C 282 

Canadian  legislation  authorizing  Increase  in  assessments,  thereby  Im- 
pairing contracts,  will  not  be  recognized  by  courts  of  state 297 

amendment  of  by-law  reducing  amount  of  policy  In  event  of  suicide  is 

Impairment   of   C 303 

Annotation:     Right  of  benefit  society  to  decrease  benefits 305 

Annotation:      Right  of  benefit  society  to  Increase  rates 305 
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By  agreeing  that  by-laws  might  be  amended,  assured  did  not  con- 
sent to  enactment  of  by-laws  depriving  him  of  statutory  rights..  881 

State  cannot  by  constitutional  provision  or  legislative  enactment  im- 
pair   obligation    of    C 890 

Under    reserved    power   to   amend    by-laws    company    could    not    impair 

C  by  reducing  scope  of  risk 406 

By-laws  are  part  of  C,  but  can  have  no  greater  force  than  provisions 

of  policy    286 

Application,  medical  examination  and  by-laws  are  parts  of  C 248 

Constitution  and  by-laws  must  be  treated  as  part  of  C  of  mutual  bene- 
fit   society    243,  28» 

By-laws    of    mutual    company,    although    not    copied    into    policy,    are 

part   of   C    29 

Premium  note  given  on  a  mutual  fire  policy  is  part  of  contract  although 

not  attached  to  policy,  under  Maine  laws 29 

Insurance   company   may   reduce   its   rates   of   premiums   to    be   charged 

on    future    business 166 

Company   could    not   show   that   premium   was   paid   on   a  day   different 

than   the  date  recited   in   the   contract 174 

Binder  signed  by  agont  of  both  Insured  and  insurer  held  to  have  ef- 
fected a  renewal  of  C 42 

A  slip  of  paper  is  not  a  part   of  C  merely  because  pinned  to  policy...      91 

Condition  precedent  to  inception  of  C  may  be  waived 79 

Where    waiver    prevents    forfeiture    liberal    construction    will    be    placed 

on  acts  of  party  waiving  with  view  to  bringing  about  waiver. . . .   826 

Minds  of  parties  must  meet  upon  all  essentials  to  constitute  a  binding 

verbal   contract    17 

Agent,    with    authority    to    issue    policies,    could    not    bind    company    by 

parol   agreement   to  renew  In  future  an  existing  contract 18 

Statute  providing  that  policies  shall  be  in  writing  or  print  incapacitates 

company   from  making  parol  C.   in  absence  of  elements  of  estoppel     18 

Recover>'   may    be   had    for   breach    of   parol    agreement    to    insure    made 

prior    to    expiration    of   original    policy 97 

Parol   C   of  assignment    is   valid 146,  161 

Evidence   will   not   be   received   of   prior   parol   inducement   or  assurance 

to   contradict   written   policy 178 

Executory  agreement  to  renew  policy  does  not  affect  a  renewal 109 

Forfeitures  are   not   favored  and  will   not   be   implied 86 

Exceptions  are  construed   strictly  against  company 828 

Forfeiture   provisions   of   benefit    certificate   are   construed   most   strictly 

against    society    218.  289 

Construction    of     forfeitures,     penalties     and    ambiguous    provisions    Is 

strictly   against    company 218 

Questions   In   application.    If   ambiguous,    are   construed   most   favorably 

to    Insured    228 

Indemnity  bond   is   an  Insurance  contract  subject   to  rule  of  oonstruo- 

tlon  applicable  to  such   contracts 859 

General   rules   for   construing   Insurance   C   given 298 

Proviso  and  exceptions  are  strictly  construed  In  favor  of  Insured,  and 

ambiguities   are   resolved    in    his    favor 1 

Insurance    C    are    governed    by    the    same    legal    principles    that    apply 

to   other   C 7 

Contract   of  suretyship   Is    construed   so   as   to   give   effect   to  Intent   of 

parties   as  disclosed   by    Instrument 862,  869,  897 

Rule    that    doubtful    terms    are    construed    strictly    against    company 

applies    to    standard    policy 79 

C  Is  construed  to  give  effect  to  Intent  as  disclosed  by  application  and 

policy  viewed  In  light  of  facts  Imparted  to  agent 84 

Every  provision  of  C  should  be  given  effect  If  possible 69.  70,  888 

Plain  Intention  of  parties  cannot   be  nullified  by  construction 869 

Policy  U  construed   most   favorably  to   insured 62,  104,  169,  367 

Mutual  benefit  C  should  be  construed  according  to  obvious  meaning  of 
provisions,  to  effect  the  purpose  of  the  contract.  If  susceptible 
of  two  constructions  that  will  be  followed  most  favorable  to 
Insured     868,  898 

Provisions  of  policy  are  strictly  construed  to  uphold  the  contract....   897 

Where  construction  of  writing  depends  on  sense  in  which  language 
is  used,  or  aliunde  facts,  the  question  becomes  mixed  one  of 
law    and    fact 291 

C    of    parties    is    the    law    governing    their    rights,    unless    such    C    Is 

violative    of    public    policy 186 
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Written  provisions  will  control  printed  provisions  where  confllctlnfir*  •69.  89 
Contract  will  be  enforced  as  made   If  not  ambiguous  or  against  public 

policy     15« 

By-laws   should    be    construed    liberally    according    to    ordinary    use    of 

words    . . ; 299 

Intention    of    parties    must    be    gathered    from    written    Instrument    In 

absence  of  mistake  or  fraud 53 

Provisions  as  to  acts  to  be  performed   after  loss  should  be  reasonably 

construed   » 16 

Insurance   C  must   be   Interpreted   so  as  to   give   effect  to    Intention   of 

parties    18 

Where  C  Is  In  writing,   intention  of  parties  must   be  ascertained   from 

words   of   C  alone.   If  possible 18 

Policies,  like  other  C,  must  receive  reasonable  Interpretation  consonant 

with    Intent  of  parties 41 

Ambiguities   are   resolved   in   favor   of   assured 86.  108,  206,  310,  879 

Printed  form  of  C  is  construed  strictly  against  maker... 60,  68,  70,  817,  318 
Inconsistencies   are   resolved   In   favor   of    Insured 

169,    252,    320.    369,    405,   448 

CONTRIBrTION. 

[See   Contract;    Other  Insurance;   Policy.] 

CONVERSION. 

[See    Agent.] 

CONVEYANCE. 

[See   Sale;    Title.] 

CORONER'S  INQrEST. 

[See   Evidence.] 

Verdict   of  coroner's  Jur>*  is  Incompetent  to   prove  cause   of  death 192 

Where   C,    admitted   on   behalf  of   plaintiff,    shows   that    defendant   was 

not  liable,  a  peremptory  instruction  weM  proper 279 

CORPORATION. 

Annotation:  Fire  Insurance  as  a  business  affected  by  public  interest...  99 
Surplus    accumulations    of    a    stock    company    belong    to    the    company 

represented  by  stockholders,  and  not  to  participating  policyholders  165 
Commingling   of   funds   of   participating   and    non-partlcipatlng   policy- 
holders Is  not  a  misuse  of  Its  charter  privileges  by  a  life  Insurance 
company  where  law  does  not  require  funds  to  be  kept  separate...   166 
Insurance   company   may  reduce   Its  rates  of  nremlums  to   be   charged 

on    future    business 166 

An  Insurance  company  after  electing  to  do  business  on  the  non-partlcl- 
patlng  plan  may  not  give  retroactive  benefits  to  existing  policy- 
holders  by   reducing  premiums   or   Increasing   benefits 166 

Life  Insurance  business  Is  affected  with  a  public  interest  and  attorney 

general  may  proceed  on  own  motion  to  enjoin  ultra  vires  acts....   166 
Stockholders  may  sue  to  enjoin  company  from  doinjg  ultra  vires  acts..   167 
Stockholders  may  sue  In  equity  to  compel  company  to  declare  dividends 
where  It  has  a  sufficient  surplus  over  the  necessities  of  the  corporate 

business      167 

C  organized   In   Pa.    to  take  over  business   of   an  Ohio  C,   where   both 

had  done  business  at  same  time,  was  separate  C 209 

By    surrendering    certificate    and    making    payments    under    new    plan, 

member  Is  charged  with  having  consented  to  change  of  plan 209 

"Assets"    and    "liabilities"    defined 210 

Appropriation  of  distinctive  portion  of  corporate  name  will  be  enjoined  224 

That  seal  was  not  afl!ixed  to  contract  did   not  invalidate  It 226 

Character    of    company    Is    matter    of    affirmative    proof,    and    It    not 

determined  by  certificate  of  authority,  but  upon  nature  of  contract  229 
Where   all   delegates   were   present,    although    not   equal    to    number   of 
delegates    to    constitute    a    quorum    under    the    constitution,    there 

was    a    quorum 244 

Where  officers  were  elected  by  accredited  delegates,  such  election  could 
not    be    held    Invalid    because    other    ballots    were    cast    by    persons 

not   entitled   to  vote 244 

What  record  of  votes  Is  necessary  to  show  enactment  of  by-laws. . . .  S60 
Authenticity  of  books  of  C  must  be  shown  before  they  are  admissible 

In    evidence    250 
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Secretary  of  C  Is  gronerally  proper  person  by  whom  to  prove  authenticity 

of    corporate    records 261 

Courts  are  reluctant   to  Interfere   in   corporate   managrement 260.  414 

Liability  of  stockholders   in  a  de  facto  C.   considered 357 

Special   charter,    which   was   not   accepted    before  the   adoption  of   new 

ConBt.   of  Ind.   In   1851,    could   not   thereafter  be   accepted 857 

Corporate   charter   can   not   be   sold 867 

Havinfir  exercised  corporate  powers,  and  haviner  been  dealt  with  as 
such,  both  company  and  insured  are  estopped  to  deny  de  faoto 
existence    867 

Existence  of  C  can  be  questioned  by  state 858 

What  conditions  are  necessary  before  there  can  be  a  de  facto  C 868 

Where  plaintiff  dealt  with  defendant  aa  C,  he  was  estopped  to  there- 
after deny  Its  de  facto  existence,  unless  there  was  no  law  au- 
thorizing the   formation  of  such   a   C 858 

Agents'  license  can  not  be  issued  to  C  In  Pennsylvania 878 

Powers  of  C  are  limited  by  its  charter  which  is  to  be  strictly  construed 

against   it    890 

Statute  of  Ky.  forbidding  C  to  own  or  hold  real  estate  except  such  as 
is  necessary  to  carry  on  business,  does  not  impair  charter  right 
of  C  to  hold  real  property  needful  to  transact  business 390 

Taking  property  under  constitutional  provision  that  C  shall  not  own 
realty  except  such  as  is  needful  to  carry  on  business,  under 
penalty  of  escheat,   is  not  without  due  process 891 

Under  statute  providing  that  C  cannot  own  realty  except  for  needful 
purposes  of  its  business,  such  C  can  own  realty  for  a  proper 
future    use    891 

C  is  subject  to  taxation  on  whole  of  capital  stock  regardless  of  fact 
that  such  capital  is  invested  in  non-taxable  stock  in  other  C, 
although   it  is  not  taxable  on  stock  purchased  by  it 895 

Where  it   has  become  Impossible  for  C  to  answer  any  of  eands  of  its 

creation,  court  of  equity  has  Jurisdiction  to  wind  up  its  affairs...  416 

Assessment  for  taxation  of  capltol  stock  together  with  tangible  property 

is    double    taxation 488 

Sale  of  stock,  knowing  that  it  could  not  perform  agreement  consti- 
tutes a  tort   for  which  C  is  liable 442 

Ultra  vires  may  not   be  pleaded  by  C  until  It   has  first   tendered  back 

money    received    by    It 442 

Physicians    defense    company    is    an    insurance    company    within    Sees. 

2525    and    2431    Cal.    Civ.    Code 449 

COINTER-CLAIM. 

[See    Set-Off.] 

cor  NTEBSIGXING. 

[See    Policy;    Statutes.] 
Policy  is  contract  of  state  where  C 76 

COURTS. 

[See  Practice;  Jurisdiction.] 
Jurisdiction  of   federal  courts  cannot  be  revoked,  annulled  or  impaired 

by   state    laws 22 

C   will    not    interfere    with    award    because    of    inadequacy    unless    such 

inadequacy  is  so  great  as  to  Indicate  bias  on  part  of  arbitrator...     72 

"Satisfactory"    proofs   of   death    is   for    court 190 

C    have    no    authority    to    interfere    in    management    of    benefit    society 

except    when   property    rights    are    Involved 217,  219 

C  are   reluctant   to   Interfere   in   corporate    management 260,  414 

Federal    C    do    not    have    jurisdiction    of    actions    between    citizens    of 

different  states  where  amount  involved   is  less  than   92,000 864 

CREMT  IN8LRANCE. 

[See   Policy.] 
Renewal    of    C    bond    held    not    to    cover   certain    risks    covered    by    the 

original    bond    368 

"Highest   previous   indebtedness"    as  used   in   C   policy,    construed 376 

"Experience"    means    knowledge   gained    by   observation   and    trial    of   a 

customers    financial    responsibility 376 

Where    Insured    did    not    attach    to    notice    of    loss    a    copy    of    account 

showing  prior  experience  with  customer  as  policy  required,  insurer 

was    not    liable 876 
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Where  recovery  was  limited  to  higrhest  previous  indebtedness,  which 
was  less  than  initial  loss  to  be  bourne  by  insured,  there  could  be 
no   recovery    376 

Furnishlnsr    notice    of    Insolvency    of    customer    does   not    dispense    with 

necessity  of  furnishing  notice  and  proof  of  loss  as  policy  required  432 

CRIMINAL   LAW. 

[See    Arson;    Embezzlement;    Statutes.] 
Indictment  for  arson  is  not  defective  in  failing  to  allege  that  company 

insuring  property  was  authorized  to  do  business  in  state 8 

Where   answer   to   complaint    on   policy   sets   up   criminal    offense,    such 

offense  must  be  proved  beyond  reasonable  doubt 29 

Fraudulent    fire    can    rarely    be    proved    except    by    circumstances,    and 

question  is  for  jury  If  there  is  any  evidence  of  the  act 36 

There    was    no     "conviction    of    felony"     where    insured    died    pending 

appeal   from  conviction  In  lower  court 247 

"Violation  of  law"   as  used   in  policy   contemplates  only  sane   acts....   249 
Indictment  need  not  allege  that  company  from  which  money  was  taken 

was   a  corporation,    where   Its   name   raises   such   a   presumption...   364 
Turning   of   handle   and   opening   of   closed   door   is   a    breaking  within 

meaning  of  statute  defining  burglary 414 

CROP  INSURANCE. 

[See   Policy.] 

CUSTOM. 

[See  Evidence;  Waiver.] 

Course  of  conduct  of  accepting  assessments  after  due  date  estops 
society  to  base  forfeiture  on  ground  that  assessment  was  not 
promptly    paid    225 

C  of   permitting   local    scribe   to   collect    assessments   abrogates   by-law 

requiring  assessments   to   be   paid   to   national  scribe 2S2 

Waiver  of  by-law  may  be  found  from  a  proved  course  of  conduct....   286 

Course  of  conduct  in  insuring  persons  engaged  in  sale  of  liquors  waives 

by-law   prohibiting  such 286 

C    of    ignoring    delinquencies    as    to    other    members    is    competent    to 

show   waiver  of  prompt  payment 827 

Course  of  conduct  within  express  terms  of  policy  is  Insufficient  to  con- 
stitute   a    waiver 338 

Proof   of   C  may   not   be   made   when   in   direct    conflict   with   terms   of 

contract     888,  432 

General  C  or  usage  need  not  be  pleaded,  but  local  C  must  be 419 

Agent  is  presumed  to  have  knowledge  of  general  C 420 

Former  conduct,   to   constitute   waiver  must    have   been   with  reference 

to  contract  under  consideration,   not  former  contract 432 

DAMAGES. 

[See   Interest;   Measure  of  Damages.] 

Fire  insurance  patrol  is  liable  for  D  caused  by  its  negligence 9 

Failure  to  deliver  telegram  directing  cancellation  held  to  be  proxi- 
mate cause  of  insurer's  loss,  entitling  insurer  to  recover  amount 
of   loss   paid   by   it 19 

Broker    who    fails    to    procure    insurance    is    personally    liable    to    his 

principal     98 

Where  company  was  required  to  pay  policy  procured  by  fraud.  It  had 
a  right  of  action  against  a  third  party  who  fraudulently  partici- 
pated   In    procuring    Its    issuance 172 

Benefit  society  is  not  liable  for  injuries  sustained  during  initiation 
where  the  act  of  the  member  causing  such  injuries  was  no  part 
of    Initiation     257 

Measure    of    D    for    wrongful    forfeiture    is   value    of    policy    at    time    of 

forfeiture     271 

Where  policy  was  wrongfully  forfeited.  If  Insured  were  then  uninsurable. 

the   measure   of   D   would    be   for  jury 271 

Where  policy  was  wrongfully  canceled.  Insured  could  recover  differ- 
ence between  cost  per  year  of  policy  canceled  and  new  policy  for 
period     of     expectancy 271 

Letter   of   society    to    insured    held    not    to   amount    to   a    repudiation    of 

contract    entitling   Insured    to    recover    premiums    paid 299 

Liability  policy   held   admissible,   In   action   by   employe   for   D,   to   show 

Joint    liability   of    two    defendants 353 
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In  action  by  agrent  for  damages  for  libel,  loss  of  airency  as  result 
thereof  should  have  been  especially  pleaded S54 

In  action   for  D  for  personal   injuries,   existence  of  liability  insurance 

cannot    be    shown 864.  869,  879,  426 

In  action  for  D.   askinff  jurors  if  they  had   any  interest  in  indemnity 

company,    which    had   insured   defendant,    was   not   prejudicial 416 

In  personal  Injury  action  it  was  Improper  for  counsel  in  impaneling 
Jury  to  call  attention  to  fact  that  defendant  was  protected  by 
indemnity    Insurance     4SS 

In  action  for  personal  injuries  it  was  proper  for  counsel  in  impanellnsr 
jury  to  ask  Juror  if  he  was  interested  as  stockholder  or  officer  of 
any    indemnity    company 422 

Life  expectancy   tables  are  admissible   in   personal   injury   actions 487 

Sale  of  stock,  knowlnsr  that  it  could  not  perform  acrreement,  consti- 
tutes a   tort   for  which    corporation   is  liable 442 

Mortality    tables    are    no    conclusive    on    issue    of    life    expectancy    in 

action    for    D 444 

Insurable   interest   is  incompetent   to   show   liability    for   D 444 

DEATH. 

[See    Beneficiary ;    Distribution;    Presumption    of    Law.] 

Unless  it  is  pleaded  and  proved  that  insured  is  dead  there  can  be  no 
recovery   on   life  policy;   the   allegation  of   presumptive   death   is  not 
sufficient    150 

Sec.  2747  Burns'  Rev.  St.  Ind.  1908  providing  that  persons  absenting 
themselves  five  years  shall  be  presumed  to  be  dead  held  not  to 
abrogate   common  law   presumption   as   to   death 160 

There  is  no  presumption  as  to  time  of  D,  In  absence  of  proof,  absentee 

Is  presumed  to  be  living  at  end  of  seven  years 161,  190 

Proofs  of  D  made  on  theory  that  assured,  who  disappeared  was  dead, 

should  show  his  D  and  that  it  occurred  during  life  of  policy 191 

Where  it  was  not  shown  that  assured   left   state,   no  presumption  of  D 

from   disappearance   arises   under   Missouri   law 191 

Whether  gun  shot  resulting  in  assured's  death  was  caused  by  accident, 

or  with  suicidal  intent  was  for  Jury 200 

E^rldence  considered  and  held  that  cause  of  D  was  for  Jury,  and  that 
its  finding  that  insured  did  not  commit  suicide  was  sustained  by 
evidence     213 

Whether  insured's  death  was  from  suicide  by  taking  carbolic  acid,  or 

whether  by  taking  over-dose  of  creosote  was   for  jury 227 

Where  pneumonia  developed  after  confinement,  it  could  not  be  said  that 

confinement    caused    death 280 

Plea  that  proofs  of  D  showed  cause  of  D  to  have  been  suicide  was  not 
a  sufficient  pleading  of  estoppel  to  preclude  plaintiff  from  showing 
that  D  was  not  so  caused 230 

General    belief    of    citizens    and    officials    as    to    whether    insured    was 

murdered  or  had  committed  suicide  held  inadmissible 288 

Where  D  was  from  poison,  the  law  presumes  it  to  have  been  taken  by 
accident  or  mistake,  and  burden  is  on  party  asserting  suicide  to 
overcome    presumption     261 

Presumption  of  D,  arising  from  seven  years'  absence,  stands  as  compe- 
tent proof  of  death  only  until  it  is  rebutted 266 

Public  record  of  D  Is  not  competent  to  prove  cause  of  D,  when  offered 

by    insurer    274 

Certificate  of  public  health  officer,  where  offered  in  evidence  by  bene- 
ficiary to  prove  compliance  with  policy  as  to  notice,  statement  in 
such  certificate  as  to  cause  of  death  becomes  admission  against 
interest     279,  280 

Instruction  that  If  beneficiary  had  no  personal  knowledge  of  cause 
of  D.  recital  In  proofs  of  loss  could  be  considered  as  circum- 
stance with  all  other  evidence,  was  not   erroneous 291 

Allegation  that  assured  died  on  a  certain  day  would  not  render  inad- 
missible evidence  that  he  had  disappeared  to  support  presumption 
of   D    294 

Evidence    considered    and    held    sufficient    to   meet    requirement   of  rule 

that   D  is  presumed   from  seven  years  unexplained   absence 294 

Evidence  considered  and  held  to  show  that  sufficient  search   had  been 

made  to  support  presumption  of  D 294 

Proof   held   to  sustain  finding   that    Insured   died    from   intussusception. 

caused   by   Jolt   in   stepping   from   pavement 812 

Evidence  held  insufficient   to  raise  presumption  that  insured  died  from 

bodily   injuries  and   not   from  drowning 814 
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There  is  no  presumption  of  survivorship  or  simultaneous  death,  where 

two  persons  die  In  same  disaster 816 

Evidence  considered  and  held  to  show  that  Injury,  and  not  operation 

for  appendicitis,   was  cause   of  death 324 

Instruction  properly  submitted  question  as  to  whether  Insured's  death 

was   from   Injuries  or  disease 324 

D  from  chloroform  administered   by  physicians,  due  to  hidden  disease 

of    heart,    is    by    "accident" 828,  329 

Exception  of  death  resulting  from  poison  administered  or  inhaled, 
does  not  cover  medicine  administered  in  good  faith  to  alleviate 
pain     829 

Cause   of   death    is   for   Jury   even   where    highly   scientific   propositions 

are    involved    829 

Burden    is    on    plaintiff    to    show    that    death    was    accldent9,l,    and    on 

defendant  to  show  that  it  was  within  policy  exceptions 829 

Where  plaintiff  proved  that  Insured  died  from  chloroform  poisoning 
administered  to  relieve  pain,  a  prima  facie  case  of  accidental 
death   was  made    329 

D   by    bodily   infirmity   or  disease,    construed 329 

D   from   "surgical   treatment."    construed 829 

Death  resulting  from  dialatlon  of  the  heart  caused  by  administration 
of  chloroform  preparatory  to  operation  Is  not  from  "surgical 
treatment"      329 

DEBTORS  AND  CREDITORS. 

[See    Assignment;    Beneficiary;     Insurable     Interest;     Statutes.] 

Creditors  to  whom  policy  had  been  assigned  as  security  for  special 
account,  and  other  obligations,  could,  after  satisfying  special 
account,  apply  proceeds  on  general  Indebtedness,  to  exclusion  of 
other  creditors  represented  by  trustee  In  bankruptcy 118 

Creditors  as  beneficiary  can  only  recover  amount  of  debt  and  Interest, 

and    premiums   paid    if   so   agreed 128 

Husband  may  assign  policy  payable  to  executors,  etc.,  but  not  policy 
payable  to  legal  representatives,  under  statute  providing  that 
Insurance  effected  by  husband  shall  inure  to  wife,  even  though 
marriage    occurred    after    assignment 2,  29,  146 

Creditor   to   whom   policy   had   been    assigned    as   secuslty,    by   entering 

Into   compromise,   released   his  rights  to  proceeds   of  policy 171 

To   recover  premiums  paid   by  him   out   of  proceeds  of  policy,   creditor 

i^ould  have  set  up  his  claim  to  such  amount  in  his  pleadings. . . .   171 

Creditor  to  have  an  insurable  Interest  in  life  of  his  debtor  must  show 
that  there  was  a  valid  existing  indebtedness  at  time  policy  was 
assigned  to  him,  the  assignment  being  a  wager  contract  as  to  all 
amounts  In  excess  of  the  Indebtedness,  and  premiums  advanced 
by    the    assignee 177 

A   creditor,   who    to   secure   himself,    Insures   the   life   of   his   debtor   for 

his  own  beneficiary,   is  entitled   to  the  entire  proceeds 188 

Tender  of  Insufficient  amount  as  payment  In  full  if  accepted  operates 

as    accord    and    satisfaction 2.   71,  187 

Mutual  company  may  create  a  reserve  fund  Immune  as  against  claims 
of  general  creditors,  of  which  such  creditors  are  charged  with 
notice     204 

Bank  which  loaned  money  to  company  to  secure   license  is  not  liable 

to   creditors    864 

Proceeds  of  bond   given  by  ticket  sellers  as   required  by   N.   T.   Laws, 

creates  fund  for  benefit  of  creditors ., 366 

Act  of  Insured  overdrawing  bank  account  to  obtain  funds  to  pay 
premium,  entitles  bank  to  look  to  proceeds  for  reimbursement 
under  statute  providing  that  part  of  proceeds  equal  to  premiums 
paid  In  fraud  of  creditor  shall  inure  to  his  benefit 426 

Transfer  of  Insolvent   husband   to   wife   of   policy   on  his   life   is   not  a 

fraudulent    conveyance     , 484 

Where    creditors    contributed    money   to    collect    Insurance,    they    alone. 

subject  to  claims  of  receiver  for  services,  were  entitled  to  proceeds  458 

DECEDENT'S  ESTATE. 

[See   Administrator   and   Executor;    Death;   Distribution.] 

DEED. 

[See   Conveyance;    Sale;    Title.] 

As  against  Insurer  D  may  be  explained  by  a  parol  evidence 88 

D  with  defeasance  clause  does  not  effect  change  of  ownership 88 

1911-32 
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D   conveying:   land   and   warranting   that   minor   heir  will    convey   upon 

reaching:   maturity,    constitutes   grrantee   sole   owner 92 

Void  D  does  not  effect   change  of  title 102 

DEFLNinONS. 

[See   Contract;    Policy.] 

"Accident"     328.  828 

"Assets"     210 

"Broker"      182 

"Chattel    mortgage"    156 

"Child"     448 

"Concealment"    Is   the   Intentional    withholding   of   material    facts 85 

"Consulted"    and    "talked    with"    convey    same    meaning 280 

"Daily    practice"    In   use  of   Intoxicants  defined 245 

"Dismissed"  as  used  In  by-laws  of  policemen's  relief  association,  defined  222 

"Experience"   as  used   In   credit   Indemnity   policy,    defined 376 

"Fall     of    building,"    construed *. 106,  107 

"Good    health,"    construed 249 

"Gross    premium"     129 

"Habit."    defined    168 

"Hasard"     36 

"Illness"     237 

"Immediate   notice"    means  within   a  reasonable   time 807 

"Increase  of   hazard" 36 

"Insanity" 164 

"Insurable    Value"    construed 846 

"Legal     representatives"     165,  292 

"Liabilities"     210 

"Loss"   and    "liability,"    as  used   in   Indemnity   policy,    distinguished....   882 

"Market    value,"    construed 843 

"Moral    hazard" 36 

"Negligence" 877 

"Net     value,"     construed 129 

"Occupation"    means    "business" 218 

"On    fire,"    defined     847 

"Open     policy,"     construed 846 

Postal   clerk    while   riding  In   mall   car   performing  his   duties   Is   not    a 

"passenger"     837 

"Pledge"     146,   156 

"Proximate    cause,"    construed 41 

Railway   platform   Is   a    "public    highway"    within   meaning   of   accident 

policy    886 

"Public    policy"    construed 205 

"Representations"    and    "warranties"    distinguished 228 

"Suicide"   is  voluntary'  and   intentional   act   of  self-destruction 205,   283 

Death   from    "surgical    treatment,"    construed 829 

"Suspend"     804 

"Total     disability"     construed 253 

"Visible   marks,"    as  used   In   burglary   policy,    construed 414 

"Void"     means    voidable 122,   169,  243 

"Waiver,"     defined     205,   817,   432 

"Windstorm,"   as  used   in  tornado   policy,   defined 405 

"Wounds,"    defined     889 

DBUVEBY. 

[See   Contract;    Policy.] 
Policy,    which    was    never   delivered    to    Insured    for    his   acceptance,    Is 

not     enforceable 7 

New  policy  Issued  In  place  of  old  policy  Is  effective  though  not  delivered     49 
Return  of  policy  to  Insured  by  agent  to  whom  Insured  had  surrendered 

it  operates  as  new  contract 70 

D  of  policy   waives   prepayment   of  premium 106,   125,  394 

D  to  agent  for   D  to  insured   Is  tantamount  to   D  to  insured.  .125,  2i)2,   421 

Mailing    of    policy    constitutes    D 188 

Evidence    considered   and   held   that   whether   mailing   of   policy   consti- 
tuted  a   D   thereof   was  for  jury 188 

Failure  of  Insured   to  pay  first  premium   was  evidence  that  policy   had 

not   been   delivered,    but    not    conclusive 162 

To   constitute   D  actual   possession   by   Insured   in   unnecessary,   as   D   is 

largely   a  question   of   Intention 162 
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What  acts  are  necessary  to  constitute  a  D 162 

The    doctrine    that    intention    of    parties    controls    and    not    transfer   of 

possession  of  written  contract,  applies  to  insurance  policies 163 

Evidence    considered    and    held    sufficient    to    show    company    intended 

to  deliver  policy  to  Insured 163 

Action  of  ajrent  in  refusing  to  deliver  policy  while  applicant  was  sick, 
although  he  retained  premiums,  was  not  waiver  of  condition  in 
application  that  policy  should  not  become  effective  unless  delivered 
during   good    health    of    Insured 172 

Unless  made  so  by  the  contract,  an  actual  D  of  the  policy  to  the 
assured  is  unnecessary.  A  policy  becomes  effective  when  for- 
warded to  the  agent  for  D  to  assured 179 

A  special  finding  that   the  policy   had  not   been  delivered   to  assured   is 

not  inconsistent  with  a  general  verdict  in  favor  of  assured 180 

Where  it  wa«  agreed  between  the  assured  and  the  agent  that  the  policy 
should  be  retained  by  the  agent  to  secure  a  loan,  such  acts 
amounted    to   a   D 181 

D  of  a  policy  contract  during  the  lifetime  of  the  applicant  is  a  condi- 
tion precedent  to  completion  of  the   contract 186 

Act  of  father  accepting  D  of  policy  on  his  life  payable  to  his  children 

constitutes  acceptance   by  children "  188 

Acceptance  of  premium  not  knowing  that  assured  was  then  111  did  not 

put    insurance    In    effect 200 

Acceptance   of   application,    and    mailing   of    policy   to   agent    for   D   to 

assured    completes    contract 202 

Act  of  agent  delivering  policy,  with  knowledge  of  condition  of  insured's 

health,   waives  provision   as   to   D  while   In   good   health 262 

Condition   as   to   good    health    at    time   of    D   of   policy    does   not    apply 

to   D  of  new   certificate  to   new  beneficiary 256 

Prepayment  of  premium  Is  waived  by  D  of  policy  without  full  payment  394 

DEMAND. 

[See    Notice.] 

To   entitle   plaintiff   to   recover  statutory   penalty,    there   must    be   proof 

of   D  before   commencement   of  suit 158 

Where    no    D    was    made    before    suit,    beneficiary    was    not    entitled    to 

statutory    penalty     123 

DEPARTURE. 

[See  Pleading:   Practice.] 

DEPENDENT. 

[See  Beneficiary;   Constitution  and   By-Laws.] 

DEPOSITS. 

[See   Statutes.] 

DE^^ATION. 

[See  Marine   Insurance.] 

DISABILITY. 

[See   Accident    Insurance;    Definition;    Policy.] 

"Total    D,"     construed 253 

"Immediately  disable"   held   to  relate   to   weekly   Indemnity  and   not   to 

indemnity    for    death 307 

Annotation;  Liability  for  death  under  policy  Insuring  against  perma- 
nent   D     311 

Clause  providing  for  Indemnity  for  injuries  causing  Immediate  D  held 
not  to  prevent  a  recovery  of  death  Indemnity,  although  Insured 
had   worked   between   time   of  Injury  and  death 313 

Liability  of  company  under  clause  promising  partial  indemnity  is  com- 
plete even  though  assured  was  not  immediately  and  continuously 
prevented    from   doing   any   kind    of   business 322 

DISAPPEARANCE. 

[See    Death;    Presumption.] 

Averment    of    presumptive    death    Is    not    sufl)cient;    the    fact    of    death 

should    be   pleaded    to   render   complaint    good 150 

Statute  providing  that  persons  absenting  themselves  for  five  years  shall 
be  presumed  to  be  dead  held  not  to  abrogate  common  law  presump- 
tion  as    to   death 160 
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Under  Indiana  laws  relating  to  presumptions  arisinsr  from  D,  it  would 
not  be  presumed  that  insured,  whose  premiums  were  paid  for  10 
months  after  D.   died  before   lapse  of  policy 151 

There    is    no    presumption   as   to    time   of   death;    in   absence   of   proof, 

absentee  is  presumed  to  be  living  at  end  of  seven  years 161,  190 

Proofs  of  death  made  on  theory  that  assured,  who  disappeared  was 
dead,  should  show  his  death  and  that  it  occurred  during  life  of 
policy    191 

Where    it   was    not   shown   that   assured   left   state,    no   presumption  of 

death   from  D  arises  under  Missouri   law 191 

Although  assured  was  seen  five  months  after  D,  this  fact  did  not  rebut 

presumption   arising   from   seven   years'    absence 197 

Where  evidence  warranted  finding  that  death  occurred  before  payment 

of  assessments  ceased,  there  could  be  a  recovery 246 

•  n<;  begin  to  run  where  Insured  disappeared..   246 

Bond,  conditioned  on  repayment  of  benefits,  if  Insured,  who  had  dis- 
appeared, returned,  was  not  given  under  mistake  of  fact,  and 
was    enforceable     260,  2<S,  S« 

Right  of  company  to  recover  on  bond  where  insured,   presumed   dead, 

returned     266 

Presumption    of    death    arising    from    seven    years'    absence,    stands    as 

competent  proof  of  death   only  until   it  is  rebutted 266 

Where  insured  through  an  attorney  intervened  in  appeal  of  cause 
wherein  Jury  found  that  he  was  dead,  the  Judgment  will  be 
reversed    in    favor   of    insurer 274 

Allegation  that  assured  died  on  a  certain  day  would  not  render 
Inadmissible  evidence  that  he  had  disappeared  to  support  pre- 
sumption  of   death    294 

Evidence    considered   and    held    sufficient    to    meet    requirement    of    rule 

that   death   is  presumed   from   seven  years'    unexplained  absence..   294 

Evidence  considered  and  held  to  show  that  sufficient  search  had  been 
made   to   support   presumption   of   death 294 

Beneficiary  is  entitled  to  interest  from  time  of  death  of  assured,  and 
where  proof  of  death  depends  upon  presumption  from  absence. 
Interest  is  calculated   from   time   presumption  arises 296 

DISCRIMINATION. 

[See   Constitutional   Law;   Rebates;   Statutes.] 

Option   to  purchase  stock  as  inducement  to   take  policy  constitutes   D 

within  meaning  of  anti-rebate   law 124 

Law    exempting   fraternal    societies    from    operation   thereof    Is   not    an 

arbitrary    D 124 

Legislature  may  classify  insurance  corporations  and  impose  upon  them 
different  rates  of  license  taxes,  and  such  classification  cannot  be- 
questioned    by    courts 402 

DISfiASB. 

[See  Accident  Insurance:   Disability;   Policy.] 

Whether  D  was  such  as  to  increase  risk  was  for  Jury 189 

A    bad    cold    is    so    slight    an    ailment    that    it    is    not    material    to    be 

known    to    company 168 

Court    may    instruct    Jury    that    cancer,    tuberculosis,    Bright's    disease 

are    material    to    risk 201 

"Sickness"   must   have  been  such  as  to  disable   insured  from  pursuing 

regular  vocation  to  entitle  him  to  sick  benefits 216 

"Insanity,    or   any   other   hereditary    D/'    contemplates    only    hereditary 

insanity    22S 

Although  assured  misrepresented  her  pregnant  condition,  such  mis- 
representations were  immaterial  where  her  death  was  caused  from 

pneumonia   following   confinement 280 

"Former  licenses"   does  not  contemplate  trifling  or  temporary  aliments  287 
"Permanent  paralysis  of  either  extremities"  covers  paralysis  of  hand..   262 

Evidence   held   to  show   total   paralysis 268 

Whether  mastoiditis  was  result   of  prior  ear  trouble,   or  a  reinfection, 

was   for   Jury 816 

"Disease  which  shall  •  •  result  •  •  in  permanent  paralysis,"  con- 
strued        819 

Evidence  held  to  show  that  Injury,  and  not  operation  for  appendicitis 

was   cause   of    death 828 

Instruction  properly  submitted  question  as  to  whether  insured's  death 

was   from    injuries   or   D 828 
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Death  by  bodily  Infirmity  or  D,  construed 829 

Representations  by  applicant  that  he  had   never  had  an  open  sore  or 

a  severe  Illness,  or  undergone  a  sur^rical  operation  are  material....   452 

DISSOLUTION  OF  COICPANY. 

[See  Fraternal  Benefit  Orders;   Insolvent  Company;  Receiver.] 

Appointment   of  receiver  works  D  of  company  and  fixes  rights  of  all 

parties  as  of  date  of  decree 95 

Decree    of    final    D    in    receivership    proceedings    terminates    executory 

contracts    364 

Where   it    has   become   impossible   for  corporation   to   serve   purposes   of 

its  creation,   court  of  equity  has  jurisdiction  to  wind  up  its  affairs  415 

DISTRIBrTION. 

[See     Accounting;     Beneficiary;     Decedent's     Estate;     Insolvent     Company; 

Receiver.] 

Where  a  mortgagee   assigns  mortgage  he  cannot   recover  on  policy  for 

loss  before  transfer,   as  he  has  no  interest   to  be  made   good 102 

Where    mortgagee    Insures   property    for   own   benefit   he   Is   not   obliged 

to   apply   proceeds  to  mortgage  debt 108 

Failure     of     children     to     whom     policy     had     been     assigned,     to     pay 

premiums,  as  they  had  agreed,  defeats  their  right  to  proceeds.  .125,  126 

Creditor  as   beneficiary   can   only   recover  amount  of  debt   and   interest, 

and  premiums  paid  if  so  agreed 128 

Expenses   incurred   by   Intervening   claimants   in   suit   to   wind   up   affair 

of  company  are  no  part   of  claims 132 

Policies  Issued  in  violation  of  law  should  be  treated  as  non-existent, 
and  holders  should  recover  premiums  paid  as  money  had  and 
received      131 

Counsel    for    creditors    in    action    to    wind    up    affairs    of    company    are 
•  entitled    to    allowance    from    ftind,    for   services,    which    were    bene- 
ficial   to    creditors    generally 182 

Where  Spanish  laws  required  foreign  companies  to  maintain  fund  to 
protect  Spanish  policyholders,  such  policyholders  were  not  entitled 
to  share  in  general  assets,  where  funds  so  Impounded  were  suffi- 
cient       180 

Distribution  of  policy  payable  to  several  beneficiaries,  or  their  adminis- 
trators or  assigns,  where  one  of  such  beneficiaries  dies 140 

Credltoi*  to  whom  policy  had  been  assigned  as  security,  by  entering  into 

compromise,   released  his  rights  to  proceeds  of  policy 171 

To  recover  premiums  paid   by  him  out   of  proceeds  of  policy,   creditor 

should  have  set  up  his  claim  to  such  amount  in  his  pleadings 171 

A  creditor,  who  to  secure  himself,  Insures  the  life  of  his  debtor  for  his 

own  beneficiary,  is  entitled  to  the  entire  proceeds 188 

Under  a  policy  payable  to  Insured's  wife  or  In  case  of  death  to  her 
children,  an  assignment  by  the  wife,  prior  to  her  death  would  not 
defeat  the  right  of  her  children  to  the  proceeds 186 

Where    change    of    beneficiary    was    Incomplete    at    time    of    assured's 

death,   proceeds  vested  In  original  beneficiary 196 

Where    third    party    voluntarily    paid    premiums,    same    could    not    be 

recovered   out   of   proceeds 197 

Where  company  had  option  of  paying  proceeds  to  any  one  appearing 
to  be  equitably  entitled  thereto,  third  party  who  paid  premiums 
could   not  recover  them  on   ground  of  no  consideration 198 

Funds   accumulated    by    benefit    society   will    not    be    distributed   unless 

their  purposes  have  failed 259 

Upon    death   of   wife   who   was   originally   named    beneficiary,    proceeds 

became   payable    to    insured's   children 866 

Where  one  of  two  beneficiaries  is  Illegal,  the  other  takes  all  of  proceeds  277 

Administrator  of  deceased  beneficiary  is  entitled  to  proceeds  where  no 

new  designation  had  been  made,  under  laws  of  Kentucky 278 

Beneficiary    having    been    directed    to    distribute    proceeds    to    certain 

persons,  takes  same  as  trustee;  trust  so  created  Is  personal 287 

Where  assured  designated  Illegal  beneficiary,   fund  passed  to  heirs  at 

law    290 

Certificate   measures  contract   rights   of   parties,   and  beneficiaries  take 

under  it  and  not   by  Inheritance 898,  299 

Provision  as  to  distribution  of  proceeds  should   be  construed  in  same 

manner  as  testamentary  provision  In  a  will 815 
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Where  beneficiary  had  no  vested  interest,  upon  death  of  both  benefi- 
ciary and  insured  in  common  disaster,  proceeds  should  go  to 
insured's    heirs    815 

Proceeds   of   bond    given   by   ticket    sellers   as   required    by    N.    Y.    Laws 

creates   fund   for  benefit   of   creditors 356 

Holder  of  mechanic's   Hen   has  no  claim  on  proceeds   of  policy  payable 

to   insured   or   a   mortgagree 868 

Receiver  of  foreign  company  may  not  take  assets  found  in  foreign 
state  without  first  satisfying  claims  of  policyholders  in  such 
state     365,   366 

Life-tenant  cannot  be  required  to  use  proceeds  in  repairing  building. . .    371 

Assignment    by    husband    of   interest   in   wife's   policy   for   consideration 

vests  in  assignee  right  to  proceeds  thereof  upon  death  of  wife....   898 

Premiums  should  be  apportioned  between  life  tenant  and  remainder- 
man        897 

Where  an  executor  used  funds  belonging  to  estate  to  pay  premiums 
on  policies  on  his  life,  such  estate,  upon  death  of  executor,  was 
entitled   to   proceeds  of   policies 402 

D    of    insurance   proceeds    payable    to    mortgagee    as    his    interest    may 

appear    416 

Proceeds    of    policy    payable    to    children    do    not    become    a    part    of 

Insured's  estate   422 

Act  of  Insured  over-drawing  bank  account  to  obtain  funds  to  pay 
premium,  entitles  bank  to  look  to  proceeds  for  reimbursement 
under  statute  providing  that  part  of  proceeds  equal  to  premiums 
paid  in  fraud  of  creditors  shall  inure  to  his  benefit 425 

Where  proceeds  were  claimed  by  insured's  daughter  to  whom  they 
had  been  transferred  by  nominal  beneficiary,  burden  was  on  her 
to  establish  her  right  thereto  as  against  creditors  claiming  same..   429 

Beneficial  owners  are  not  entitled   to   indemnity  under   policy  insuring 

legal    owners    441 

Where   loss  occurred   pending  option   to  purchajie,   vendee  was  entitled 

to  have  proceeds  of  policy  applied  fcfr  her  benefit 445 

Where  a  bankrupt,  prior  to  his  death,  had  borrowed  full  surrender 
value  of  policy,  on  his  life,  his  executors,  and  not  trustee  in 
bankruptcy  were  entitled  to  proceeds 446 

Vendee  under  contract  of  sale,  by  defaulting  in  payment  of  install- 
ment forfeited  interest  In  property,  and  his  creditors  could  not 
claim  benefit  of  Insurance  maintained  by  co-vendee,  who  had  paid 
remaining  installments  under  contract  for  his  individual  benefit....    447 

Mortgagee,  as  against  trustee  in  bankruptcy  of  mortgagor,  has  no  4len 
on  proceeds  of  policies  covering  mortgagor's  property  except  as 
to  that  property   covered   by   mortgage 450 

Where    creditors   contributed    money    to    collect    insurance,    they   alone, 

subject  to  claims  of  receiver  for  services,  were  entitled  to  proceeds  468 

DIVIDENDS. 

[See  Policy.] 

Surplus    accumulations    of    a    stock    company    belong    to    the    company 

represented  by  stockholders,  and  not  to  participating  policyholders  165 

Stockholders  may  sue  in  equity  to  compel  company  to  declare  D 
where  it  has  a  sufficient  surplus  over  the  necessities  of  the  cor- 
porate business    167 

DIVORCIS. 

[See  Beneficiary.] 

In  action  to  recover  unpaid  alimony,  where  Insurer  was  Joined  as 
party  defendant.  It  was  proper  to  give  Judgment  for  full  amount 
of  Insurance  due  husband,  where  that  amount  was  less  than 
accrued  alimony   401" 

Divorced  wife,  for  whose  benefit  could  had  required  husband  to  take 
out  policy,  could  not  upon  lapse  of  policy  recover  face  value  of 
policy  in  action  on  the  decree  giving  divorce  and  alimony 483 

DOING  BUSDCBS8. 

[See    Foreign    Company;    Statute.] 
Act  of  foreign   company   issuing  policy  on   application   made   to   honaie 
office  of  company  on  property  In  another  state  does  not  constitute 

D   in  such   state 48 

Surplus  line  law  does  not  admit  unauthorized  companies  to  do  business, 
but  merely  authorizes  citizens  to  procure  insurance  from  such 
companies    64 
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Maintaining  office  and  writing  busineu  in  state  la  D  therein,  although 

company  has  no  license  to  so  do . .  *. 9S 

Receipt   of   premiums    by    foreign    company .  on   business   written    while 

licensed  to  do   business  does  not  constitute  D 130 

When  single  transaction  will   constitute  D 236 

Where  foreign  company  solicits  business  within  state  and  receives 
money  from  its  citizens  it  will  be  estopped  to  deny  that  It  is  D 
therein    236 

DOUBL.E  INStRANCE. 

[See   Other  Insurance.] 

DROWNING. 

[See   Accident   Insurance.] 
Evidence  held   insufficient  to  raise  presumption  that  Insured  died  from 

bodily  Injuries  and  not  from  D 814 

BABTHQUAKK. 

[See  Policy.] 

Except  loss  caused  "directly  or  indirectly"  by  certain  causes,  and  then, 
after  a  semi-colon  "or  for  loss  •  •  •  occasioned  by  •  •  • 
earthquake"   does  not  except  loss  caused  indirectly  by  E 1 

"Loss  caused  directly  or  indlre'ctly  by  •  •  •  earthquake,  •  •  • 
or  (unless  Are  ensues  and,  in  that  event,  for  damages  by  Are  only) 
by   explosion  of  any  kind."   construed 98 

EXBCnON. 

[See   Notice.] 

Failure   of   subordinate   council   to   demand   right   to   representation   In 

supreme  council   is  waiver  thereof 244 

Where  officers  were  elected  by  accredited  delegates,  such  B  could  not 
be  held  invalid  because  other  ballots  were  cast  by  persons  not 
entitled    to   vote 244 

KMBSZZI.KId£NT. 

[See  Agent;   Criminal   Law.] 

Indictment  need  not  allege  that  company  from  which  money  wa« 
embezzled  was  a  corporation,  where  its  name  raises  a  presumption 
that  It  Is  such 864 

Admission  by  agent  after  termination  of  agency  and  within  time 
allowed  him  to  remit  collections  Is  admissible  as  part  of  res  gestae 
to  show  E 487 

Oonvplalnt    on    surety    bond    alleging    defalcation    of    certain    sum.    Is 

sufficient  without  Itemizing  the  amounts  embezzled 444 

Whether  officer  of  state  Institution  appropriated  what  he  collected,  or 
whether  he  used  collections  to  pay  warrants  and  appropriated 
money  sent  him  by  treasurer,  was  Immaterial  as  regards  liability 
of  surety   444 

KMPLOTBR'S   LIABIUTY. 

[See  Policy.] 

Liability  policy  held  admissible  to  prove  that  two  defendant  employers 

were  Jointly  liable 858 

Existence    of    liability    insurance    Is    Incompetent    evidence    In    personal 

Injury   action    364.  869.  879.   426 

Employe,  having  obtained  Judgment  against  employer,  could  not,  up«n 

insolvency  of  employer,  maintain  action  against  company *. . .   367 

Where   bond   stipulates  standard   of   care   to   be  exercised   by  employe, 

rules  of  employer  are  not  competent  to  enlarge  surety's  liability..   877 

That  newspaper  contained  statement  that  personal  Injury  action  was 
defended  by  liability  company  held  not  to  constitute  grounds  for 
discharging  Jury 878 

Policy  considered,  and   held  to  cover  loss  from  liabilities  for  damages 

on  account  of  injuries  to  employes  and  to  the  public 881 

Where  Injured  person  sued  contractor,  and  contractor  sued  sub-con- 
tractor whose  negligence  caused  Injury,  the  sub- contractor's  liability 
was  the  same  as  if  the  action  against  it  had  been  brought  by  the 
injured  person,  and  the  sub-contractor's  surety  was  therefor  liable  881 
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Insurer  falling  to  deny  liability  of  sub-contractor  in  action  by  Injured 
person  against  principal  contractor,  and  allowing  Judgment  to  go 
against  contractor,  thereby,  estops  itself  to  deny  ultimate  liability 
as  sub-contractor's  indemnitor,  where  sub-contractor's  negligence 
caused  the  injury •  881 

Under  policy  Insuring  against  loss  from  liability,  no  loss  was  sustained 

until  liability  was  established  by  Judgment 882 

Where  Judgment  was  recovered  against  principal  contractor,  who  subse- 
quently recovered  Judgment  over  against  sub-contractor,  the  latter's 
action  on  indemnity  policy  arose  on  rendition  of  Judgment  against 
him    382 

Provision  of  E  policy  limiting  time  for  bringing  suit  thereon  to  time 
within  which  injured  person  might  have  sued  assured,  or  to  within 
30  days  after  rendition  of  Judgment  in  action  then  pending  against 
assured,   construed   382 

Evidence  held  to  show  waiver  of  limitation  clause  in  E  policy 882 

Where   E     company    by   its   conduct    subjected      assured   to    liability   it 

was  thereafter   estopped  to   rely  on   breach   of  warranty 888 

"Loss"  and  "liability,"  as  used  in  E  policy,  distinguished 884 

Insured  is  not  entitled  to  Interest  from  E  company  on  Judgment  in 
favor  of  employe,  between  the  date  of  its  rendition  below  and 
affirmance  on  appeal 384 

Liability  company  is  liable  to  employer  for  costs  of  action  unsuccess- 
fully defended  by  it 384 

Where   premiums   are   based   on  pay-roll,    company   has   right   to  audit 

books    to    ascertain    amount    due 388 

Where  Insurer  accepted  report  of  wages  paid  as  correct,  not  knowing 
that  certain  classes  of  employes  were  omitted,  it  was  not  estopped 
to   recover  remainder  of  premiums   due 388 

Where  E  company  continued  In  charge  of  case  after  learning  that 
injured  employe  was  under  age,  it  was  estopped  to  deny  liability 
to    Insured     389 

Furnishing   notice   within   10    days    is    condition    precedent   to   right    to 

recover     396 

Requirement  of  E  policy  that  Insured  give  notice  of  accidents,  whether 
claims  are  made  or  not,  only  impose  upon  him  duty  to  use  care 
to     acquire     information 396 

Participation  In  defense  after  knowledge  that  employe  was  under  age, 
no  cause  for  estoppel  where,  under  policy,  insurer  undertook  to 
defend  all  actions,   even  though  groundless 406 

Where  Insurer  took  charge  of  defense  it  was  thereafter  estopped  to 
say  that  the  injured  person  was  not  an  employe  within  the  mean- 
ing   of    the    policy 407 

Doctrine   of   subrogation   applies    to    E    company 408 

Where  an  E  company  paid  a  loss,  and  was  subrogated  to  rights  against 

wrong- doer,    it   was   the    real   party   in   Interest 409 

Asking  Jurors   if  they   had   interest   in   E   company,    which    had  Insured 

employer,    was    not    prejudicial 415 

Where    company's    liability    was    limited    to    95,000   and    costs,    recovery 

could   not   be   had   for   interest   on   a   $5,000   Judgment 417,   443 

In  action  to  recover  premiums  on  policy  written  for  one' year,  defendant 
could  not  show  a  preliminary  agreement  for  a  policy  for  six 
months     424 

Employer  held  liable  for  premiums  based  on  pay-roll  of  all  employes 

covered   by   policy 435 

Annotation:     Injuries   covered   by   employers'    indemnity    policy 434 

Judgment  against  employer  is  conclusive  between  employer  and  liability 

company  as  to  fact  that  employe  was  hired  in  violation  of  law..   445 

Insurer,  by  defending  employer  after  knowing  of  plaintiff's  claim  that 
he  "was  employed  in  violation  of  law,  did  not  waive  policy  exception 
that  no  liability  attached  where  the  injured  employe  was  engaged 
contrary     to    law 446 

Indemnity  policy  covering  liability  sufFered  by  employer  in  hiring  a 
child  in  violation  of  law,  is  not  void  as  Insuring  against  acts  in 
violation    of    law 448 

"Child."    defined     448 

There  is  no  privity  between  employe  and  company  indemnifying  em- 
ployer, and  employe  cannot  sue  indemnitor 460 

Judgment  for  nominal  damages  in  favor  of  employe,  procured  to  be 
entered  by  fraud  of  employer  and  surety,  could  not  be  collaterally 
attacked    by    employe 460 
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Complaint  by  employe  asrainst  liability  company  on  theory  that  It  had 
fraudulently  procured  entry  of  Judgrmfint  for  nominal  sum  In  favor 
of  employe  agralnst  employer,    held   Insufficient 460 

The  Industrial  Ins.  Law  (Wash.  Laws  1911,  c.  74)  requiring  employers 
to  contribute  to  fund  out  of  which  Injured  employes  are  paid, 
Is    constitutional     468 

Annotation:     Construction    of    bond    or    polfcy    Indemnifying    employer 

against  loss  from  negligence  of  employe 455 

ENDOWMENT  FOMCY. 

[See  Beneficiary;  Policy.] 

EQUITY. 

[See    Jurisdiction;    Reformation;    Specific    Performance.] 

Election  to  sue  at  law  held  not  to  estop  plaintiff  to  afterwards  sue  in 
equity  to  reform  policy  so  as  to  speak  contract  set  forth  In  action 
at    law 66 

Sufficiency  of  complaint  to   charge   mutual    mistake 66 

Court  of   E  may   enjoin   separate   actions  on    several   policies   on  same 

risk   to   prevent   multiplicity   of   suits 71 

Court  of  E  may  set  aside  award  fraudulently  procured 72 

Annotation:     Jurisdiction  of  equity  to  adjust  losses  between  concurrent 

Insurance     policies IIS 

Interpleader    is   an    equitable    proceeding 195 

Reformation  will  he  granted  for  mutual  mistake,  and  where  there  has 

been  a  mistake  by  one  party  accompanied  by  fraud  of  the  other. .   20S 

Where  assured   has  a  complete  remedy  at   law,   he  Is  not  entitled  to  a 

reformation   In   E 244 

E   will   not   reform   a  policy   where   the   legal    construction  as   reformed 

will   be   the   same   as   before   reformation 204 

Where  contract   was   to   levy   assessment  and  pay  same  to  beneficiary, 

remedy    was    In    E 288 

E  cannot  relieve  against  forfeiture  for  failure  to  give  notice  as  con- 
tract    requires     821 

Court    of    equity    reforming    instrument    may    retain    jurisdiction    and 

enforce   instrument    as    reformed 366 

Agreement  by  agent  to  procure  for  purchasers  of  agency  authority  to 
represent  companies  formerly  represented  by  seller,  held  not 
enforceable    In    equity 366 

Courts  of  E  will  not  decree  specific  performance  where  they  can  not 
•    enforce    their    decrees 866 

Where   It   has   become  impossible  for  corporation   to  serve  purposes  of 

Its  creation,   court  of  E  has  jurisdiction  to  wind  up  Its  affairs....   416 

Annotation:     Right  to  maintain  single  suit  in  equity  to  enforce  separate 

liability  of  members  of  an  Insolvent  Insurance  association 464 

ESTATE. 

[See   Administrator   and   Executor;   Beneficiary;    Decedent's   Estate.] 
Policy  payable  to  administrator  or  assigns  Is  tantamount  to  being  made 

payable    to    estate 127 

ESTOPPEL. 

[See  Agent;  Pleading  and  Practice;  Waiver.] 

Notice  to  agents,  to  which  they  made  no  reply,  did  not  estop  company 

from  setting  up  that  repairs  were  made  without  Its  written  consent       1 

Acceptance    of    premium    with    knowledge    of    facts    that    will    render 

policy    Invalid    estops    company 8.  56,  169.  278 

Where  the  policy  stipulated  that  all  representations  concerning  the  risk 
were  contained  In  the  application,  the  company  could  set  up  any 
misrepresentation    In    such    application,    although    the    agent    who 

wrote  the  Insurance  was  Informed  otherwise 4 

'  By  accepting  policy  insured  is  bound  by  provisions  for  forfeiture  con- 
tained   therein    6.  888,  888 

Knowledge  of  agent  Is  imputed  to  company  so  as  to  estop  it 

17,   26,  65.   66.  84,  91,  92,  169 

Knowledge    of    agent    that    Insured    held    property   as   evecutor   estops 

company  from  setting  up  sole  ownership  clause  in  defense 86 

Making  assessment  after  knowledge  of  facts  avoiding  policy,  and  reten- 
tion of  same  after  loss  occurs  does  not  revive  a  void  policy  or 
effect   a   waiver   of   forfeiture 27 
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Notice  to  company  of  Insured's  death  given  by  husband  and  direction 
to  send  notice  of  assessments  to  him,  does  not  estop  company  to 
declare  a  forfeiture  because  of  sale  by  devisee  to  husband 27 

Whether  insured  had   informal  agent  of  facts  so  as  to  estop  company. 

where  evidence  was  introduced  to  that  effect,  was  for  jury........      29 

Knowledge  and  consent  of  agent  to  procurance  of  other  insurance  eaiop* 

company    87 

Having  failed  to  repudiate  policy  until  after  adjustment  on  ground 
that  it  had  been  issued  by  mistake,  company  was  then  estopped  to 
deny    liability 42 

By   accepting    benefits   of   acts   of   an   assumed   agent,    company   estops 

itself  to  deny  such  agency 44 

Act   6f   issuing  regular  policy   on   incomplete    building   esiops   company     46 

Agent  with  authority  to  solicit  Insurance  and  receipt  for  premiums 
can  not  estop  company  by  his  acts  from  relying  on  terms  of 
written     contrace 60 

Knowledge    of    countersigning    agent    of    facts    avoiding    policy    estop* 

company 6S 

Knowledge    of    agent    that    property    was    incumbered    estops    company 

to    claim    forfeiture 66 

Evidence  considered  and  held  that  both  conipany  and  insured  were 
estopped  to  deny  cancellation  of  original  policies,  and  substitution 
of  other   policy 6T 

Where  company  has  knowledge  of  acts  in  violation  of  contract.  It  must 

rescind   contract  immediately   or  will   be  estopped   to  deny   liability     69 

Election  to  sue  at  law  held  not  to  estop  plaintiff  to  afterwards  sue  in 
equity  to  reform  policy  so  as  to  speak  contract  set  forth  in  action 
at    law 66 

Where    policy   is   issued    containing   stipulations   inconsistent   with    risk, 

company  is  estopped  to  set  up  such  stipulations  as  a  defeuse 68 

Where  company  notified  insured  to  produce  books  at  its  office  on 
certain  day  and  keeps  its  office  closed  the  whole  of  said  day,  it 
is  estopped  to  say  that  it  was  not  given  an  opportunity  to  examine 
books    T6 

Where  company  has  notice  of  mortgage  when  policy  Is  issued  It  is 
estopped  to  afterwards  defend  on  ground  that  assured  is  not  tele 
owner     82 

Where   soliciting  agent   knew  of  existence   of   chattel   mortgage,   policy 

condition  as  to  sole  ownership  is  waived 64 

Knowledge  of  solicUing  agent  is  imputed  to  company 64 

Where    insurer    made    no    active    efforts    to    bring   about    arbitration    It     • 
could  not  set  up  failure  to  arbitrate  as  a  defense 89 

Any  agreement  or  declaration  on  the  part  of  an  insurer  leading  assured 
to  believe  that  by  conforming  thereto,  forfeiture  will  not  be 
Incurred,   having  been  relied  on.   will   E  company 91 

Knowledge  of  agent  that  insured's  title  was  a  "homestead  entry"  estops 

company  to  claim  forfeiture  because  ownership  was  not  in  fee.. 91.  92 

Agent  making  inspection  and  seeing  condition  that  might  increase  risk 

must  instruct  assured  concerning  same 96 

Opinion   of   inspector   that   doing   of   certain   thing  was    not   increasing 

risk,    estopped    company 96 

Three-fourths   value    law    applies   to   both   real    and    personal   property. 

and  estops  insurer  to  deny  Talue  named  in  policy 100 

Where  company  issues  policy  for  more  than  three-fourths  of  value  of 

property  it  is  estopped  to  say  that  insurance  exceeded  such  value..  101 

One  who  received  application  and  delivered  policy  (he  having  received 
policy  from  agent  of  company  issuing  policy)  was  agent  of  oomi- 
pany,   whose   knowledge  was  imputed  to  company 102 

Whers  company  executed  policy  of  general  character  as  to  place  and 
property,  and  put  same  In  hands  of  agent,  it  could  not  thereafter 
say  that  agent  exceeded  authority  by  Issuing  policy  outside  of  his 
authorized     territory 106 

Answer  that  assured  was  estopped  to  claim  that;  oral  renewal  was 
binding,  in  view  of  policy  limitations  on  agent's  authority  held 
good   as   against    complaint 1X6 

By  failing  to  tender  back  premium  company  is  estopped  to  deny  lia- 
bility   for   breach    of   warranty 122.  2M 

If   company   recognizes   policy   as   effective   after   accrual   of  forfeiture 

it  is  estopped   to  set  up   such   forfeiture 2.  9,  ISS 

Where  authorized  agent  told  insured  that  she  need  not  pay  premium, 
until  investigation  had  been  made  as  to  a  prior  pajrment  to  an 
unauthorized  agent«  company  was  estopped  to  set  up  forfeiture 
for   non-payment    126 
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Wrongful    forfeiture  excuses  tender  of   subsequent   premiums 127,  131 

Because  policy  had  been  previously  reinstated  after  forfeiture,  would 
not  estop  company  to  refuse  reinstatement  after  subsequent  for- 
feiture      :   142 

Acquiescence  by  Insured  In  computation  of  extended  Insurance  made  In 

manner  unauthorized  by  statute  would  not  estop  beneficiary 144 

Insured    after    having   obtained    repeated    money   advances   on    security 

of  policy  is  estopped   to  deny  assignment 146 

Knowledge  of  agent,   conspiring  with   insured   to   defraud    company,    is 

not  imputed  to  company  so  as  to  estop  it 153 

Knowledge    of    facts    sufflcient    to    put    reasonably    prudent    person    on 

Inquiry  is  equivalent  to  actual  notice 154 

Mere  knowledge  of  Insured  that  agent  was  acting  adversely  to  com- 
pany would  not  prevent  such  agent's  knowledge  from  being 
imputed  to   principal,   in  absence  of  fraud 154 

By  representing  to  policyholders  that  they  would  share  In  profits 
apportioned  by  company  doe*  not  estop  company  from  treating 
surplus  as  belonging  to  stockholders 165 

Knowledge   of    agent    who   secured    applications,    delivered    policy,    and 

collected  weekly  premiums  is  imputed  to  company 169 

Right  to  forfeit  industrial  policy  is  waived  by  collecting  and  retaining 
weekly  premiums  with  knowledge  of  facts  upon  which  forfeiture 
is    based    169 

Where    assured    retains    policy    for    several    years    he    is    estopped    to 

rescind    and    recover    premiums 170 

By   signing   contract    without    reading    it,    signer    is    estopped    to   deny 

knowledge    of    contents 172 

General  limitations  on  the  power  of  an  agent  will  yield  to  the  power 

actually  exercised  by  such  agent  with   knowledge  of  his  principal  176 

Failure    of    beneficiaries    to    disaffirm    surrender    made    by    the    assurer 

without  their  consent  held  not  a  ratification  of  such  surrender .   189 

Where  company  accepts  premium  from  one  having  no  insurable  interest, 

it  is  estopped  to  deny   lack  of  Insurable   interest 198 

Where  company  took  Indemnity  bond  from  beneficiary  to  whom  pro- 
ceeds were  paid,  it  was  estopped  to  say  that  such  payment  was  in 
tmst     198 

Failure  to  return  premiums  precluded  defense  of  fraud,  notwithstand- 
ing policy  provided  for  forfeiture  of  premiums  in  case  of  fraud 202 

By    surrendering    certificate    and    making    payments    under    new    plan. 

member  is  charged  with    having  consented   to  change  of   plan 209 

By  accepting  application  for  change  of  beneficiary  society  is  estopped 

to  question   validity  of  such   change 211 

Having  knowledge,  through  proposal,  of  insured's  occupation,  company 

is  estopped  to  set  up  false  warranties  In  application 212 

Custom  of  accepting  assessments  after  due  date  estops  society  to  base 

forfeiture  on  ground  that   assessment  was  not    promptly   paid 225 

Where  company  accepted  benefits  of  agency  contract  agent  could 
recover  for  services  although  officer  who  made  contract  wa«  without 
authority   to   so   do 22(( 

What  elements  are  necessary  to  constitute  an  E 280 

Facts  constituting  E  must  be  pleaded 280 

Plea  that  proofs  of  death  showed  that  cause  of  death  was  suicide, 
was  not  sufficient  pleading  of  E  to  preclude  plaintiff  from  showing 
that  death  was  not  so  caused 280 

Doctrine   of   waiver   and    E   by    acts   applies    to    fraternals    as   well    as 

regular    Insurance    companJes 284 

Signing    application    for    reinstatement    does    not    estop    insured    from 

claiming  that  he  had  been  in  contlpuoos  good  standing 284 

Where  foreign  company  solicits  business  in  a  state  and  receives  money 
from  its  citizens.  It  will  be  estopped  to  deny  that  it  has  been 
doing  business  therein 236 

That  member  was  ill  at  time  of  acquiescence  in  reduction  of  benefits 

would  not  avoid  the  E  growing  out  of  such  acquiescence 289 

Acquiescence  of  insured  in  reduction  of  benefits  estope  beneficiary '••  •  289 

Society  Is  not  estopped  because  It  accepted  anessments  on  risk  it  wms 

not    authorised    to    insure 240 

Company  Is  estopped  to  insist  that  health  certificate  be  furnished 
where  it  has  made  custom  of  receiving  delinquent  assessments 
without    such    certificate 248 

Act  of  agent  delii^rering  policy,   with  knowledge  of  insured's  condition 

of  health,  waives  condition  as  to  delivery  while  in  good  health....   252 
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Failure  to  give  notice  of  aBsesBment,  where  It  had  been  custom  to  fflve 
■uch  notice,  CBtops  company  to  claim  forfeiture  for  their  non- 
payment        265 

Having  acquiesced  for  several   years  In  change  of  plan  of  assessment, 

member  Is  estopped  to  question  validity  of  change 259 

Failure   of  collector   to   call    for  assessments   Is   no   cause   for   E,    there 

being  no  condition  of  the  contract  prescribing  such  duty 262 

One  who  accepts  benefits  of  invalid  contract  is  estopped  from  asserting 

its   invalidity    270 

Retention    of    policy    with    application    attached    estops    insured    to    set 

up   perversion   of   facts   by   agent 272 

Acceptance  of  assessments  with   knowledge   that   assured  was   engaged 

in  prohibited  occupation  estops  society  to  defend  on  that  ground..   273 

Where  contract  is  beyond  charter  powers,  it  is  void,  but  where  such 
contract  is  within  general  powers,  although  irregular,  company 
having  derived  benefit  therefrom  is  estopped  to  say  it  is  ultra 
vires    278 

Act  of  officer  of  local  lodge,  who  had  no  authority  to  waive  conditions 
of  contract,  by  accepting  first  premium  knowing  that  applicant 
was  not  then  in  good  health  would  not  estop  company 277 

Effect  of  E  for  accepting  assessments  with  knowledge  of  assured's 
engagement  In  a  prohibited  occupation  is  to  continue  insurance 
free    from    such   prohibition 280 

Acceptance  of  premiums  from  beneficiary  estops  society  to  deny  Insura- 
ble   interest     285 

After  Illegal  expulsion.  It  was  not  necessary  for  assured  to  furnish 
medical  certificate  of  disability,  as  such  act  would  have  been  a 
useless   ceremony    291 

Where  original  beneficiary  refused  to  surrender  certificate,  she  was 
estopped  to  say  that  change  of  designation  was  Ineffective  because 
member   did   not  surrender  certificate 301 

Collection  and  retention  of  assessments  by  agent  whose  only  duties 
were  to  collect  and  remit  with  knowledge  of  facts  avoiding  policy, 
did    not    estop    society 805 

Acceptance    of    assessments    after    claim    had    been    filed    without    full 

knowledge  of  facts  was  no  waiver  of  forfeiture 818 

Waiver  operates  as  an  E,  but  it  is  not  essential  to  prove  all  essentials 

of  E   to  rely   upon  waiver 826 

Where  after  default,   company  treats  policy  in  force  so  as  to  demand 

and  receive  past  due  premiums,  it  is  in  force  for  all  purposes 827 

By  accepting  and   retaining  premiums  company   Is   estopped   to   object 

to  validity  of  beneficiary  supplement  because  not  signed  by  wife..   886 

After   receiving   and    retaining   benefits   of   contract,    company   can   not 

evade  payment  on  ground  of  ultra  vires 887 

Where  plaintiff  dealt  with  defendant  as  a  corporation,  he  was  estopped 
to  thereafter  deny  Its  de  facto  existence,  unless  there  was  no  law 
authorizing   the    formation    of   such    corporations 358 

Having  exercised  corporate  powers,  and  having  been  dealt  with  as  such, 

both  company  and  Insured  are  estopped  to  deny  de  facto  existence  857 

There  can  be  no  E  where  both  parties  have  equal  knowledge 878 

State  held  not  estopped  to  assert  that  taxes  had  been  paid  to  unau- 
thorised officer,  notwithstanding  no  previous  objection  bad  been 
made     878 

Insurer  falling  to  deny  liability  of  subcontractor.  In  action  against 
principal  contractor  for  damages  for  which  subcontractor  Is 
primarily  liable,  thereby  estops  Itself  to  deny  ultimate  liability  to 
sub-contractor    881 

Where    an    indemnity    company    by    Its    conduct    subjected    assured    to 

liability  It  was  thereafter  estopped  to  rely  on  breach  of  warranty..   888 

Where  Insurer  had  no  knowledge  of  facts,  it  was  not  estopped  to  rely 

thereon     888 

Insured  can  not  plead  own  neglect  as  excuse  for  not  complying  with 
policy,  or  as  a  reason  why  company  should  not  be  permitted  to 
assert  its  rights 889 

Where  liability  company  continued  In  charge  of  case  after  learning 
that  Injured  employe  was  under  age,  it  was  estopped  to  deny 
liability   to   insured 889 

loaches.    Ignorance    or    acquiescence    of    departmental    officer   does    not 

estop  state    891 
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Delay  of  three  yeara  by  dlssatisfled  stockholder  does  not  amount  to  such 
laches  as  will  defeat  action  because  of  merger  agreement  by 
company     392 

Participation  in  defense  after  knowledge  that  employe  was  under  age. 
no  cause  for  E  where  liability  company  undertook  to  defend  all 
actions,   even   though    groundless 406 

Where  insurer  took  charge  of  defense  it  was  thereafter  estopped  to  say 
that  the  injured  person  was  not  an  employe  within  the  meaning  of 
the  policy    407 

Where  proof  showed  an  E,   plaintiff  was  entitled  to  recover  under  an 

allegation  of  waiver 407 

"Quasls  E,"    construed 407 

Payment  of  Judgment  for  amount  of  policy  with  interest  and  costs, 
stipulating  at  the  time  that  payment  of  penalty  shall  await  a 
certain  contemplated  decision,  is  not  an  acquiescence  in  Judgment 
appealed  from  so  far  as  penalty  is  concerned 421 

Former   conduct   to   constitute   waiver   must    have    been   with    reference 

to  contract  under  consideration,  not  former  contract 432 

Having  assented   to  extension  of  time,   surety  is  estopped   to  complain 

of    such    extension 43S 

STIDENCE. 

[See   Practice;    Proof.] 

That    locomotive   passed   place   of  Are  shortly   before   discovery   of  Are, 

was  some  E  that  the  locomotive  started  the  Are 8 

Where   written   instrument    does    not    express   the   entire   understanding 

of  I  he  parties,  parol  E  may  be  introduced 10 

Auditors  report  that  proofs  had  been  made  within  required  time  was 

prima  facie  evidence  of  that  fact 18 

Self-ser\'ing  declarations  to  be  admissible  must  have  been  made  at  a 
time  so  near  to  occurrence  that  gave  rise  to  it  as  to  be  part  of 
res  gestae 2S 

Although    extrinsic    evidence    Is    admissible    to    explain    ambiguities,    it 

can  not,   in  suit  at  law  be  introduced  to  alter  contract 2S 

Testimony  of  a  deceased  witness  given  on  trial  of  insured  for  arson,  is 

not  competent  in  action  by  insured  on  policy 29 

Where  answer  In  action  on  policy  sets  up  criminal  offense,  such  offense 

must  be  proved-  beyond  a  reasonable  doubt 29 

It  was  error  to  permit  witness  to  testify  that  he  was  soliciting  agent, 
and  was  authorized  to  transact  business  for  company,  as  these 
statements  were   mere   conclusions 80 

Evidence  erroneously  admitted  is  harmless  where  verdict  was  Justified 

under  other  evidence 81 

A  question  to  a  witness  as  to  whether  fall  of  building  was  result  of 

fire,    held  Improper  as  calling  for  a  conclusion 88 

Statements  of  account  made  by  former  owner  to  bank  showing  amount 
of  bills  receivable  at  time  subsequent  to  sale  to  insured  held  inad- 
missible on  question   of  ownership 89 

Rule   that   parol   evidence    Is    inadmissible   to   vary   written    contract   is 

relaxed  in  case  of  fraud  or  mistake 44,  68 

Intention  of  parties  must  be  gathered  from  written  contract  in  absence 

of  mistake  or  fraud 88 

Witness  may  testify  that  crop  of  rice  belonged  to  insured,  where  proof 
showed  that  insured  had  paid  for  harvesting  crop,  and  that  crop 
was  stored  in  her  barn 64 

Witnesses    who    were    not    at    scene    of    loss    until    70    days    after    loss, 

could  not  testify  as  to  what  evidences  of  lightning  they  saw 5C 

Testimony  of  witness  who  lived  9  miles  from  risk  but  in  path  of  storm 

inadmissible  to  show  character  of  storm 66 

Proof   of    loss,    having  been   admitted  without   objection,    are   sufllcient 

proof  of  concurrent  insurance 16 

List  of  property  destroyed  attached  to  complaint  on  policy  is  inad- 
missible  to   prove   loss TO 

Adjustment  made  as  provided  by  policy  is  conclusive  E  of  the  amount 

of  loss 71 

Adjuster  cannot  decide  as  to  value   by   having  cost  price  exhibited  to 

him  without    having  seen   goods  before  flre 76 

In  absence  of  fraud  or  mistake  parol  E  was  inadmissible  to  prove  that 
policy  insuring  "stock"  was  intended  to  cover  scales,  coffee  mills, 
and   other   fixtures 78 

Declarations  of  agent,  when  conipetent  to  prove  agency \ 80 
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That   assured   could    not    read   or   write   waa   not   objectionable   on   the 

ground  that  such  Inability  would  not  excuse  compliance  with  policy     80 

As  against  Insurer  deed  may  be  explained  by  a  parol  E 8S 

Application    to    another    company    Is    Inadmissible    In    action   on   policy 

orally  applied  for  shortly  before  written  application 86 

Income   of   building   at   the   time   of   fire   Is   admissible   to   show   what 

income*  would  have  been  during  period  of  reconstruction 88 

Agreement  to  pay  certain  amount  as  for  loss,  executed  by  insurer'! 
agent,  is  not  sufficient  to  prove  Issues  raised  by  answer  to  complaint 
on  policy 97 

Parol  E  may  be  received  for  purpose  of  applying  description  to  property 

Intended  to  be  described 104 

Evidence  of  effect  of  earthquake  on  other  buildings  held  incompetent 

to  prove  fall  of  building 108 

Company's  agent,  who  estimated  value  of  drugs  at  time  policy  issued, 
where  it  did  not  appear  that  he  had  special  knowledge  concerning 
same,  could  not  testify  as  to  value 110 

Persons  having  seen  things  in  general  use  may  testify  as  to  value  of 

same    110 

Cost  of  safe,  the  same  not  being  subject  to  deterioration,  is  competent 

to   prove  its  value Ill 

Correspondence  between  parties  with  reference  to  payment  of  loss  held 

inadmissible  in  action  on  policy Ill 

'  Evidence  of  prior  Are  losses  held  Incompetent IIS 

Declarations  of  a  third  person  to  the  effect  that  there  would  be  a 
Are  held,  held  Incompetent  to  establish  that  fire  was  of  incendiary 
origin    113 

Refusal    to   consent   to   autopsy  justified   Inference   against   plaintiff   as 

to  insured's  condition 117 

"Written    request    that    beneficiary    consent    to    autopsy    could    not    be 

excluded  as  being  an  offer  to  compromise 117 

Where  application  stipulated  that  If  no  answer  Is  made  It  shall  be 
taken  that  warranty  Is  true,  copy  of  such  application  is  admissible 
even  though  containing  affirmative  answer  to  questions  unanswered 
In  original   application. 120 

Statements  In  proofs  of  death  are  prima  facie  E  of  truth  of  facts  stated, 

but  are  not    conclusive 121,  281 

Questions   to   beneficiary   concerning  physical   condition   of  Insured    and 

her  mother  held  to  be  questions  requiring  no  expert  knowledge 122 

Physician  Is  Incompetent  to  testify  as  to  when  a  man  Is  Insurable....   124 

Testimony  of  beneficiary  that  she  did   not   hear  Insured    make  certain 

answers  Is  entitled  to  but  little  weight 134 

Order  of  proof  Is  within  discretion  of  court 135 

Terms  of  premium  note  cannot  be  altered  by  parol  testimony 150 

Courts  will  not  take  judicial  notice  of  manner  of  computing  net  value 

of  life  policy 152 

Statement  of  physician  to  insured's  father  that  he  thought  insured  had 
consumption  was  not  admissible  to  prove  existence  of  disease  but 
only  to  prove  that  father  had  notice  of  it  if  she  did  have  it 165 

Conversations    with    agent    as    to    sufficiency    of    proofs    of    death    held 

inadmissible    155 

Record  cards  kept  by  public  dispensary  held  admissible  to  prove  mis- 
representation In  application # 160 

Affectionate  relationship  between  uncle  and  nephew  held  admissible  to 

rebut  idea  of  wager  contract 161 

That   first  premium   had   not   been  paid   was  evidence   that   policy  had 

not  been  delivered,  but  not  conclusive 162 

Parol    E   of   statements    made   by    agent    are   Inadmissible    to   vary    the 

terms  of  the  application 172 

E  will  not  be  received  of  prior  parol  Inducement  or  assurance  to  con- 
tradict  written   policy 173 

Company  could  not  show  that  premium  was  paid  on  a  day  different  than 

the   date   recited   in  the   contract 174 

While  the  fact  of  agency  may  not  be  shown  alone  by  declarations, 
when  relation  is  established  the  scope  of  authority  may  be  thus 
established    175 

Where  agent  had  on  two  previous  occasions  extended  time  for  pay- 
ment of  premium,  such  acts  were  of  probative  effect  on  the  ques- 
tion of  his  authority  to  extend   time 175 

Although  the  policy  stipulated  that  it  would  not  be  effective  until  the 
actual  payment  of  the  first  premium,  acceptance  of  notes  therefor 
waived  actual  payment  until  maturity  of  said  notes.  It  was 
competent  to  then  show  by  parol  esat  the  notes  were  not  paid....   177 
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Representations  of  clerk  of  agent  who  brouKht  the  assured  and  the 
agent  together  for  the  purpose  of  making  the  contract,  were 
admissible  to  show  that  the  agent  accepted  assured's  note  in 
payment  of  the  first  premium  and  held  the  policy  as  security 
therefor    180 

Letter  of  company  to  plalntlfTs  attorney  admitting  that  notes  given 
to  agent  for  first  premium  were  In  its  possession,  was  competent 
where  It  was  claimed  that  the  notes  were  given  in  absolute 
payment  of  the  first  premium 181 

Testimony  that  defendant's  agent  was  engaged  In  loaning  money, 
was  admissible  where  it  was  claimed  that  such  agent  accepted 
assured's  note  in  absolute  payment  of  the  first  premium 181 

In    determining    probative    value    of    statements    in    proofs    of    death, 

th^  must  be  considered  as  of  time  they  were  made 190 

Verdict  of  coroner's  Jury  is  incompetent  to  prove  cause  of  death. ..  .192,  274 

Statements    made    by    applicant    in    writing,    not    attached    to    policy, 

are  incompetent,  under  Minn.   Laws 196 

Admission  in  proofs  of  loss  that  death  was  from  suicide  is  insuffi- 
cient to  overcome  presumption  against  suicide 206 

Testimony  of  medical  examiner  that  he  recommended  risk  not  upon 
applicants  statement  but  upon  his  own  examination  was  competent 
to  show  that  assured  did  not  have  disease  which  company  claimed 
she  did 204 

There    is    presumption    against    suicide,    casting    burden    on    company. 

but  such  presumption  is  not   B 226 

Medical    examination,    proved    to    have    been    signed    by    applicant,    is 

admissible    231 

Admission  of  E  of  experiments  as  to  whether  or  not  point  of  pistol 
placed  close  to  head  would  produce  powder  burns  held  within  dis- 
cretion  of   court 231 

General    belief   of   citizens    and    officials    held    inadmissible   on   question 

of  cause  of  death 238 

Conversation  by  insured  over  phone  with  daughter  shortly  before  death 

held  admissible  on  question  of  his  mental  condition 238 

Testimony    of    witness    that    he    heard    third    person    threaten    to    kill 

Insured  held  admissible  to  rebut  theory  of  suicide 283 

Opinion  of  non-expert  held  admissible  to  prove  that  because  of 
insured's  physical  condition  he  was  mentally  incapable  of  attend- 
ing to  payment  of  dues 240 

Authenticity   of  books   of   corporation  must   be  shown   before  they  are 

admissible    250 

Secretary  of  corporation  Is  generally  proper  person  by   whom  to  prove 

authenticity   of   corporate   records 261 

Rule    that    transactions    with    parties    since    deceased    are    inadmissible 

does  not  apply  to  beneficiary  claiming  under  benefit  certificate. 254.   256 

Presumption  of  death  arising  from  absence,  stands  as  competent  proof 

of  death   only   until    It    is   rebutted 266 

Where  court  held  that  policy  was  on  assessment  plan,  defendant  should 
have  been  permitted  to  introduce  E  that  it  was  a  fraternal  asso- 
ciation,  even   though   this   was   not   theory  of  answer 269 

Insanity  may  be  established  by  opinions  of  physicians  who  saw  appli- 
cant during  his  confinement  In  asylum 273 

Public  record  of  death  is  not  competent  to  prove  cause  of  death,  when 

offered    by    insurer 274 

Certificate  of  public  health  officer,  where  offered  in  E  by  beneficiary 
to  prove  compliance  with  policy  as  to  notice,  statement  in  such 
certificate  as  to  cause  of  of  death  becomes  admission  against 
interest    274,   280 

Certified  transcript  of  evidence  of  conviction  of  beneficiary  of  murder 
of  assured  Is  not  admissible  in  action  on  policy  to  prove  such 
fact    276 

Where  defense  was  that  beneficiary  murdered  assured,  it  was  proper 
to  instruct  Jury  that  they  should  not  consider  result  of  criminal 
prosecution    276 

Where   coroners   Inquest,    admitted   on   behalf   of   plaintiff,    showed   that 

defendant  was  not  liable,   a  peremptory  instruction  was  proper.  .  . .    280 

Where  construction  of  writing  depends  on  sense  in  which  language  is 
used,  or  aliunde  facts,  the  question  becomes  mixed  one  of  law 
and    fact    291 

Allegation  that  assured  died  on  a  certain  day  would  not  render  inad- 
missible evidence  that  he  had  disappeared  to  support  presumption 
of   death    294 
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Declarations  of  third  persons  to  assured's  employer  that  they  had  paid 

money  to  assured  are  Inadmissible,  being  hearsay 802 

I/etter  from  officer  of  company  claimed  by  plaintiff  to  be  reinsurer, 
enclosing  rider,  held  Insufficient  to  show  consideration  for  assump- 
tion of  risk  within  statute  of  frauds;  the  reinsurance  contract 
should   have  been  put   In  evidence SOS 

Husband  may  testify  as  to  age  of  wife S04 

Wife  may  testify  as  to  condition  and  appearance  of  husband  In  action 

on  accident   policy S08 

Hypothetical  question  put  so  as  to  call  for  conclusion  of  witness  rather 

than   opinion   is   objectionable S08 

Where  relationship  of  beneficiary  was  misrepresented,   it  was  error  to 

exclude  evidence   that    beneficiary   was   insured's    concubine 811 

That  applicant  believed  physician's  diagnosis  wrong  was  competent  to 

explain  answers  to  questions  in  application 317 

Where  compliance  is  alleged,   proof  of  waiver  may   not   be  made S22 

Company's    book    of    instructions    to    agents    is    Incompetent    to    change 

or   modify    policy   contract 824 

Custom  of  ignoring  delinquencies  as  to  other  members  is  competent  to 

show   waiver  of   prompt   payment 327 

Straightened   financial   condition  of  applicant  held   competent  to  prove 

fraudulent  procurement  and  voluntary  injuries 327 

Models  may  be  used  in  evidence 328 

By   accepting   policy   assured    accepted    terms    thereof,    and   such    terms 

could   not   be  altered   by   parol   proof 840 

Bvfdence  of  experiments  held  admissible  to  show  that  passenger  would 

not  have  fallen  to  inside  of  curve 333 

Presumption  Is  that  available  witness  who  did  not  take  stand  6ould  not 
deny  truth  of  testimony  against  him,  notwithstanding  part  of 
testimony   in   former   trial   was   used   against   him 383,   334 

Shrinking  from  humiliation  of  having  to  repeat  infidelities  to  wife,  the 
assured,  is  no  excuse  for  beneficiary  refusing  to  take  witness  stand 
to  disprove  Inference  that  he  was  accountable  for  wife's  death....    S38 

Evidence  that  husband   (beneficiary)   had   forged  will  of  wife   (assured) 

was  material  as  tending  to  show  motive 834 

It  was  error  to  charge  Jury  that  expert  testimony  should  be  received 

with   "great  caution."   and  that  they  "must  not  be  confused  by  it"  386 

Instruction  as  to  weight  to  be  given  to  answers  to  hypothetical  ques- 
tions  held  to   have   been    in  accord   with   authorities 886 

Testimony  that  assured  "came  home  hurt"  was  Incompetent,  being  a 
conclusion,  but  was  harmless  where  witness  subsequently  testified 
as  to  visible  proof  of  injury 889 

Where   company   Introduced  part   of  proofs  of  loss,   plaintiff  could  put 

In  evidence  an  affidavit  which  was  part  of  such  proofs  of  loss 840 

Liiablllty    policy    held    admissible    to    prove    that    two    defendants   were 

Jointly   liable   to   employe 818 

Carbon    copy    of    instrument    could    not    be    read    In    evidence    without 

accounting    for    the    original 361 

Proof  of  similar  burglaries  on  same  street  held  not  admissible  to  prove 

that  Insured's  store  had  been   burglarized 861 

Existence   of    liability    Insurance    is    incompetent    E   in    personal    injury 

action    364,   369.  379,  426 

In  action  by  indemnity  company  to  recover  expenses  of  suit  assumed 
by  mistake,  evidence  of  witness,  since  deceased,  given  In  the 
former  action   held   admissible 871 

Where   bond   stipulates  standard   of   care  to  be  exercised  by  employe, 

rules  of  employer  are  not  competent  to  enlarge  surety's  liability..   877 

That  newspaper  contained  statement  that  personal  injury  action  was 
defended  by  liability  company  held  not  to  constitute  grounds  for 
discharging  Jury    878 

Parol    E    held    inadmissible   to    show    rebate    where    promise    of    rebate 

was  a  condition  subsequent 894 

In   action   against   surety   on  insurer's  bond,   Judgment   against  insurer 

is  competent  evidence  against  surety 411 

Admitting  parol  evidence  of  matters  contained  in  books  of  account 
was  harmless  where  books  were  in  court  and  could  have  been  used 
by  defendant  in  cross-examination 424 

Evidence  as  to  policy  of  different  character  considered  by  parties 
before  one  in  question  was  Issued  was  properly  excluded,  there 
being  no  ambiguity  in  the  latter 484 

In  action  to  recover  premiums  on  policy  written  for  one  year,  defend- 
ant could  not  show  a  preliminary  agreement  for  a  policy  for  six 
months     484 
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Proof   of  waiver   of   terms   of  written   contract   may   be   made   without 

violating  rule  that   parol   evidence  is  Inadmissible   to  vary  written 

contract    426 

That  wrong-doer  paid  loss  over  amount  of  Insurance,  was  admissible  in 

action  by  insurer  to  show  that   Are  was  negligently  set   out 427 

That   other   fires  occurred    was   admissible   to   prove   negligence,    where 

wrong-doer  claimed   that  its  engines  were  properly  equipped 428 

Statements  by  assured  as  to  purpose  In  carrying  benefit  certificate,  and 

in    reference   to   who   real    beneficiary   was.    are    inadmissible   being 

hearsay    429 

Proof  of  custom  may  not  be  made  when  in  direct  conflict  with  terms 

of  contract    482 

Life  expectancy   tables  are  admissible  in  personal  Injury  actions 437 

Admission    by    agent    after    termination    of    agency    and    within    time 

allowed    him    to    remit    collections    is    admissible    as    part    of    res 

gestae    to    show    embezzlement 437 

In  action  on  premium  note,  parol  E  was  admissible  to  support  a  plea 

that  maker  was  Induced  by  fraud  to  sign  said  note 441 

In  action  on  premium  note,  policy  was  inadmissible  where  execution  of 

application  therefor  was  not   proved 442 

Mortality    tables    are    not    conclusive    on    issue    of    life    expectancy    in 

action    for    damage 444 

Insurable  Interest  is  incompetent  to  show  liability   for  damages 444 

Judgment     against     employer     is     conclusive     between     employer     and 

liability  company  as   to   fact   that  employe   was   hired   in  violation 

of  law    446 

Opinion    of    agent    as    to    whether    unauthorized    company    would    pay 

policy,  is  inadmissible  in  action  on  premium  note 448 

Instruction  predicated  upon  facts  tending  to  vary   written   instrument 

was  properly   refused 449 

EXAMINATION   OF  INSURED. 

[See  Application;  Policy.] 
Where  company  made  E  it  should   have  been  required   to  furnish  bill 

of  particulars  of  alleged   fraudulent  statements 18 

To  entitle  company  to  make  E  it  must  appear  that  testimony  desired 

relates  to  material  issue 121 

EXEMPTION. 

[See  Judgment.] 
Proceeds   of   policy    payable    to    administrator    to    extent    of    fS.OOO,    as 
well     as    surrender    value    thereof,     are    exempt    from    claims    of 

creditors  under  Miss.   Laws 149 

Leeral   representatives  of  bankrupt  may  claim  statutory  exemption. . . .   149 
Bankrupt,   who   concealed   policies,   forfeited  right  to  exemption  under 

Pa.    laws    892 

EXECUTOR  FOR  CRIME. 

[See  Criminal   Law;  Policy;  Public  Policy;   Risk.] 

EXPLOSION. 

[See  Policy.] 

Where  E   Is  caused   by   fire,   company   was  liable   for  damages  caused 

by  B 77 

Loss   by  E  does   not  come  within  exceptions  termlnaMng  insurance   in 

case  of  fall  of  building 77 

"Loss  caused  directly  or  Indirectly  by  •  •  •  earthquake  •  •  • 
or  (unless  fire  ensues  and,  in  that  event,  for  damages  by  fire 
only)    by  explosion   of  any  kind,"    construed 98 

Where  fire  caused  dynamite  to  explode,  and  concussion  of  explosion 
broke  glass,  plate  glass  insurer  was  not  liable  under  policy  except- 
ing loss  resulting  directly  or  indirectly   from  fire 362 

EXPI7LS10N. 

[See  Constitution  and  By-Laws:  Suspension.] 
Member    need    not   exhaust    remedies    within    order    where    wrongfully 

expelled    216 

EXTENDED  INSURANCE. 

[See  Policy;    Statutes.] 

"Net    value"    construed 129 

"Net  value"  as  used  In  Missouri  non-forfeiture  law  is  arbitrary  amount 

ascertained  in  manner  set  out  therein 148 

1911-83 
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Where  net  value  as  computed  In  policy  was  not  equal  to  net  value 
computed  as  provided  by  Sec.  7900  of  Mo.  Non-forfeiture  law. 
beneficiary  was  entitled  to  E  as  provided   in  Sec.   7897 143 

Statute,  providing  that  in  computing  E  indebtedness  shall  be  deducted 
from  net  value,  has  no  application  to  loan  made  within  contempla- 
tion of  contract  as  found  in  policy 148 

Acquiescence    by    insured    in    computation    of    E    made    In    manner   not 

authorized   by   Statute   would    not   estop   beneficiary 144 

Premiums  accruing  between  lapse  of  policy  and  death  of  Insured  can 
not  be  deducted  In  computing  amount  available  for  E,  where 
company   made    no   claim    for   same    in   answer 148 

Where  policy  contained  no  provision  for  surrender  value  equal  to  net 
value  of  policy  as  provided  by  Sec.  7900  Mo.  St.,  then  Sec  7897, 
providing  for  E.   applies 152 

Evidence  considered  and   held  that  net  value  of  policy  was  Insufflcient 

to  carry  insurance  beyond  date  of   insured's  death 152 

In  aaaertlng  right  to  E.   beneficiary  can   not  question  validity  of  loan 

upon  policy  made  to  pay  premiums 153 

Insured  wa«  not  entitled  to  have  a  proportion  of  profits  of  company 
applied  to  purchase  of  E  where  under  terms  of  policy  such  profits 
were   not   to  be  distributed  until   end   of  accumulation   period 158 

Where,  after  lapse,  action  was  brought  to  recover  under  the  provision 
of  the  policy  for  E.  the  fact  that  the  action  was  not  brought  upon 
the  non-participating  term  policy  was  waived  where  the  answer 
alleged  that  such  non-particlpatlng  term  policy  has  been  Issued 
a«  provided   in    the   original   policy 184 

The  agreement  to  give  E  Is  modified  by  the  making  of  a  loan  agree- 
ment,   which    proportionately    reduces   the   period    of   E 184,   185 

Clause  of  policy  authorizing  deduction  of  indebtedness,  does  not  include 
indebtedness  incurred  by  assured  in  course  of  his  employment  as 
agent     187 

FAI^Ii   OF  BUIUIINO. 

[See  Policy;    Risk.] 

Where  front  wall  of  building  from  roof  to  second  floor  fell,  and  roof 
rested  on  second  floor,  there  was  a  F  within  meaning  of  policy 
thereby  avoiding  it 82 

Where  building  was  not  burning  immediately  after  earthquake,    there 

was  no  basis  for  concluding  that  flre  began  before  wall  fell SS 

Ffeill   of  material   part    of   building   terminates    Insurance,    even    though 

such  falling  did  not  increase  the  risk 33.  114 

Instruction    that    distinctive    character    of    building    must    have    been 

changed   to  constitute   F  was  too  vague 33 

Provision  that   policy  shall   be  void   if  any  part   of  building  fall,   does 

not  apply  where  building  fell  after  flre  started 83 

A  question  to  a  witness  as  to  whether  F  was  result  of  flre  held  im- 
proper as  calling  for  conclusion 83 

Loss  by  explosion  does  not  come  within  exceptions  terminating  Insur- 
ance  in   case  of  F 77 

Burden  Is  on  company  to  prove  F 108 

"Fall  of  building"   means  fall  of  substantial  part  which  would   destroy 

its  distinctive  character  as  a  building 106,  107 

Evidence   of  effect   of  earthquake  on  other   buildings   held   Incompetent 

to   prove   F 108 

Annotation:     F  clause   in   flre  policies 114 

FALSE    SWEARING. 

[See   Fraud:   Policy;    Proofs  of   I^ss] 

FAMILY. 

[See   Beneficiary;   Constitution   and   By-Laws] 

FIDEMTY  INSIRANCE. 

[See  Policy;    Surety.] 
Refusal   of   assignee    for   benefit   of    creditors   to   turn    over    property    to 

receiver   is   such    a  misappropriation   as   to   constitute   a   breach    of 

his  surety's  bond 362 

In  action  on  fidelity  bond  where  principal   had   misappropriated  funds, 

surety  was  not  entitled   to  set-oft  commissions   due   principal 362 

Bond    to    secure    repayment    of    deposits    given    as    required    by    N.    Y. 

Laws   secures   deposits   previously   made 369 
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Evidence  held  Intufflclent  to  show  knowledge  by  obllgree  of  principal's 

dishonesty     370 

One  creditor  may  not  sue  on  behalf  of  himself  alone,  on  a  bond  iriven 
to  secure  faithful  transmission  by  a  banker  to  foreign  countries  of 
moneys  deposited  with  him  for  that  purpose 375 

Notice  to  surety  given  four  weeks  after  learning  of  employe's  dishonesty 

held   not  within  reasonable   time 377 

Where  funds  were  retained  by  agent  u^der  erroneous  belief  that  he 
wai  entitled  to  same  as  commissions,  there  was  no  loss  from 
"fraud  or  dishonesty"  within  meaning  of  F  bond 409 

Where  warranties  in  application  as  to  duties  of  employe  were  mis- 
represented, surety  was  not  liable  on  bond ' 422 

Insurer  should   have  pleaded   that   nioneys   embezzled   were  not   covered 

by   bond,   to  entitle   it   to  such   defense 430 

Where   insurer  did  not  attack  pleadings  for  Indeflniteness,   it   was  held 

that   insured   could   recover  all   of   loss  under  renewal   bond 430 

Stipulation   In  bond   held   to   have   superseded  agreement   in   application 

as  to  supervision   by  employer 437 

Fidelity   bond   is  an   insurance   contract   and    is   construed   most   strictly 

against    company    437 

Annotation:  Character  of.  and  rules  governing  contracts  by  corpora- 
tions engaged  for  profit  In  business  of  guarantying  the  fidelity  or 
contracts  of  other  persons 454 

FIRE. 

[See    Definition;    Policy    Risk.] 
"On  fire,"   construed 347 

FIRE  MARSHALIi  LAW. 

[See  Constitutional  Law;  Statutes;  Taxes.] 

FIREMEN'S    PENSION    FtND. 

[See    Policemen's    Relief    Fund;    Statutes;    Taxes    and    Taxation.] 

FIRE   PROTECTION. 

[See   Policy;    Sprinkler   System.] 

FIREMEN'S  REUEF  ASSOCIATION. 

[See   Statutes;   Taxes  and   Taxation.] 

FORECLOSURE. 

[See   Mortgage;   Policy.] 

FOREIGN   COMPANY. 

[See   Statutes;   Taxes   and   Taxation.] 

Contract    of    unauthorized    F    insuring    property    in    Georgia    cannot    be 

enforced     therein 24 

Act  of  F  issuing  policy  on  application  made  to  home  oflUce  on  property 

in  another  state  does  not  constitute  doing  business  in  such  state..     48 

Surplus  line  law  does  not  admit  unauthorized  companies  to  do  business, 
but  merely  authorizes  citizens  to  procure  insurance  from  such 
companies    64 

Under  law  prohibiting  co-insurance  clause  a  policy  requirement  by  an 
unauthorized  F  that  other  Insurance  be  obtained  as  a  basis  of 
settlement,     is    invalid 64 

Withdrawal  of  F  from  state  after  liability  has  been  Incurred,  but  before 
suit  has  been  brought,  such  fact  not  appearing  on  face  of  summons, 
is  no  ground   for  quashing  summons 76 

Withdrawal  from  state  will  not  deprive  courts  of  Jurisdiction  of  action 

brought    for    liabilities    incurred    before    withdrawal 76 

Acceptance    of    service    of    procoss     by     commissioner    need    not    show 

jurisdictional     facts 76 

Maintaining    office    and    writing    business    in    state    is    doing    business 

therein,    although   company    has    no    license    to   so    do 95 

Receipt    of    premiums    by    F    on    business    written    while    licensed    to    do 

business  in  state  does  not   consiltuto  doing  business  within   State..    130 

Revocation  of  designation  of  commissioner  as  agent  for  sorvlce  of 
process,  upon  withdrawal  from  slate,  is  effective  so  far  as  claims 
of  citizens  of  other  states  are  concerned,  where  such  claims  were 
assigned    to   such   citizens   after    withdrawal 130 
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statutes  of  state  can  not  give  courts  of  such  state  Jurisdiction  of  action 

against  F  after  its  dissolution 131 

When  single  transaction  of  F  will  constitute  doing  business 236 

Where  P  solicits  business  In  a  state  and  receives  money  from  Its 
citljEens,  It  will  be  estopped  to  deny  that  it  ha«  been  doing  business 
therein    236 

Mandamus  will  not  lie  to  compel  reinstatement  to  membership  in  F. . .   281 

Where  society  Issued  policies  payable  among  others  to  "legal  repre- 
sentatives related  to  the  member,"  It  was  not  entitled  to  exemp- 
tion from  general  insurance  laws  and  could  not  set  up  suicide  as 
a  defense  under  the  Mo.  Laws 292 

That    F    was    licensed    as    a    fraternal,    was    not    conclusive    as    to    Its 

plan  of  business 292 

Agent  designated  by  foreign  benefit  society,  under  Sec.  571  Ky.  St.. 
relating  to  foreign  Corporations  generally,  remained  agent  for 
purpose  of  service  of  process  until  new  agent  was  named 304 

Receiver  of  F  may  not  take  assets  found  in  foreign  state  without  first 

satisfying  claims  of  policyholders  in  such  state 865,  866 

Service  of  process  on  agent  of  authorized  corporation  does  not  give 
jurisdiction  cfver  unauthorized  F  for  which  the  first  corporation 
acted    as   agent 386 

F  has  no  absolute  right  of  recognition  beyond  limits  of  state  which 
created  it,  and  other  states  may  impose  such  terms  and  conditions 
on   it   as   it   sees   fit 6,   61.   401 

Statute    requiring   F  to    appoint    commissioner   as   attorney   for  service 

of  process,   applies   to   action   brought    by   state   to   collect   taxes....    427 

Statute  requiring  F  to  appoint  Insurance  Commissioner  as  attorney  for 
service  of  process  Is  not  unconstitutional  as  denying  equal  protec- 
tion        427 

F  is   not    liable    for   license   fees   during  time   it   did   business   in   state 

without    authority    442 

Sec.  17,  Acts  S.  C.  1910,  requiring  foreign  company  to  appoint  com- 
missioner as  agent  for  service  of  process  did  not  repeal  act  au- 
thorizing service  on  any  agent 447 

Action  on  statutory  bond  of  a  F,  may  be  maintained  by  any  one  who 

has  recovered  Judgment  against  principal  In  the  bond 447 

In  action  on  premium  note,  authority  of  Insurer  to  do  business  Is  mat- 
ter of  defense 448 

Opinion    of    agent    as    to    whether    unauthorized    company    would    pay 

policy,   is  inadmissible  In  action  on  premium  note 448 

FOBFESTUBE. 

[See   Estoppel;   Policy;   Waiver.] 

A  forfeiture  cannot  be  declared  for  failure  to  pay  an  Illegal  assessment       8 

F  are  not  favored,   and   are  strictly   construed 3,   86,  207,  254,  289.  291 

Belief  of  Insured  that  other  policy  had  expired  did  not  Invalidate  new 

policy    87 

Change  of  ownership  without  consent  of  company  forfeits  policy 45 

Burden  of  proof  is  on  company  to  establish  a  F 56,  325 

Where  policy  contained  no  F  for  failure  to  make  proofs  of  loss,  such 
failure    merely    postpones    time    of    payment    and    does    not    defeat 

recovery     86 

F  are  not  favored  and  will  not  be  Implied 86 

Other  Insurance  taken  out  "«»••♦  hout  consent  of  Insured  and  not  there- 
after ratified  by  him  would  not  avoid  policy 88 

Act  of  assured  selling  debris  would  not  forfeit  rights  of  mortgagee....     93 
Expression    of    Intention    by    Insured    to    Ignore    provision.    Imposes    no 

obligation   on    company    to   dissent 101 

Non-performance  of  conditions  precedent  forfeit  Insurance 110 

Where    no    forfeiture    was   stipulated,    failure    to    make    proofs    of    loss 

within  required  time,  merely  postponed  right  to  sue Ill 

Annotation:     Effect  of  failure  to  pay  premium  in  absence  of  provision 

for    forfeiture    122 

If  company  treats  policy  as  effective  after  accrual  of  F  It  Is  estopped 

to  set  up  such   F 125 

Wrongful  F  excuses  tender  of  subsequent  premiums 127,  131,  192 

Beneficiary   who   murdered   assured   cannot   recover  Insurance 164.  276 

It  is  unnecessary  to  expressly  forbid  recovery  where  beneficiary  murders 
Insured.  On  consideration  of  public  policy  recovery  by  the  bene- 
ficiary   is    excepted 164 
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Unless  policy  so  provides  non-payment  of  premium  Is  no  cause  for  F. .  165 
Stipulations   that    If   policy    becomes  void   all    premiums   paid    shall    be 

forfeited,    is    Invalid 169 

Right  to  forfeit  industrial  policy  is  waived  by  collecting  and  retaining 

weekly  premiums  with  knowledge  of  facts  upon  which  P  is  based  169 
Failure  to  pay  premium  when  due  ipso  facto  forfeits  the  Insurance  if 

the    policy   so    provides 175,   262 

Where   after   knowledge   of    F,    company    recognizee   policy   as   in    force 

or  requires  assured  to  incur  trouble  or  expense,  such  F  is  waived  175 
An   express   provision   of   F   was   unnecessary   to   terminate   the   liability 

of  the  company  where,   by  the  terms  of  the   policy,   the  obligation 

of  the  company  was  upon  tie  condition  that  premium  be  paid  in 

advance 179 

Where    statements    in    application    by    agreement   of   parties    are    made 

material,    their    falsity    avoids    recovery 201 

Procurance    of    insurance    with    intent    to    commit    suicide    is    a    fraud 

which     excuses     insurer 205 

What   remedies  are   open   to   insured  where  there  has  been   a  wrongful 

F    of    his    policy 271 

Measure  ol   recovery  on  life  policy  for  wrongful  F  is  value  of  policy  at 

time    of    F 271 

Where  policy  ^as  wrongfully  forfeited,  if  insured  were  then  uninsurable, 

the   measure   of   damages    would    be    for   jury 271 

Where  policy  was  wrongrfully  canceled,  insured  could   recover  difference 

between  cost  per  year  of  policy  canceled,  and  new  policy  for  period 

of    expectancy     271 

False   warranty   avoids   recovery 272.   2S5 

To  sustain   plea  of   F,    it   was   incumbent   on   society   to  show   notice   of 

F  as   by-laws   provided    for 2S9 

By-laws  providing  for  F  ipso  facto  are  valid 268.   301 

Under   contract   authorizing  society   to   "suspend"    member   engaging   in 

sale    of    liquor,    engagement    In    such    occupation    would    not    ipso 

facto    forfeit    his    Insurance 304 

False  statements  In  application  if  material  to  risk  avoid  policy 

200,    272.    273.    317.   452 

False    statements    in    application    which    are    part    of    contract,    avoid 

recovery     317 

Equity   cannot   relieve   against  F  for   failure  to  give  notice   as  contract 

requires    321 

Failure  to  pay   renewal   premium  on  term  policy   lapses  Insurance 322 

Failure    to    give    notice    of    disability    does    not    work    F    unless    policy 

so    provides    323 

Where  waiver  prevents  P,   liberal   construction  will   be  placed   on  acts 

of  party  waiving  with  view  to  bringing  about  waiver 326 

Where   after  default,   company  treats  policy  in   force   so  as  to  demand 

and  receive  past  due  premiums,   it   is  In  force  for  all   purposes 327 

Escheat  of  realty  need  needful  for  purposes  of  business,  under  statute, 

is   not   without   due   process 891 

Want   of   truth    in    a   representation   is    cause   for   F   If   it   is   material, 

otherwise   not    452 

FORGERY. 

[See  Criminal   Law.] 

FRATERNAL  BENEFIT  ORDERS. 

[See    Beneficiary;    Constitution    and    By-Laws:    Expulsion;    Reinstatement; 
Sick  Benefit;  Suspension.] 

By-law  providing  that  no  suit  can  be  maintained  until  board  of 
arbitration  has  passed  on  validity  of  claim,  is  valid 98 

Voluntary  societies  may  establish  tribunals  to  adjust  differences  between 

it  and  members  and  make  its  Jurisdiction  final 99 

Law    exempting    F    from    operation    thereof    does    not    arbitrarily    dis- 

criminate   in   favor   of   such   societies    124 

Where  policy  promises   to  pay  proceeds  of  one  mortuary   assessment, 

burden  is  on  company  what  this  would  have  amounted  to 192 

Illegal    forfeiture   excuses  further   tender  of   assessments 192 

Notification  that  assessments  will   not  be   accepted  excuses   tender 192 

Letter  by  general  secretary  of  society  held  to  be  an  insufllcient  notice 
of   forfeiture    for   non-payment    of   dues 207 

Suspension  in  June,  after  June  dues  had  been  paid,  was  invalid,  not- 
withstanding certain   back  dues   were   unpaid 207 
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Answer  In  action  against  F  filed  In  name  of  "Funeral  Benefit  Depart- 
ment"  of  said   F  Is  good  as  against  such   F 208 

Corporation  organized  in  Pennsylvania  to  take  over  business  of  Ohio 
corporation,  where  both  had  done  some  business  at  same  time, 
was    separate     corporation 209 

By  surr*  ndering  certificate  and  making  payments  under  new  plan, 
member  Is  charged  with  having  consented  to  change  of  plan  from 
assessment    to    monthly    payment    plan 209 

Acts    of    executive    committee    in    re-rating    members,    binds    members, 

where  by-laws  give  them  authority  to  so  do 209 

By-law  authorizing  executive  committee  to  re-rate  members  held  to 
apply  to  existing  members  as  well  as  those  thereafter  becoming 
members     209 

Attempt  to  enforce  unauthorized  by-law  is  not  breach  of  contract; 
members  remedy  is  to  enjoin  enforcement,  or,  if  suspended,  com- 
pel   reinstatement    by    mandamus 210 

Burden  of  proof  Is  on  member  to  show  that  by-law  re-rating  members 

was    unauthorized     210 

Under  reserved  power  to  amend  by-laws,  F  may  increase  rate  of  assess- 
ments       210 

F  has   inherent   right   to   amend   by-laws 210 

Change  of  rate  of  assessment  affecting  all  members  of  class  to   which 

insured    belonged  was  not   an   arbitrary   change 210 

Change  of  rate  of  assessment  so  as  to   require   payments  according  to 

fraternal   congress  table  was  not   unreasonable 210 

By-laws  are   never   to   be   held   retroactive   where   any  other  reasonable 

construction    is    possible 211 

Beneficiary  In  benefit  certificate  has  no  vested  Interest 

211.    229.    234,    279.    287.300 

By-law  prohibiting  designation  of  one  having  no  insurable  interest  has 

no    application    to    policies    previously    issued 211 

Original    beneficiary    cannot    complain    that    rules    of    society    were    not 

followed     in     changing     beneficiary 212,  287 

By-laws    prohibiting    members    from    engaging    in   sale    of   Intoxicants, 

as  applying  to  policies  thereafter   issued,   is  valid 213 

By  issuing  new  certificate  payable  to  new  beneficiary,  F  did  not  waive 

forfeiture   accruing   under   old    certificate 214 

Objection  to  eligibility  of  beneficiary  may  be  made  by  person  right- 
fully  entitled    to   fund 214 

Under  by-laws  reinstatement  was  not   complete  until  four  weeks  after 

payment    of    delinquent    dues 215 

"Sickness"   must   have  been  such   as  to  disable   Insured   from   pursuing 

regular  vocation  to  entitle  him  to  sick  benefits 21S 

Before    insured    is   entitled    to   have   assessments   paid    out    of   benefits, 

society   must   have   been   notified   of   sickness 215 

Agreement  of  F  to  return  premiums  at  end  of  10  years.  Is  ultra  vlrss 

and  cannot  be  enforced  In   Alabama 21( 

Under   contract    promising   to  pay   proceeds   of   one   assessment   not   to 

exceed  12.000,   the  agreement  was  not  to  pay   $3.000 216 

Member    need    not    exhaust    remedies    within    order    before    Instituting 

proceedings  at  law,  where  wrongfully  expelled 216 

Member  of  mutual  benefit  society  Is  presumed  to  know  by-laws 

216.     275,   279 

Amendment  to  by-law  defeating  right  of  beneficiary  to  have  one  assess- 
ment per  month  made,  thereby  reducing  benefits,  was  an  Impair- 
ment   of    contract 217 

Under  contract  of  N.  Y.  Safety  Reser\'e  Fund  made  In  1884,  beneficiary 
was  entitled  to  have  assessment  made  upon  all  members  of  asso- 
ciation,  and   not   Class  A   only 217 

Courts  have  no  authority  to  Interfere  In  management  of  F  except  when 

property   rights   are   Involved 217,  2H^ 

Use  and  control  of  lodge  property  held  subject  to  conditions  prescribed 

by  constitution  and   by-laws 218 

Under  by-laws,  the  right  of  members  to  lodge  property,  was  merely  to 

use  It — they   having  not  title   to   It 318 

It  was  proper  for  supreme  lodge  to  suspend  subordinate  lodge,  wbers 

later  was  divided  by  factional  feelings  threatening  to  ruin  lodge...   218 

Suspension  of  subordinate  lodge  does  not  deprive  members  of  such  lodge 

from  keeping  their  Insurance  alive  by  payments  to  supreme  lodge  218 

Social  privileges  of  lodge  do  not  constitute  property 219 

Members   of    F   must    exhaust    remedies    In    order   before    resorting   to 

courts    219,    226.  24$ 
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Courts  will   not   Interfere  with  action   of  supreme  lodge   In  suspending 

local   lodge,   where  such  suspension  does  not  affect  property  rights  219 

Retention   of  certificate  hy   society   was  not   a  waiver  of  objections   to 

liability     219 

Benefit    certificate    Is    an    Insurance    contract    and,    under    Colo,    laws, 

company  issuing  such  is  precluded  from  making  suicide  a  defense  221 

Statute  providing  that  F  shall  not  be  deemed  Insurance  company 
has  no  application  to  association  Issuing  Insurance  payable  to 
others    than    those    named    In    statute 221 

Where  society  breached  Its  contract,  member  had  right  to  sue,  even 
though  charter  of  society  provided  that  aid  given  would  be  volun- 
tary   and    not    otherwise 222 

Dismissal  from  police  force  under  pension  law  Is  such  a  dismissal 
within  by-laws  of  policemen's  benefit  society,  so  as  to  entitle 
member    to    benefits 222 

Relationship   of   grand    and   subordinate   lodges    is   one   of   agency,    and 

officers  of  subordinate  lodge  are  agents  of  supreme  lodge.... 3.  18,  224 

Local   secretary   is  agent  of  company  in   collecting  assessments 224.   241 

"A  member  of  the  order  desiring  to  appeal  from  any  action  of  his 
state  or  subordinate  council  may  do  so,"  does  not  require  such  an 
appeal   as  a   condition  to   right   to   sue 224 

Beneficiary   In   benefit   certificate   Is   not   a    "member" 224 

Officer  of  local  lodge  may  waive  forfeiture  for  non-payment  of  assess- 
ment • 224 

Act  of  officer  of  local  lodge  In  crediting  payment  of  assessment,  and 
after  death  accepting  payment  of  such  assessment  and  retaining 
same   Is   waiver   of    forfeiture 225 

Agreement  In  application  to  seek  remedies  In  tribunals  of  order,  pre- 
cludes member  from  resorting  to  courts,  except  where  property 
rights   are    Involved    225 

Although  by-law  stipulated  that  sick  benefits  were  personal  to  member 
and  family,  upon  his  death  leaving  no  family,  his  personal  repre- 
sentative could  sue  for  benefits  accruing  In  members  life  time 225 

Wife,  who  was  named  as  beneficiary  under  ante-nuptlal  contract,  has 
an  interest  In  F  certificate,  which  cannot  be  divested  without  her 
consent 227 

General  insurance  laws  of  Missouri  have  no  application  to  F 227 

Beneficiary  in  F  certificate  has  but  an  expectancy,  and  designation  may 

be    revoked    229,  284 

Where  member  has  done  all  he  can  do  to  effect  change  of  beneficiary, 
the  substitution  is  complete  even  though  there  remain  acts  to  be 
done     by    society 229 

Character  of  company  is  matter  of  affirmative  proof;  it  is  not  deter- 
mined by  certificate  of  authority,  but  depends  upon  nature  of 
contract      229 

Administrator  was  not  insureds  "legal  representatives"  within  meaning 

of    F    certificate 283 

Doctrine  of   waiver   by  acts  is  applicable   to   F  as   w^ell   as   to   regular 

Insurance    companies     234 

Nebraska  law  requires  F  to  file  copies  of  by-laws  with  auditor,  applies 

to  foreign,  domestic,   licensed  and  unlicensed  societies 286 

Society  without  a  lodge  system  Is  not  a  F  under  Nebraska  laws 256 

Ofllcer  of  F,  wrongfully  removed,  may  compel  reinstatement  by  manda- 
mus,  without  exhausting  remedies  within   society 288 

Vain  appeal  to  tribunals  of  order  need  not  be  taken  before  resorting  to 

courts    238 

Removal    of    officers    without    notice,    and    without    opportunity    to    be 

heard    was    void 288 

"Charges"  against  officers,  as 'used  in  by-laws,  held  not  to  mean  fugi- 
tive charges  made  by  some  Individual,  but  charges  presented  by 
some  local  council  or  other  authoritative  body 238 

linger  statute  limiting  beneficiaries  in  F  certificate  to  families,  heirs 
and  dependents,  a  church  could  not  be  desigrnated  although  accepted 
by  the  society 289 

Acquiescence  of  insured   in  reduction  of   benefits  estops  beneficiary  to 

recover   original   amount 289 

That  member  was  ill   at  time  of  acquiescence  in  reduction  of  benefits 

would  not  avoid  the  estoppel  growing  out  of  such  acquiescence...   289 

Tender  of   assessment   to   treasurer   of   local    council   is   not   tender  to 

corporation    289 

Return  of  certificate  to   Insured   held   not   to  be  a  waiver  of   right  to 

reduce   benefits    289 
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Certificate  of  Incorporation  of  P  constitates  Its  charter,   which  cannot 

be  changed  by   by-law 240 

By-law  requiring  member  to  exhaust  remedies  within  order  before 
resorting  to  courts.  Is  valid;  It  applies  to  property  rights  as  well 
as  discipline,  and  binds  beneficiary  as  well  as  member 243 

Constitution  and  by-laws  must  be  treated  as  part  of  contract  of  F 

243,     248.     279.    286.      289 

Failure   of   subordinate   council    to   demand    right    to   representation   in 

supreme  council   is  waiver  thereof 244 

Where  officers  were  elected  by  accredited  delegates,  such  elections  could 
not  be  held  invalid  because  other  ballots  were  cast  by  persons  not 
entitled    to   vote 244 

Under  constitution  of  society,  representatives  of  subordinate  councils, 
not  included  in  a  grand  council,  could  not  sit  as  delegates  to 
supreme  council    244 

Where  all  of  delegates  were  present,  although  not  equal  to  number  of 
delegates  necessary  to  constitute  a  quorum  under  the  constitution, 
there  was  a  quorum ,. . .   244 

Action  on  benefit  certificate  Is  not  In  rem  and  location  of  fund  is  imma- 
terial   in    determining    venue , 245 

Under  by-laws,  it  was  duty  of  local  secretary  to  notify  general  secre- 
tary of  death,  where  such  local  secretary  had  knowledge  of  the 
death 246 

Under  by-laws,  the  local  secretary  was  agent  of  the  society  in  securing 

blanks  and   making  proof  of   claim 246 

Burden    of    proof,    what    facts    must    be    established    by    plaintiff,    and 

what   by   society 247 

Application,   medical  examination,  and  by-laws  are  part  of  contract  of 

membership    248 

Reservation  of  right  to  amend  by-laws  Is  considered  as  having  reference 
to  future  contracts  only,  unless  the  intention  to  affect  existing 
contracts   is   undoubtedly    expressed 250 

WTiat   record  of  votes  is  necessary   to  show  enactment   of  by-laws 250 

Statute  providing  that  assessments  shall  not  be  lower  than  fraternal 
congress  table  Is  void  as  delegation  of  power  to  another  body  to 
fix    rates    251 

Same  rule  of   construction  applies  to   F  certificate  as   to  ordinary   life 

policy    252,    289,   293 

Agent    transacting  all    the    business   of   a   local    lodge    has   authority   to 

waive    condition    of    policy 252 

Contract  of  F  should  be  construed  according  to  obvious  meaning  of 
provisions,  to  effect  the  purpose  of  the  contract.  If  susceptible  of 
two  constructions  that  will  be  followed  most  favorable  to  insured..    262 

Stipulation    in    benefit    certificate    that    no    notice    of    assessments   shall 

be   necessary   is  valid 255 

Society  is  not  liable  for  Injuries  sustained  during  initiation  where  act 

of  member   causing  such   injuries   was   no   part   of   Initiation 257 

Amendments  to  by-laws,   under  reserved   power  to  make  amendments, 

are   binding,   when   they  do   not  Impair  vested   rights 257 

Creation  of  reserve  funds  held  to  be  within  power  of  society 268 

Reserve  fund  accumulated  by   F  is  a  trust  fund  of  which   society  was 

trustee    258 

Funds  accumulated    by   F  do   not   belong   to   contributors,    but   are  for 

benefit  of  those   who  subsequently  Join   as  well 258 

Change  of  plan  of  assessment  in  order  to  better  fulfill  contract  obliga- 
tions  is   within   reserve   power   to    amend    by-laws 269 

Under  laws  of  Ohio,  a  foreign  F  may  issue  In  that  state  policies  pro- 
viding for  surrender  values   and   paid-up    Insurance 261 

Where  by-laws  of  F.  which  are  part  of  the  contracts,  provide  for  extra 
assessments,  there  Is  sufficient  compliance  with  Sec.  9471  Ohio 
Code,  providing  that  contracts  of  such  societies  shall  provide  for 
extra  assessments 262 

If  contract  places  no  limitation  upon  who  may  be  deslgrnated  bene- 
ficiary,  insured  may  name  whomsoever  he  pleases 262 

Fiance,    where    insured    died    before    marriage,    may    recover    benefits. 

though  by-laws  limited  beneficiaries  to  wives  and  children 263 

Statements  of  account  rendered  by  society  to  organizer,  when  accepted 
_  by  him,  are  accounts  stated S64 

Contract    employing    one    to    organize    lodges    creates    relationship    of 

principal    and    agent 264 

Change  of  constitution  and  by-laws  with  reference  to  constituent  ele- 
ments of  supreme  legislative  bodies  held  not  to  affect  vested  rights  264 
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Local  order  having  a  loan  fund  out  of  which  to  pay  assessments  for 
defaulting  members,  should  have  paid  insured's  assessment  out  of 
such   fund    267 

Under  by-laws,  affirmative  vote  of  lodge  was  not  condition  to  reinstate- 
ment, where  payment  of  delinquent  dues  vr&a  made  within  30 
days     267 

Provision  that  no  action  shall  be  maintained  unless  society's  board  of 
arbitration  shall  fail  to  settle  same,  is  void  as  an  attempt  to  oust 
courts  of  jurisdiction 268 

Where  contract  is  beyond  charter  powers  it  is  void,  but  where  such 
contract  is  within  general  powers,  although  irregular,  company 
having  derived  benefit  therefrom,  is  estopped  to  say  it  is  ultra 
vires    278 

Beneficiary    in   mutual    benefit    certificate   may   sue    to    recover    thereon 

in    own    name 274 

Compliance  with  by-laws  is  condition  precedent  to  Insurer's   liability..   275 

Where  assessments  w«re  a  fixed  and  continuing  charge  levied  by  con- 
stitution,   no   notice  thereof  was   necessary 275 

Where  assessments  are  irregular  in  amount  or  time,   notice  thereof  Is 

condition  precedent   to  right  to  forfeit  insurance 275 

Conduct  of  parties  with  reference  to   necessity  of  furnishing  notice  of 

assessments   will   be   considered   in   construing  by-laws 276 

Designation  of  illegal   beneficiary  does  not  avoid  certificate 277 

Where  one  of  two  beneficiaries  is  illegal,  the  other  takes  all  of  proceeds  277 

Erroneous  statement  of  relationship  of  beneficiary  does  not  amount  to 

false  representation  of  warranty 277 

Act  of  officer  of  local  lodge  who  had  no  authority  to  waive  conditions 
of  contract,  by  accepting  first  premium  knowing  that  applicant 
was  not   then  in   good  health   would  not  estop  company 277 

By-law    forfeiting    insurance    for    engaging    in    sale    of    intoxicants    is 

reasonable    279.   305 

Assignment  of  claim  for  benefit  after  approval  of  such  claim  is  valid, 
and  assignee  may  enjoin  assignor  from  receiving  payment  and 
society  may  be  enjoined   from  paying  same  to  assignor 279 

Waiver  of  forfeiture  prescribed  by  by-law  is  not  ultra  vires  under 
statute  authorizing  payment  of  benefits  subject  to  compliance  with 
by-laws    280 

Mandamus  will  not  lie  to  compel  reinstatement  to  membership  in  for- 
eign  association    281 

Custom    of    permitting    local    scribe    to    collect    assessments    abrogates 

by-law  requiring  assessments  to  be  paid   to   national  scribe 282 

Prompt  payment  of  dues  is  waived  where  dues  paid  to  local  scribe 
after  due  date,  were  retained  by  national  scribe  with  knowledge  of 
such  fact,  but  without  knowledge  that  member  died  after  payment 
but  prior  to   bis  receipt   thereof 282 

Amendment    of    by-laws    increasing   assessments    or    reducing   benefits, 

when   not   impairment   of  contract 282 

Where  statute  under  which  society  is  organized  authorizes  It  to  In- 
crease assessments,   by-laws  to  that  effect  do  not   impair   contract  282 

Amendment   of  by-law   reducing  amount  of  policy  in   event   of  suicide 

is  an   impairment  of  contract 283.  SOS 

Reserved    power    to    amend    by-laws    relates    to    amendments    touching 

conduct  and  social  features,   and  not  to  matters  affecting  contract  283 

By-law    requiring   member    to    exhaust    remedies    within    order    before 

suing   is   void,    being   unreasonable 284 

Re-entering  liquor  business  is  an  "entering  into  the  business" 284 

Acceptance  of  premiums  from  beneficiary  estops  society  to  deny  in- 
surable   interest    285 

Agreement  to  be  bound  by  by-laws  to  be  enacted  applies  to  by-laws 
enacted  by  new  Jurisdiction  to  which  member's  lodge  was  trans- 
ferred       285 

By-law    forfeiting   benefits    for   engaging   In    liquor    business    is    within 

reserved    power   to   amend 286 

Acceptance  of  assessments  by  recorder  of  local  lodge,  who  had  knowl- 
edge of  facts  authorising  forfeiture,  there  beinff  no  duty  of  moh 
recorder  to  report  such   facts,    the  forfeiture  was  not   waived 286 

By-laws  are  part  of  contract,  but  can  have  no  greater  force  than  pro- 
visions of  policy 286 

Voluntary  beneficiary  has  no  vested  interest;  one  designated  for  con- 
sideration  has  a  vested   interest 287 

Where  beneficiary  was  designated  in  consideration  of  agreement  to  pay 
assessments  such  beneficiary  had  a  vested  interest 288 
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There   1§   no  statutory   requirement   of   profs  of   loss   to   benefit   society 

in    Iowa 288 

Change  of  designation  of  beneficiary  by  naming  new  beneficiary  In  will 

is   valid   there    being   no   mode   prescribed    by    by-laws 2S8 

Where   contract   was   to   levy   assessment   and   pay   same   to   beneficlaxy. 

remedy   was   In    equity 288 

In  action  on  benefit  certificates  where  complaint  alleged  that  society 
had  funds  on  hand  sufficient  to  meet  obligation,  it  stated  cause  of 
action   by    law 289 

Forfeiture   provisions  of   benefit   certificate   are   construed    most   strictly 

against    society    289 

To    sustain    plea    of    forfeiture    It    was    Incumbent    on    society    to    show 

notice  of  forfeiture  as  by-laws  provided  for 289 

Where    by-laws   provide   manner   for   giving   notice,    such    by-laws   must 

be  followed,  and  no  other  form  of  notice  will  suffice 290 

Unrecorded  acts  can   not   be  regarded   as  by-laws 290 

Brother-in-law  is  not  within  class  with  blood  relations 290 

Where    assured    designated     Illegal     beneficiary,     fund    passed    to    heirs 

at    law 290 

WTiere  society  issued  policies  payable  among  others  to  "legal  repre- 
sentatives related  to  the  member,"  It  was  not  entitled  to  exemption 
tlon  from  general  Insurance  laws  and  could  not  set  up  suicide  as 
a  defense  under  the  Mo.  Laws 292 

That  foreign  corporation  was  licensed  as  a  fraternal,  was  not  con- 
clusive as  to  its  plan  of  business 292 

"Legal  representatives  related  to  member  as  ,"  construed 292 

Change  of  designation  of  l)eneficiary  may  be  made  where  by-laws  do  not 

prohibit    such     change 295 

Knowledge  of  officers  of  local  lodge  Is  notice  to  Supreme  Ix>dge 296 

Provision    authorizing   deductions    of   assessments    for    unexpired    perlor 

of  expectancy  will  be  enforced 296 

Agreement   to   comply   with    by-laws   has   reference   to   existing  by-laws 

only   297 

There   is   no  presumption   that   by-laws  were  enacted   prior  to   issuance 

of    policy 297 

Canadian  legislation  authorizing  Increase  In  assessments,  thereby  im- 
pairing contract  wil  not  be  recognized  by  courts  of  state 297 

Boarding-house  mistress,  who  supported  Insured,  held  not  to  be  a  "de- 
pendent"       298 

Incontestable  clause  of  benefit  certificate  should  be  construed  liberally 

against  society ' . . . .    298 

In  Illinois,  service  of  process  Is  made  on  mutual  benefit  society  in  the 

same  manner  as  upon   Incorporated  companies 298 

Certificate    measures   contract    rights   of  parties   and    beneficiaries   take 

under  it  and  not  by  inheritance '. 298.  299 

Local  camp  of  benefit  society  is  agent  of  head  camp 298 

"Parent"   means  father  or  mother.   Irrespective  of  fact  that  they  were 

illegally  married 299 

Eligibility  of  beneficiary  is  determined  by  laws  of  state 299 

Letter  of  society  to  Insured  held  not  to  amount  to  a  repudiation  of  con- 
tract entitling  insured  to  recover  premiums  paid 299 

No  change  of  beneficiary  is  effected  unless   contractural   requirements 

are  complied   with 800 

When   contractual  stipulations  with   reference  to   change  of  beneficiary 

need  not  be  complied  with 800 

By-laws  providing  for  forfeiture  ipso  factor  are  valid 801 

Where  original  beneficiary  refused  to  surrender  certificate,  she  was 
estopped  to  say  that  change  of  designation  was  IneflFective  be- 
cause  member  did   not   surrender  certificate 301 

By-law  providing  that  no  bfficer  shall  have  power  to  waive  constitution 

and   by-laws   is  valid 801 

Service  of  process  on  commissioner  is  insuflllcient  to  confer  Jurisdiction 
on  benefit  society  under  Sec.  641  Ky.  St.  exempting  such  societies 
from  general   Insurance  laws 804 

Agent  designated  by  foreign  benefit  society  under  Sec.  671  Ky.  St.  re- 
lating to  foreign  corporation  generally,  remained  avent  for  pur- 
pose of  service  of  process  until  new  agent  was  najned 804 

Collection  and  retention  of  assessments  by  agent  whose  only  duties 
were  to  collect  and  remit,  with  knowledge  of  facts  avoiding  policy, 
did  not  estop  society 805 

Annotation:     Right  of  benefit  society  to  decrease  benefits SOI 

Annotation:     Right  of  benefit  society  to  Increase  rates 805 
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Annotation:  Effect  of  consideration  moving  beneficiary  named  in  bene- 
fit certificate  upon  right  of  member  to  change  beneficiary 806 

By-law  undertaking  to  control  venue  of  action  is  not  binding 830 

By  agreeing  that  by-laws  might   be  amended,  assured  did   not   consent 

to  enactment  of  by-laws  depriving  him  of  statutory  rights 381 

FRAID. 

[See   Forfeiture;    Policy;    Proofs   of   Loss;    Rescission.] 

Procurance  of  other  insurance  with  knowledge  of  contemplated  In- 
cendiarism did  not  constitute  fraud,  unless  Insurance  was  excessive     35 

Misstatement,  although  under  oath,  if  not  intentionally   made,  does  not 

constitute    F    42 

Where  company  made  examination  of  insured,  it  should  have  been 
required  to  furnish  bill  of  particulars  of  alleged  fraudulent  state- 
ments          S8 

Where  insured  relied  upon  adjustment  to  show  amount  of  loss  com- 
pany could  show  that  adjustment  was  fraudulently  procured  with- 
out first  having  adjustment  set   aside 71 

Court  of  equity  may  set  tside  award   fraudulently   procured 71 

The    materiality    of    facts    claimed    to    have    been    concealed,    together 

with   fraudulent  intent  of  insured  is  for  a  jury 85 

Statement   in    proofs   of   loss   that   interest   was   in   fee,    whereas   it   was 

only  a  homestead  entry,  did  not  constitute  F 92 

F  must   be   specially    pleaded 80,   193 

Whether  there  was  false  swearing  as  to  amount  of  loss  was  for  Jury..    105 

To   constitute   "false  swearing"   statements  must  have   been   knowlingly 

and    intentionally   false    114 

Annotation:    Effect  of  false  swearing  in  proofs  of  loss 115 

Willful  F  will  be  regarded  as  defense  only  when  it  apears  to  have  con- 
cerned a  matter  which  contributed  to  cause  of  death,  under  Sec. 
7890  Mo.  Rev.   St.  1899 119 

Nothing  less  than  actual  F  Is  open  as  a  defense  to  policy  Incontest- 
able except  for  non-payment  of  premium 126 

Where  application  was   procured   by   F  of  agent,    insured   could   rescind 

and    recover    premiums 181 

That  policy  was  procured  by  F  may  be  shown  although  application  was 

not  attached  to  policy  as  statute  required 149,   198 

Where  insured   conspired  with  agent   to  defraud    company  she  thereby 

made  him  her  agent  158 

Whether   Insured   was   guilty   of   conscious   F   in   signing   application   In 

which  agent  had  perverted  facts  is  for  Jury 154 

Company   is  bound  by  acts   of  agent,   although   fraudulent,   where   such 

acts  are  within  scope   of  employment 154 

Representations  of  agent  to  illiterate   man   that   premiums  be   returned 

at  the  end  of  ten  years  held  to  amount   to  fraud 171 

Company  is  liable  for  fracdulent  representations  of  agent  as  to  pro- 
visions of  policy  to  the  extent  of  the  premiums  paid  with  Interest.   171 

Where  company  was  required  to  pay  policy  procured  by  F.  It  had  a 
right  of  action  against  a  third  party  who  fraudulently  participated 
in   procuring   Its   Issuance 172 

In  action  against  third  party  for  F.  In  procuring  issuance  of  incontest- 
able policy,   company  must  plead  such  F  with   certainty 178 

Statements  of  agent  that  premiums  would  be  returned  after  certain 
time  made  to  one  who  could  read  and  write  are  Insufficient  to  show 
fraud  such  as  would  entitle  insured  to  recover  premiums  paid 178 

Under  statute  providing  that  whole  contract  must  be  expressed  In 
policy,  company  may  not  set  up  evidence  of  breach  of  warranties 
in  an  application  not  attached  to  policy,  although  such  facts  be 
proved    to   sustain   plea  of   fraudulent   procurement 17« 

To  sustain  a  plea  of  F  It  must  be  alleged  that  the  statements  were 
made  with  Intent  to  deceive  and  that  they  related  to  matters  ma- 
erial  to  the  risk,  and  that  such  representations  were  relied  upon 
by  the  party  setting  up  such  fraud 176 

Proof  as  to  false  statements  as  to  consultations  with  physicians  did  not 

establish   F 17S 

In  action  to  rescind  release  for  F  burden  Is  on  plaintiff 201 

Failure    to    return    premium    precluded    defense    of    F,    notwithstanding 

policy   provided    for  forfeiture  of  premiums   In   case  of   fraud 202 

Procurance  of  Insurance  with   Intent   to  commit   suicide   Is  a  F  which 

excuses  insurer    206 

Defense  of  F  cannot  be  set  up  under  policy  Incontestable  from  date..   221 

Burden  is  on  society  to  prove  charge  of  fraud 228 
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To  avoid  liability  for  F  tender  back  of  premiums  must  be  made  with 

reasonable    promptitude 242 

Return  of  consideration  of  release  sought  to  be  impeached  for  F  Is  not 

condition  precedent  to  suit,  but  is  condition  of  grantinf?  relief 281 

Reinsurance  contract  is  a  contract  to  answer  for  another's  debts,   and 

must  satisfy  statute  of  F  by  showiner  a  consideration 803 

Change  of  occupation  subsequent  to  issuance  of  policy  was  insufficient 
to  sustain  plea  that  assured  had  made  fraudulent  statements  as  to 
occupation    824 

Straightened  flnanclal  condition  of  apppllcant  held  competent  to  prove 

fraudulent  procurement  and  voluntary'   Injuries 827 

Failure  of  obligee  to  divulge  facts  of  which  no  inquiry  was  made  held 

no   F 8  73 

Principal  is  liable  for  F  of  agent  while  acting  within  scope  of  apparent 

ent   authority   423 

Act  of  agent  representing  that  company  would  Issue  $501,000  to  ap- 
plicant, thereby  securing  his  promissory  note.  Is  F  for  which  com- 
pany is  liable   423 

Act  of  insured  overdrawing  back  account  to  obtain  funds  to  pay  pre- 
mium, entitles  bank  to  look  to  proceeds  for  reimbursement  under 
statute  providing  that  part  of  proceeds  equal  to  premiums  paid  In 
F  of  creditor  shall  Inure  to  his  benefit 425 

What   must   be  shown  to  establish   F  by   nominal    beneficiary   In   trans- 

fering  proceeds  to  one  who  it  was  claimed  was  to  have  sale 429 

Transfer   by   insolvent   husband   to   wife   of   policy   on   his   life   is   not    a 

fraudulent   conveyance    434 

Policy    win    be    reformed    if    it    be   shown    that    through    F   or    mistake 

it  was  not  written  as  parties  had   intended 440 

Fl'NEBAI.  EXPENSES. 

[See   Fraternal   Benefit   Orders.] 

GARNISHMENT. 

GASOLINE. 

[See   Forfeiture;    Policy.] 

*'Stored  or  kept"  does  not  include  G  in  a  stove  being  used  for  cooking 

purposes    2 

Where  can  of  gasoline  was  sent  to  factory  by  mistake  and  shortly 
afterwards  removed,  it  was  not  "kept  or  allowed"  within  meaning 
of  policy    88 

"Kept  or  allowed"  has  reference  to  the  habitual  keeping  of  G  and  does 

not  contemplate  the  temporary  of  Q  on  premises 88 

Keeping  fireworks  in  stock  is   cause   for   forfeiture,    though   stock   was 

Insured .  as    "general    merchandise" 82 

That  employe  carried  can  of  G  Into  storeroom  would  not  show  a  keep- 
ing of  G  therein   112 

GIFT. 

[See    Assignment.] 

GRACE. 

[  See  Policy;   Premium.] 
An   extension  of  60   days  within   which   to   pay   premiums   Is   not  sup- 
plemented  by   the   80   days   of   grace  allowed   for   the   payment   of 
premium    178 

HEALTH. 

[See   Application;   Representation;   Warranty.] 

Questions  to  beneficiary  concerning  physical   condition   of  insured   and 

her  mother  held  to  be  questions  requiring  no  expert  knowledge....  122 

Condition  of  policy  that  contract  shall  not  be  operative  unless  delivery 
is  made  while  Insured  is  in  sound  H  cannot  be  set  up  as  defense 
where  application  was  not  attached  to  policy 128 

Good  H  at  time  of  delivery  of  policy  is  condition  precedent  to  liability 

of  company   186,  189 

Burden  of  proof  Is  on  plaintiffT  to  show  that   insured  was  in  good   H 

at  time  of  delivery  of  policy » . . .   135 

Defense  that  Insured  was  not  in   good   H   at   delivery  of  policy   is  not 

open  to  company  after  one  year,  when  policy  becamee  incontestable  186 

Suppression  of  fact  of  consultation  with  physician  who  reported  ex- 
istence of  tuberculor  germs  was  fraudulent  concealment.. 137 
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Company   should    have   been    notified   of   change   of   condition   of   II    •»«- 

tween  time  of  making  application  and  Issuance  of  policy 188 

Whether  Insured  was  In  good  health  at  time  of  delivery  Is  question  for 

jury    188 

Burden  is  on  company  to  show  that  insured  was  not  In  good  H  at  time 

of   delivery  of  policy 139 

Whether  disease   was  acute   or  chronic   form   of   Brlght's  disease,    and 

whether  If  acute  it  increased  the  risk  of  loss  was  for  jury 189 

A  bad  cold  Is  so  slight  an  ailment  that  it  is  not  material  to  be  known 

by   company    168 

Judgment  against  company  will  not  be  set  aside  for  InsufDclency  of 
evidence  that  insured  did  not  know  that  she  had  a  serious  dis- 
ease, where  It  appears  that  insured  was  able  to  care  for  her  house- 
hold duties  and  keep  boarders 169 

Action  of  agent  In  refusing  to  deliver  policy  while  applicant  was  sick, 
although  he  retained  premiums,  was  not  waiver  of  condition  In  ap- 
plication that  policy  should  not  become  effective  unless  dellbered 
during  good   H  of  Insured 172 

Representations  as  to   H   and  consultation  with   physician  are  material 

and   where  false,   avoid   recovery '.   181 

Acceptance  of  premium  after  death   of  assured   waives  condition   as   to 

good  H  at  time  of  delivery  of  policy 186 

Stipulation  that  no  obligation  is  assumed  unless  assured  was  in  good 
H  at  time  of  delivery  of  policy  is  Inconsistent  with  incontestable 
clause    189 

Although  proofs  of  death  showed  that  assured  was  in  ill  H  at  time 
of  delivery  of  policy,  where  there  was  evidence  to  the  contrary, 
question    for  jury 189 

Acceptance  of  premium  not  knowing  that  assured  was  then  ill  did  not 

put  Insurance  In  effect 200 

"Sickness"   must   have  been  such   as   to   disable  insured   from   pursuing 

regrular  vocation  to  entitle  him  to  sick  benefits 215 

Breach   of   warranty  as   to   condition   of   H   of   self   and   family   avoids 

recovery    223 

Although  Insured  misrepresented  her  pregnant  condition,  such  misrep- 
resentation was  Immaterial  where  her  death  was  caused  by  pneu- 
monia following  confinement   230 

Statement  as  to  association  with  persons  having  tuberculosis  Is  ma- 
terial and  where  false  avoids  recovery 286 

Burden    Is   on   company   to   prove   that    insured    made   false   statements 

as  to   H 285 

Evidence  considered  and  held  that  Insured  did  not  make  false  state- 
ments  concerning  associations  with   persons   having  tuberculosis...   235 

"Illness"  does  not  contemplate  trifling  or  temporary  aliments 287 

Whether  or  not  insured  had  failed  to  disclose  a  former  illness  was  for 

Jury    287 

"Good  health"  construed   249 

Reinstatement  without   medical   examination   is  waiver  of  condition  of 

H    249 

Act  of  agent  delivering  policy,  with  knowledge  of  condition  of  insured's 

H.  waives  provision  as  to  delivery  while  in  good  health 252 

Condition  as  to  good  H  at  time  of  delivery  of  policy  does  not  apply  to 

delivery  of  a  new  certificate  to  a  new  beneficiary 256 

Evidence  held  Insufficient  to  show  that  Insured's  relatives  were  afflicted 

with  consumption    272 

Payment  of  first  premium   during  good   health   of  Insured   is  condition 

precedent  to  completion  of  contract 277 

Statements  as  to  H  and  consultations  with  physicians  have  refer- 
ence to  permanent  and  serious  troubles  and  not  temporary  ailments  316 

Whether  statement   as  to  H  was  made  In   good   faith,   under  evidence 

was  for  Jury 816 

"True,  full  and  complete"  statements  as  to  H  call  for  facts  not  opinions  317 

HBAIiTH  C  KKTIFICATIC. 

[See  Condition  Precedent;  Relntatement.] 
Company  is  estopped  to  insist  that  H  be  furnished  where  it  has  made 

custom  of  receiving  assessments  after  due  date  without  such  H...   248 

HISALTH  INSURANCi:. 

[See  Accident  Insurance;   Policy.] 

EDEIBS. 

[See  Beneficiary;   Definitions.] 
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HISBAND  AND  WIFE. 

[See  Married  Woman;  Wife's  Policy.] 

Husband  has  Insurable  interest  in  wife's  wearing  apparel 42 

Relationship  of   husband   and   wife   gives  each   an   insurable   interest   in 

the    others    life 220 

Wife,  who  was  named  as  beneficiary  in  consideration  of  ante-nuptial 
contract,  has  an  interest  which  cannot  be  divested  without  her  con- 
sent        227 

Woman,  with  whom  Insured  cohabitated,  believing  her  to  be  his  lawful 

wife,   is  a  "wife"   within  meaning  of  policy 268 

Husband  may  testify  as  to  age  of  wife 804 

In  action  to  recover  unpaid  alimony,  where  insurer  was  joined  as  party 
defendant,  it  was  proper  to  give  Judgment  for  full  amount  of  in- 
surance  due   husband,    where   that    amount   was   less   than   accrued 

alimony      401 

Proof  of  waiver  of  ante-nuptial  agreement  as  to  Insurance  may  be 
made    without    violating   rule    that    parol    evidence    Is    inadmlMlble 

to   vary    written    contract 426 

Divorced  wife,  for  whose  benefit  court  had  required  husband  to  take 
out    policy,    could    not   upon    lapse    of    policy    recover   face   value    of 

policy  in  action  on   the  decree  giving  divorce  and  alimony 483 

Transfer  by   insolvent    husband   to   wife  of  policy   on   his   life   is   not   a 

fraudulent    conveyance    484" 

ILIiEOAL  ACTS. 

[See   Forfeiture;    Risk;   Statutes.] 

ILLNESS. 

[Sec   Application;   Health;  Warranty.] 

INCONTESTABLE    CLAUSE. 

[See  Policy;   Statutes.] 

Nothing  less  than  actual  fraud  is  open  as  a  defense  to  policy  incontest- 
able except  for  non-payment  of  premium 124 

Defense  that  insured  was  not  in  good  health  at  time  of  delivery'  of 
policy  is  not  open  to  company  after  one  year  when  policy  be- 
came   Incontestable    136 

I   inures  only   to   benefit   of  assured   and   his   beneficiary   and   canont   be 

Invoked   by  stranger  to  contract 172 

Where  a  policy  excluded  the  risk  of  suicide  within  one  year,  It  was 
liable  for  suicide  committed  after  the  expiration  of  the  year,  not- 
withstanding that  the  act  was  premeditated  before  the  expiration 
of   that   time    174 

Stipulation  that   no   obligation   Is  assumed   unless  assured   was  In   good 

health  at  time  of  delivery  of  policy  Is  inconsistent  with  1 189 

Defense   of   fraud    can   not    be   set    up   under   policy   Incontestable   from 

date     22t 

I  of  benefit   certificate  should   be   construed   liberally  against   society..   298 

Issuance   of   new   policy   to   new   l>eneflclary   does   not   start    afresh   the 

running  of   the   limitation   period   of   the   1 298 

I    excludes   defense    of    suicide 298 

INCBEASE   OF   BISK. 

[  See  Policy;    Risk.] 
Annotation:    Effect  of  temporary  condition  which  ceased  before  loss..       9 

Attempt   of  unknown   incendiary    to   bum    building  was  not   an   1 20 

Burden  is  an  insured  to  show  that  change  of  occupancy  did  not  con- 
tribute  to    loss,    and    on   company   to   show   that   such    change    was 

an     I >1 

Burden    of   proof    is   on    company    to   show   that    change    of    occupancy 

Increased   the   risk 32 

Receipt  by  insurred  of  annonymous  letters  saying  that  building  would 

be   burned   is  not  an  1 34     35 

I  has  reference  to  changes  In  conditions  upon  Insured  premises,  and  not 

on   those   adjacent 84 

Whether  there  has  been  an  I  must   be  determined  by  comparison  with 

conditions   existing   at    time    of    Issuance    of   policy 34 

"Hazard"     defined 86 

"Moral    hazard"    defined 36 

Increase  of  hazard  refers  to  hazards  resulting  from  physical   changes. .      85 
Dividing  dwelling  into  apartments  constitutes  an  I  avoiding  policy 36 
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Single  attempt  of  unknown  person  to  set  fire  to  building  was  not  an  I  40 
Keeplngr  fire   works   In  stock   Is  cause   for  forfeiture,   though   stock   was 

insured    as    "general    merchandise" 82 

Agent    making     inspection    and    seeing   condition    that    might     increase 

risk  must  instruct  assured  concerning  same 96 

Opinion   of    Inspector   that   doing   of   certain   thing   was   not    Increasing 

risk,    esjtopped    company 96 

Fall   of  material    part   of   building   terminates   insurance,    even    though 

such   falling  did   not   increase   the   risk 114 

Annotation:    Indications  that  building  may  be  intentionally  set  on  fire 

as   an   I llg 

Annotation:     Effect   of   temporary    condition   which    ceased    before   loss, 

under  general  provision  against  increase  of  risk,  or  specific  pro- 
vision    against     certain    condition 116 

whether  disease  was  such  as  to  increase  the  risk  was  for  Jury 189 

Extensive  alterations   of   house   held   an   I   within  meaning  of  burglary 

policy      385 

Falure  of  principal  to  see  that  contractor  makes  proper  application  of 

money  is  not  an  I  and  does  not  discharge  surety 399 

Completion   of   building   contract    by    owner,    where    he    was   authorized 

by   contract    to   so   do,    is   no   I   to   surety 400 

INCUMBRANCE. 

[See  Judgment;  Mortgage;   Title.] 
To  constitute   fradulent   concealment   of   I.   proof  should  show  that   ap- 
plicant knew  that  existence  thereof  was  material  to  risk 5 

Unconditional  sole  ownership  is  not  violated  by  existence  of  1 6,     13 

Giving  of  chattel  mortgage  not  authorized  by  law,  does  not  affect  title 

of  insured  and  is  not  1 76 

INDEBTEDNESS. 

[See   Creditor;    Extended   Insurance.] 

Loan  made  written  contemplation  of  contract  as  found  in  policy.  Is  not 
an  I  within  meaning  of  statute  providing  that  in  computing  ex- 
tended   insurance    I    shall    be   deducted 148 

Premiums  accruing  between  lapse  of  policy  and  death  of  insured, 
can  not  be  deducted  where  company  made  no  claim  for  same  in 
answer    148 

In  asserting  right   to   extended   insurance,   beneficiary   can   not   question 

validity  of  loan  upon  policy  made  to   pay  premiums 158 

Clause  of  policy  authorizing  deductlin  of  I,  does  not  include  1  incurred 

by  assured  in  course  of  his  employment   as  agent 187 

INDEMNITY   INSURANCE. 

Whether    bond    securing    fidelity    of    "agent"    covered    transactions    in 

capacity   of   cashier,    held   for  jury 351 

Surety  bond  Is  construed  most  strongly  against  company,  which  pre- 
pared   It     351,   859.   360 

Bond  indeminlfying  saloon  keeper  against  damages  arising  from  unlaw- 
ful sales  contemplates  that  liquor  would  not  be  sold  to  intoxicated 
persons     852 

Under  policeman's   bond   conditioned   on   falthfud   preformance  of   duty, 

surety  would  not  be  liable  to  person  wrongfully  arrested 855 

Indemnity  bond  Is  an  insurance  contract  subject  to  rule  of  construc- 
tion  applicable   to   such   contracts 359 

Where  Indemnity   bond    Is      open   to   two  constructions,   that   one  should 

be    adopted    most    favorable    to    Insured 359.   860 

Indemnitor    Is   not    liable    for   costs   Incurred    by    Insured    in    groundless 

litigation      360 

An  agreement  "to  become  responsible  for  the  preformance"  of  an  un- 
dertaking by  another  person  Is  a  contract  of  suretyship 865 

Employe,   having  obtained  Judgment   against   employer,  could  not,  upon 

Insolvency   of   employer,    maintain   action    against    Indemnitor 367 

Allegation  that  principal  had  never  paid  Judgment  held  sufficient  to 
show  breach  of  bond  without  alleging  in  terms  that  conditions  of 
bond    had    been    violated 367 

Bond  to  secure  repayment  of  deposits  given  as  required   by  N.   Y.   laws 

secures    deposits    previously    made 369 

Guaranty  contract,  securing  payment  of  bonds.  Is  in  the  nature  of  a 
policy  Insurance  as  well  as  a  contract  of  suretyship,  and  was  not 
destroyed    by    dissapearunce    of    debt 370 
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Resolution  of  majority  of  bondholders  releasing  surety  from  guarantee, 

binds     minority -870 

Evidence  held  insufficient  to  show  knowledge  by  obligee  of  principals 

dishonesty     870 

"Highest  previous  Indebtedness"  as  used  in  credit  I  policy,  construed..   876 

"Experience."  as  used  In  credit  indemnity  policy,  defined 876 

Where  recovery  was  limited  to  highest  previous  Indebtedness  of  cus- 
tomer, which  was  less  than  Initial  loss  to  be  borne  by  Insured,  there 
could  be  no  recovery 376 

Policy  considered,   and  held  to  cover  loss  from  liabilities  for  damages 

on  account  of  Injuries  to  employes  and  injuries  to  public 881 

Right  to  Indemnity,  where  one  has  been  held  legally  liable  for  damages 

which  another  ought  to  pay,   exists  Independently  of  contract 881 

Under  policy  Insuring  against  loss  from  liability,  no  loss  was  sustained 

until   liability   was  established   by   Judgment    882 

Where  Judgment  was  recovered  against  principal  contractor,  who  sub- 
sequently recovered  Judgment  over  against  subcontractor,  the 
latter's  action  on  indemnity  policy  arose  on  rendition  of  Judgment 
against     him 88l! 

Insurance  against    "loss"    and    insurance   against    "llbility,"    as  used    In 

In    Indemnity    policy,    distinguished 884 

Doctrine  of   subrogation   extends   to   I   company 408 

Where  funds  were  retained  by  agent  under  erroneous  belief  that  he 
was  entitled  to  same  as  commissions,  there  was  no  loss  from 
"fraud   or  dishonesty"   within  meaning  of  I  bond 409 

Asking  Jurors   if  they  had   Interest   in   I   company,   which   had   Insured 

wrong-doer,   was   not   prejudicial 415 

In  action  for  personal  Injuries  It  was  proper  for  counsel  In  impaneling 
Jury  to  ask  Juror  If  he  was  Interested  as  stockholder  or  office  of 
any    indemnity   company 422 

In   personal   Injury   action    It   was   Improper   for   counsel    In    Impaneling 

Jury  to  call   attention  to  fact   that   defendant   was  protected   by   I..   422 

Answer  should   have  pleaded   that   moneys  embezzled   were  not   covered 

by   bond,   to   entitle   It   to  such   defense 480 

Where  Insurer  did  not  attack   pleadings  for  Indeflnlteness,   It  was  held 

that  Insured  could  recover  all  of  loss  under  renewal   bond 430 

Surety   contract  and  Indemnity   contract   distinguished 488 

Indemnity  bond  given  to  surety  company  going  on  ball  bond  was  not 
without  consideration  because  made  prior  to  execution  of  the 
undertaking  by   the  surety   company 488 

Bail  bond  In  criminal  proceedings  Is  not  void  as  against  public  policy..   483 

INBISTRIAI.  INSTRANCE. 

[  See  Beneficiary;  Policy;  Premium.] 

The  Industrial  Ins.  Law  [Wash.  Law  1911.  C.  74]  requiring  employers 
to  contribute  to  fund  out  of  which  Injured  employes  are  paid,  is 
constitutional     468 

Constitutionality  of  Wash.  Industrial  Ins.  Law,  Laws  1911.  c  74,  Is 
properly  raised  by  Auditor  In  mandamus  proceedings  to  compel 
issuance  of  warrant  by  Treasurer  to  pay  claim  arising  under  said 
law    468 

The  Industrial  Insurance  Law  [Wash.  Laws  1911,  c  74]  requiring  em- 
ployers to  contribute  to  fund  out  of  which  injured  employees  are 

paid,  is  a  privilege,  not  a  property  tax 454 

INITIATION. 
[See    By-Laws:    Certificate;    Fraternal    Benefit    Orders.] 

Society    Is    not    liable    for    injuries   sustained    during    I    where    the    act 

of  member  causing  such   Injury   was   no   part   of   1 267 

INJUNCTION. 

[See    Equity;    Mandamus.] 
Stockholders  may  sue  to  enjoin  company  from  doing  ultra  vires  acts..  167 
Judgment  in  action   on   policy  Is  res  adjudlcata  of  action   to  restrain 

enforcement  of  such  Judgment 208 

1   will  lie  to   restrain  appropriation   of  distinctive  portion  of  corporate 

name     224 

Assignment  of  claim  for  benefit  after  approval  of  such  claim  Is  valid, 

and    assignee    may    enjoin    assignor    from    receiving    payment    and 

society  may  be  enjoined  from  paying  same  to  assignor 279 

Use    of    name    of    generic    or    descriptive    terms    will    not    be    enjoined 

unless  reasonably   certain   to  bring  about  unfair  competition 408 
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INSAIOTT. 

[See   Accident   Insurance;    Policy;    Suicide.] 
Instructions    that    if    beneficiary    acted    from    an    irresistible    impulse 
arising  from  a  defect  in  will  caused  by  diseased   condition  of  the 

mind   and   not   from   anger,   she  was  insane,    is  correct 164 

"I,  or  any  other  hereditary  disease"   contemplates  only  hereditary   I..   228 
Conversation    by    Insured    over    phone    with    daughter    shortly    before 

his   death    heM   admissible   on   question    of   his   mental    condition..   228 
Opinion    of    non-expert    held    admissible    to    prove    that    because    of 
insured's  physical  condition   he  was  mentally  incapable  of  attend- 
ing   to    payment    of    dues 240 

"Violation  of  law,"   used  in  policy,   contemplates  only  sane  acts 248 

I   may    be   established    by    opinions    of    physicians    who    saw    applicant 

during  his  confinement  in  asylum 27.1 

INSOLVENCY. 

[See  Distribution;  Receiver.] 

Members  of  insolvent  mutual  company  are  bound  by  decree  against 
company  ascertaining  its  liabilities  and  assessing  members  to  pay 
same 48 

Appointment  of  receiver  works  dissolution  of  company  and   fixes  rights 

of  all   parties  as  of  date  of  decree 95,   866 

Agreement   of    receiver   with    particular   creditors    binds    all    in    absence 

of   seasonable    and    proper   obJectiion9 181 

Costs  In  suits  on  policies  brought  before  I  proceedings  are  not  properly 

part   of  claims  on   policies 182 

Expenses  incurred   by  Intervening  claimants  In  suit  to   wind   up  affairs 

of   company   are   no   part   of   claims 132 

Policies  Issued  in  violation  of  law  should  be  treated  as  non-existent, 
and  holders  should  recover  premiums  paid  as  money  had  and 
received     .' 181 

Counsel  for  creditors  in  action  to  wind  up  affairs  of  company  are 
entitled  to  allowance  from  fund  for  services,  which  were  bene- 
ficial   to    creditors    generally 132 

Where  Spanish  laws  required  foreign  companies  to  maintain  fund  to 
protect  Spanish  policyholders,  such  policyholders  were  not  entitled 
to  share  in  general  assets  of  company,  where  funds  so  impounded 
were     sufllclent 130 

Assignment  for  benefit  of  creditors  precludes  insured  from  surrendering 

policy  having  surrender  value  for  benefit  of  himself 135 

Rule  as  to   determination  of  solvency  of  insurance  company   given. 210 

Bank  which   loaned  money  to  company  so  that  it  could  secure  license 

is   not   liable   to   creditors 354 

Expense    of   examination    of   insolvent    company    Is   a   prior   lien   of    its 

allowance   would    not   displace   specific   prior    liens 364 

In  action  by  receiver,  complaint  held  Insufficient  to  show  that  Supreme 
Court  of  foreign  state  had  statutory  authority  to  dissolve  corpora- 
tion       866 

Decree    of    final     dissolution     in    receivership     proceedings     terminates 

executory     contracts 366 

Appointment  of  temporary   receiver  does  not   cancel   policies 366 

Receiver  of  foreign  company  may  not  take  assets  found  in  foreign 
state  without  first  satisfying  claims  of  policyholders  in  such 
state     366,  886 

Holder  of  pledged  policy,  who  had  agreed  to  pay  premiums  on  that 
specific  policy,  is,  upon  1  of  company,  excused  from  further  pay- 
ments     , 884 

Receiver  of   insolvent   mutual    company   cannot   Join   in    one   action   all 

members  of  company  severally  liable  for  assessments 418 

Annotation:  Right  to  maintain  single  suit  in  equity  to  enforce  sepa- 
rate liability  of  members  of  an  insolvent  insurance  association....   464 

INSTBrCnON. 

[See   Jury;    Practice.] 
Error  cannot  be  predicated  on  giving  of  I  favorable  to  party  objecting     61 
An  I  that  insured  should  be  allowed  three-fourths  of  value  of  property 
within  amount  of  insurance  was  harmless  where  damages  assessed 

were   less  than  three-fourths  of  value  of  each   Item   insured 67 

I  as  to   what  constitutes  "fall  of  building."   considered 106,  107 

Jury  should  have  been  instructed  that  assured  was  restricted  to  a 
recovery  of  the  actual  cash  value  of  the  property  at  the  time  of 
loss    lit 
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I,   assuming  controverted   facts  as  true.    Is  erroneous 164 

Refusal    to    Insiruct    that    burden    was    on    plaintiff    to    establish    that 

conditions  had   been  performed  held   harmless  In  view  of  other  I..   166 

Instruction.   Ignoringr   Issue   raised   by   pleading,    was   properly  refused..   166 

I  that  If  beneficiary  acted  from  an  Irresistible  Impulse  arising  from  a 
defect  In  will  caused  by  diseased  condition  of  the  mind  and  not 
from    ans-er,   she   was   insane,    is   correct 164 

Court    may    Instruct    Jury    that    cancer,    tuberculosis.    Bright's    diseases 

are    material    to    risk 201 

It   was  error  to   refuse  peremptory  I   where   evidence  was  undisputed..   219 

1   which   did    not    take   into   consideration    whether   notice   was   received 

within   the   time    prescribed    by   by-laws,    held   erroneous 220 

That    evidence    of   suicide    must    be    of    such    character,    as    to    exclude 

every   hypothesis  of  death   in  any   other   manner,    Is  a  proper  1....   226 

I  as  to  waiver,   where  there  was  no  evidence  of  waiver,  was  erroneous  227 

Defense   of   non-payment   of   premium   is   not    technical,    and   an    I    that 

technical  defenses   were  not   favored   was  Improper 227 

I   must   be   applicable   to    Issues 227 

I    that    circumstances    should    point    "clearly"    to    fact    of    suicide    was 

not     erroneous 282 

1   that   "the   burden   Is  upon  defendant  to  satisfy  you"   that  death   was 

caused  by  suicide  is  not  misleading 232 

Jury    should    be    Instructed    to    consider    reasonable    probability    as    to 

whether  or  not  death   was  from  suicide 254 

Where  defense  was  that  beneflclar>'.  murdered  assured,  it  was  proper 
to  Instruct  Jury  that  they  should  not  consider  result  of  criminal 
prosecution      276 

Where    coroner's    inquest    admitted    on    behalf   of   plaintiff,    shows    that 

defendant   was   not    liable,   a   peremptory   I   was   proper 280 

Using   word    "consulted"    Instead   of    "talked   with"    with    not    erroneous 

as   both    conveyed    same    meaning 280 

I  that  if  assured  committed  suicide  they  should  return  verdict  for 
one-fifth,  otherwise  for  full  amount,  was  not  erroneous  as  invad- 
ing   province    of   Jury    to    fix    recovery 291 

I  that  if  beneficiary  had  no  personal  knowledge  of  cause  of  death, 
recital  in  proofs  of  loss  could  be  considered  as  circumstance  with 
all    other   evidence,    was   not    erroneous 291 

I    that    Jury    "should"     instead    of    "might"     allow    interest,    was    not 

erroneous     292 

I   that    "intoxication"   was  pretty  strong  term,    held  erroneous 302 

Statements  as  to  health  and  consultations  with  physicians  have  refer- 
ence to  permanent  and  serious  troubles,  and  not  temporary  ail- 
ments,  and   I   which   omits   this   is  erroneous 316 

I  properly  submitted  question  as  to  whether  insured's  death   was  from 

injuries    or    disease 828 

I  involving  question  of  conduct  of  beneficiary  as  tending  to  show  prob- 
ability of  him  having  caused  her  death,   considered 334 

Elimination  of  evidence  of  one  phase  of  case  held  not  erroneous  where 

no   specific    request    for    I   thereon    was    made 335 

It  was  error  to  charge  Jury  that  expert  testimony  should  be  received 
with  "great  caution,"  and  that  they  "must  not  be  confused 
by     it" 886 

I   as   to   weight    to   be   givon   to  answers   to   hypothetical   questions   held 

to   have   been    in   accord   with   authorities 336 

I     predicated     upon     facts    tending    to    vary     written     instrument     was 

properly     refused 449 

INSrRABLE  INTEREST. 

[See    Beneficiary;    Creditor.] 
Owner    of    equity    of    redemption,    in    absence    of    evidence    of    value    of 
such   equity,   can   recover  face  of  policy   held   by   him.   even  though 
purchaser   under   execution   sale   had    insurance   on   his    interest....      13 

Owner  of  one-half  of  party  wall  has  I  in  easement  of  support 26 

Building   contractor    has   I    in    building    he    Is   constructing 28 

Lessee  of  building  who  insured  Improvements  made  by  him  as  his 
own,    could    not    recover   rental    value;    he    might    have    insured    his 

leasehold     interest 40 

Husband   has   1    In   wife's   wearing   apparel 42 

Homestead    entryman    has    1 92 

Mortgagee  has  I   In   mortgaged   property  and  may   Insure   same   for  his 

own     benefit 108 

Beneficiary  has  burden  of  proof  to  establish  I  In  insured's   life 121 
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Creditor  as  beneficiary  can   only   recover   amount  of   debt   and   interest, 

and  premiums  if  so  agrreed 128 

Aunt,  with  whom  insured  resided,   had   I  in  his  life 136 

Policy   on   life   of   partner   In   favor  of   co-partnership   may   be   assigrned 

by  latter  to  corporation  succeeding  to  business 151 

Partners  have  I  in  lives  of  each  other 151 

Issuance  of  policy   to   one   without   I    is   a   wager   contract,   and   is   void 

as  against   public   policy 160 

Assignment    of    policy    to    one    without    I,    in    pursuance    of    agreement 

made  at   time  of  issuance  of  policy   is   void 160 

Relationship  of  -uncle  and  nephew  is  not  in  Itself  sufficient  to  con- 
stitute  an    1 160 

Beneficiary    under    wager    contract    can    only    recover    premiums    paid 

by   him   and   Insured's   indebtedneiJi   to   him 160 

Affectionate    relationship    between    uncle    and    nephew    held    admissible 

to   rebut   Idea  of  wager  contract 161 

Any  person  may  insure  his  life  and  afterwards  assign  the  policy  to 
another  having  no  I  if  such  assignment  is  not  made  to  cover  a 
wager    contract 165 

Creditor  to  have  I  in  life  of  his  debtor  must  show  that  there  was  a 
valid  existing  Indebtedness  at  time  policy  was  assigned  to  him, 
the  assignment  being  a  wager  contract  as  to  all  amounts  in 
excess  of  the  Indebtedness,  and  premiums  advanced  by  the 
assignee     177 

"Where  an  insurer  pays  the  proceeds  to  one  without  I,  insured's  admin- 
istrator may  recover  the  value  of  the  proceeds  of  the  policy 177 

A  policy  is  not  void  because  the  premiums  were  paid  by  one  having 
no  I  In  the  life  of  the  assured,  in  the  expectation  that  he  would 
receive    the    benefits 182 

Assignees  to  whom  assured  owed  money  have  an  I  in  his  life  and  it 
is  immaterial  whether  policy  was  originally  issued  to  them  or 
subsequently    assigned    to    them 183 

An  assignment  of  a  policy,  where  not  a  mere  device  to  cover  a  gam- 
ing contract,   is  valid 183 

An  assignment  of  a  policy  valid  at  Its  Inception  Is  legal,   even  though 

the   assignee    has   no    1 183,  211 

Whether  assigmce  had  I  In   life  of  assignor,   held  for  Jury 196 

Where  assignee  has  reasonable  grounds  of  expectation  of  pecuniary 
benefit  from  assured's  continued  existence,  he  has  an  Insurable 
Interest     196 

Where  company  accepts  premium  from  one  having  no  I,   it  Is  estopped 

to   deny   lack   of  1 198 

Assignment  to  beneficiary  having  no  I,  Is  valid  to  extent  of  .reimburs- 
ing him   for  amounts  paid   out   by   him 198,  270 

Annotation:     Validity   of   assignment    of   interest   in   life   policy   to   one 

paying     premiums 206 

Relationship  of  husband  and  wife  gives  each   an  I  in  others  life 220 

A   person   may   Insure   his  own    life,   paying  premiums  thereon   himself, 

in  favor  of  one   having  no  1 269 

Policy  procured  with  consent  of  Insured,  but  in  favor  of  one  having 
no  I,  who  undertakes  to  pay  premiums  therefor.  Is  a  wagering 
contract      269 

Company    having   accepted    benefits   of   contract   with   one   having   no    I 

is  estopped  to  assert  its  invalidity 270 

Acceptance  of  premiums  from   beneficiary  estops  society  to  deny  I....   285 

I   Is  incompetent   to   show   liability   for  damages 444 

INSURANCE   C03IMI8SIONER. 

[See   Commissioner   of   Insurance;    Statutes;    Taxes   and   Taxation.] 

Revocation   of   designation   of   I    as   agent    for  service   of   process,    upon 

withdrawal   from  state.   Is   effective  so   far  as  claims  of  citizens  of 

other   states   are    concerned,    where    such    claims   were   assigned    to 

such    citizens    after    withdrawal 180 

Burden  of  proof  Is  on  I  to  show  cause  why  charter  should  not  be 
granted     to    voluntary    association,    where    it    had     complied    with 

Incorporation     laws 251 

Notice  of  discontinuance  of  license  Is  necessary  in  Ohio » . .   262 

Service  of  process  on  I  Is  insufficient  to  confer  jurisdiction  on  benefit 
society    under    Sec.     641    Ky.     St.     exempting    such    societies    from 

general    Insurance    laws 804 

Expense   of   examination    of    Insolvent    company    Is    a    prior    lien    if    its 

allowance   would   displace    specific    prior    liens 354 
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Construction  of  law,  by  departmental  officer  charged  with  enforce- 
ment of  law,  is  not  binding  on  State 87S 

Laches,    ignorance    or    acquiescence    of    departmental    officer    does    not 

estop  state    $91 

Discretion  of  I  in  selecting  paper  "of  the  largest  general  circulation" 
'within   which    companies   must   publish    annual    statement 416 

When    courts   will    mandate   I   as   to   matters   within    his   discretionary 

powers    416 

I    may    accept    service    of    process    for    foreign    company    in    action    by 

state    to    collect    taxes 427 

Statute  requiring  foreign  companies  to  appoint  I  as  attorney  for 
service  of  process  is  not  unconstitutional  as  denying  equal  protec- 
tion        427 

Sec.  17,  Acts  S.  C.  1910,  requlring^foreign  company  to  appoint  com- 
missioner as  agent  for  service  of  process  did  not  repeal  act 
authorizing  service  on   any   agent 447 

INTEMPERANCB. 

[See  Intoxication;  Policy.] 

INTENTIONAL  INJURIES. 

[See  Accident  Insurance;  Policy.] 

INTEREST. 

[Sec  Damages;   Statutes.] 

"Where  loss  was  payable  60  days  after  notice,  I  should  be  counted  from 
that  time  if  amount  of  loss  was  ascertained,  otherwise  from  date 
of    ascertainment    of   amount    of   such    loss 62 

Filing   bill   of   interpleader  and   offer   to  pay   money   into   court   held  a 

good  tender  stopping  1 208 

It    was    proper    to    allow    I    from    lime    of    institution    of    action    until 

verdict      292 

Instruction    that    jury    "should"    instead   of    "might"    allow    I,    was   not 

erroneous     292 

Beneficiary  is  entitled  to  I  from  time  of  death  of  assured,  and  where 
proof  of  death  depends  upon  presijmptlon  from  absence,  interest 
is  calculated   from  time  presumption  arises 296 

Taxes  are  not  debts  and  do  not  bear  1  unless  statute  so  stipulates....   S78 

Where  penalty  on  bond  was  less  than  amount  of  damages  caused  by 
breach  of  construction  contract,  it  was  proper  to  allow  I  on 
penalty     88S 

Insured  is  not  entitled  to  I  from  liability  company  on  Judgment  in 
favor  of  employe  between  date  of  rendition  below  and  affirmance 
on  appeal    884 

Where   company's    liability    was   limited    to    86,000    and    costs,    recovery 

could  not  be  had  for  I  on  a  $5,000  Judgment 419,  448 

INTERPLEADER. 

[See  Pleading;  Practice.] 
Company   is   entitled    to   file   bill   of   I   where   proceeds  are   claimed    by 

assignee    and    beneficiary 127 

Right   of  I  does   not  exist   where  company   has  placed   itself  under  an 

independent   liability   to  either  of  two   claimants 127 

That  company  had  agreed  to  pay  to  assignee  amount  of  his  insurable 

interest,   does  not   defeat   its  right   to   1 127 

I    is   an   equitable   proceeding 19& 

What   facts  are  necessary  to  entitle  company  to  interplead 207 

There   is   no   ground    for   I   where   bill   shows  that   one   of  parties   waa 

entitled   to  fund 207 

By    answering    bill    of    I.    which    showed    that    one    of    claimants    was 

entitled   to  fund,    the  defects   in  such  bill   were  waived 208 

Where  bill  of  I  is  sufficient,  court  should  order  money  paid  into  court; 

if   insufficient,    the    bill    should   be   dismissed 208 

Filing  bill  of  I  and  offer  to  pay  money  into  court  held  a  good  tender 

stopping   Interest    208 

Company  filing  I  is  not  entitled  to  allowance  of  attorneys  fees 208 

Bill  of  I  is  not  proper  remedy  to  test  validity  of  policy 285 

INTERSTATE  COBOfERCE. 

[See  Constitutional  Law.] 
Business  of  Insurance  is  not   commerce 481 
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INTOXICANTS   AND   INTOXICATION. 

[See  Intemperance;   Policy.] 

Defense    that    insurance    of   Intoxicants    was    contrary    to    public    policy 

must    be    pleaded , 22 

Insurance   of    Intoxicants    stored    in    bonded    warehouse    is    not    against 

public   policy    22 

Annotation:     Validity   of   Insurance  on   intoxicatingr  liquors   as  affected 

by    liquor   laws 116 

That  insured  conducted  a  grrocery  In  which  at  times,  he  sold  liquors, 
was  not  necessarily  inconsistent  with  statement  that  he  was  not 
engaered   in   sale   of   intoxicating   liquors 156 

"Have    you    ever    used     •     •     •     liquors    or    tobacco    to    any    excess." 

refers  to  customary  or  habitual  use 163 

"Habit"  contemplates  frequent  repetitions,  not  occasional  or  excep- 
tional   acts    163 

One  connected  with  the  real  estate  department  of  a  brewing  company 

is  not  connected  with  sale  or  manufacture  of  beer 167 

Where  death  was  caused  by  intemperate  use  of  intoxicants  there  could 

be  no  recovery,  under  by-law  so  providing 209 

Being  pecuniarily  interested  In  saloon  is  engaging  in  sale  of  intoxi- 
cants         214 

By-law  prohibiting  members   from  engaging  in  sale  of  intoxicants,   as 

applying   to  policies  thereafter  issued,   is  valid 213 

Driver    and    solicitor    for    brewing    company    is    "engaged    in    sale    of 

Intoxicants"    within    meaning    of    by-law . .  .• 242 

"Daily  practice"    in   use  of   liquors,    construed 245 

After  inquiry  as  to  "daily  practice"  in  use  of  liquors,  a  subsequent 
question:  "What  has  been  your  practice  in  the  past"  held  to 
refer  to  daily  practice  in  past 245 

Waiver    of    defense    of    excessive    use    of    liquors,    does    not    extend    to 

defense  based  upon  death  of  insured  resulting  from  use  of  liquors  249 

Statement    by    insured    that    he    was    a    "merchant"    whereas    he    was 

engaged  in  saloon  business  was  an  evasion  of  facts  avoiding  policy  266 

Re-entering  liquor  business  is  an  "entering  into   the  business" 284 

By-law    forfeiting    benefits    for   engaging    in    liquor    business    is    within 

reserved    power    to    amend 286 

Course    of    conduct    in    Insuring    persons    engaged    in    sale    of    liquors 

waives    by-law    prohibiting    such 286 

Instruction  that  "intoxication"  was  pretty  strong  term,  held  erroneous  302 

Under  contract  authorizing  society  to  "suspend"  member  engaging 
in  sale  of  liquor  engagement  in  such  occupation  would  not  ipso 
facto    forfeit    his    insurance 304 

By-law    forfeiting    insurance    for    engaging    in    sale    of    Intoxicants    is 

reasonable     805 

Bond  indemnifying  saloon  keeper  against  damages  arising  from  unlaw- 
ful sales  of  intoxicants  contemplates  that  no  sales  shall  be  made 
to    intoxicated     persons 851 

INVENTORY. 

[See   Iron-Safe   Clause;    Policy.] 
Annotation:     Loss    or    destruction    of     I     as    excusing    production    at 

required    by    policy 9 

"Last   preceding   inventory"    where   insured    claimed    that   he   made   an 

I  between   time  of   application  and  acceptance  of  policy,   held   for 

Jury     19 

"Complete  itemized  inventory,"  construed 62 

Where  no  I  was  taken  as  policy  required,  there  could  be  no  recovery..     63 
Stipulation  that  risk  did  not  commence  until  I  had   been  taken,   held 

inconsistent  with  insuring  clause  and  without  effect 68 

Failure  to  separate   and   make   I   of   damaged   goods,   where   policy   so 

requires,    forfeits    insurance 89 

IRON-SAFE  CLAUSE. 

[See  Policy.] 

Annotation:  Loss  or  destruction  of  books,  etc.,  at  excusing  produc- 
tion as  required  by  policy 9 

Whether  statement  by  agent  that  it  made  no  difference  about  keeping 

books  in  iron-safe  amounted  to  waiver  was  for  jury 44 

"Complete    itemized    Inventory,"    construed 62 

Where   no   Invntory  was   taken   as  policy   required,   there   could   be  no 

recovery     • 68 
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Where  company  notified  Insured  to  produce  books  at  Its  office  on 
certain  day  and  keeps  Its  office  doped  the  whole  of  said  day, 
it  Is  estopped  to  say  that  It  was  not  given  an  opportunity  to 
examine   books    ''^ 

Where  keeping  set  of  books  was  made  condition  precedent  to  right  to 
sue  on  burglary  policy,  and  no  books  were  kept,  there  could  be 
no    recovery    361 

Jl'DGMENT. 

[See  Incumbrance;   Policy;   Title.] 
Overruling    motion    to    set    aside    default    Is    within    discretion    of    trial 

court     87 

Pleading  foreign  J  is  not  setting  up  equities  existing  In  favor  of  others  196 
J  in  action  on  policy  is  res  adjudlcata  of  action  to   restrain   enforce- 
ment  of   such   Judgment 208 

Society    was    not    bound    by    J    where    It    had    not    been    served    with 

process  and    did   not   appear 273 

Default   J  admits   truth   of   facts   well    pleaded 318 

Payment  of  J  for  amount  of  policy  with  Interest  and  costs,  stipulat- 
ing at  the  time  that  payment  of  penalty  shall  await  a  certain 
contemplated  decision.   Is  not  an  acquiescence  In  J  appealed   from 

so   far  as   penalty   is  concerned 421 

J  against  employer  Is  conclusive  between  employer  and  liability  com- 
pany as  to   fact   that   employe  was  hired   In  violation  of   law 445 

J   against    principal    In    bond    being    regular   on    Its   face,    J    creditor    In 

action  on  bond  need  not  prove  sufficiency  of  service  of  process...   447 
J   for  nominal   damages   In   favor  of   employe,    procured   to   be   entered 
by     fraud     of     employer    and     surety,     could     not     be     collaterally 
attacked   by   employe 460 

JURISDICTION. 

[See   Policy;   Statutes.] 

J  of  federal  courts   cannot   be  revoked,  annulled  or  Impaired   by  state 

laws     22 

Amount   claimed   In  original   complaint  determines  J   rather  than  that 

named    In   amended    complaint 6S 

Court    of    equity    may    enjoin    separate    actions    on    several    policies    on 

same  risk   to  prevent  multiplicity  of  suits 71 

Statutes  of  state  cannot   give  courts  of  such  state  J  of  action  against 

a   foreign   company   after   Its   dissolution 181 

Courts  have  no  authority  to  Interfere  in  management  of  benefit  society 

except    when    property    rights    are    Involved 217,   219 

In  reviewing  validity  of  election  of  officers.   It   Is  not  proper  for  court 

to  determine  validity  of  adoption  of  amendments  to  constitution..   244 

Action  on  benefit  certificate  Is  not  In  rem,  but  In  personam,  and  loca- 
tion of  fund   Is  Immaterial   In  determining  venue 246 

Appearance    is    waiver    of    objections    to    J    of    court,    unless    for    that 

special  purpose   276 

Jurisdiction  of  federal  court  Is  not  defeated  In  action  against  mem- 
bers of  Lloyd's  association  because  some  of  members  were  not 
served  within  district  where  suit  was  filed,  the  contract  binding 
them    Jointly    and    severally 841 

Court     of    equity    reforming    Instrument    may    retain    J     and    enforce 

Instrument    as    reformed 866 

Amount  claimed,  and  not  penalty  named  in  bond,  determines  Jurisdic- 
tional amount   866 

Federal   courts  do  not   have  J  of  actions  between  citlxens  of  dlflferent 

states  where  amount  Involved  Is  less  than   $2,000 864 

In  determining  Jurisdictional  amount  statutory  penalty  is  not  con- 
sidered       384 

Provision  of  policy  that  suits  must  be  brought  In  certain  county  held 

void  as  depriving  Insured  of  statutory  righU  In  determining  J '397 

Answer  setting  up   sole   defense   of  want   of  J   operates   as   waiver   of 

defects    In    J 397 

JUBT. 

[See  Practice.] 

Question  of  reasonable  time  is  for  Jury 16,  807,  880,  399,  406 

The    materiality    of    facts    claimed    to    have    been    concealed,    together 

with   fraudulent   intent  of  insured   Is   for  a  Jury 86 
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Failure    of   defendant    to    appear   at    time    of    trial    Is    waiver    of    trial 

by   Jury    87 

"Last  preceding:  Inventory,"  where  Insured  claimed  that  he  made 
Inventory  between  time  of  application  and  acceptance  of  policy, 
held    to    be    for  jury 19 

t'ndlsputed   evidence   raises   a   question   of   law 21 

Whether  Insured   had  Informed  agent  of  facts  so  as  to  estop  company, 

where  evidence  was  Introduced   to   that  effect,  was  for  J 29 

Whether   or   not    Insured    Intentionally    flred    his   stock   was    for   J,    and 

their  finding  that   he  did   would   not  be   disturbed 36 

Where  Insured  produced  evidence  sufficient  to  show  extent  of  loss  and 
this  evidence  was  not  contradicted,  the  question  of  the  amount 
of   loss    Is   for   the   Jury 74 

Whether  there  was  false  swearing  as   to  amount  of   loss   was  for  Jury  105 

WTiether   "red   top  seed"   Is  grain,   is  for  Jury 109 

Whether    misrepresentation    concerned    a    matter    contributing    to    loss 

is   Jury   question 119 

Evdence    considered    and    held    that    whether    mailing    of    policy    was 

Intended   as  a  delivery  thereof  was  for  Jury 138 

Whether  Insured  was  in  good  health  at  time  of  delivery  is  question  of 

fact    138 

Whether  disease  was  such  as  to  Increase   risk  was  for  Jury 139 

Whether   insured   was   guilty  of   conscious   fraud    In   signing  application 

in  which   agent  had  perverted   facts  is   for  jury 154 

Whether  copy  of  application  was  attached  to  lost  policy  was  for  Jury, 

and  instruction  assuming  that  it  was  attached  was  erroneous 164 

Whether  or  not   false  statements   of  applicant  were   made   Vfith  Intent 

to  deceive,  and  whether  material,  were  for  jury 154 

Question  of  sufficiency  of  proof  of  death   held  for  Jury 165 

Authority  of  agent  is  question  for  Jury 155 

Whether  insured   made   false  statements  In  application  is  for  Jury 158 

Although  proofs  of  death  showed  that  assured  was  in  ill  health  at 
time  of  delivery  of  policy,  where  there  was  evidence  to  con- 
trary,   question    was    for   jury 189 

Whether  gun  shot  resulting  in  assured's  death  was  caused  by  accident 

or  with   suicidal   intent   was    for   J 200 

Where    there    is   conflicting   evidence,    however   slight,    the   question    of 

suicide    is    for    J 201,   241 

Court    may    instruct    Jury    that    cancer,    tuberculosis,    Bright's    disease 

are  material  to  risk 201 

Evidence   considered  and   held  that  whether  notice  of  assessment  was 

mailed    to   Insured   was   for  Jury 220 

Whether    insured's    death    was    from    suicide    by    taking    carbolic    acid, 

or  whether  from  overdose  of  creosote  was  for  Jury 228 

Evidence  considered  and   held  that  question  of  suicide  was  for  J 282 

Whether   or   not    Insured    had    failed    to   disclose    a    former    illness   was 

for    jury     237 

Where  reasonable  men  might  differ  as  to  whether  or  not  Insured  com- 
mitted suicide,  the  verdict  of  the  J  should  stand 255 

Verdict   of  Jury  where   evidence   conflicted    held   conclusive 28S 

Where   point   in   issue    rests  upon    inferences   to   be   drawn    from   other 

facts,  the  question  is  for  the  Jury 261 

Where  plaintlfF  made  prima  facie  case,  she  was  entitled  to  have  case 
submitted  to  Jury  even  though  no  testimony  was  offered  con- 
tradicting defendants  evidence  of   breach   of  warranty 280 

Whether   assured  was  aggressor  in  flght  in  which   he  lost  his  life,   the 

evidence    conflicting,    was    for   Jury 289 

Instruction  that  if  assured  committed  suicide  they  should  return 
verdict  for  one-flfth,  otherwise  for  full  amount,  was  not  erroneous 
as   invading  province  of  Jury   to   fix    recovery 291 

Question   of   waiver   is   for  Jury 808,  826 

Whether  statement,  as  to  health  was  made  in  good  faith  was  for  Jury  316 

Whether  mastoiditis  was  result  of  prior  ear  trouble,   or  a  reinfection, 

was   for  Jury 816 

Where  facts  are  such  that  reasonable  men  may  fairly  differ,   question 

is   for   Jury 819 

Cause   of  death    is   for  jury   even   where   highly   scientiflc    propositions 

are    involved    829 

Measure  of  loss  Is  question  for  J 861 

Whether  or  not  the  employe  was  guilty  of  negligence  Is  for  jury 377 
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That  newspaper  contained  statement  that  personal  Injury  action  was 
defended  by  liability  company  held  not  to  constitute  srounds  for 
discharging    jury    878 

Asking  jurors  if  they   had  Interest   in  Indemnity   company,   which   had 

Insured  wrong-doer,  was  not  prejudicial 415 

In  personal  injury  action  it  was  improper  for  counsel  In  impaneling 
jury  to  call  attention  to  fact  that  defendant  was  protected  by 
indemnity    insurance     422 

In  ax2tion  for  personal  injuries  it  was  proper  for  counsel  in  impaneling 
Jury  to  aak  juror  If  he  was  interested  as  stockholder  or  officer  of 
any  indemnity   company    422 

LACHES. 

[See  Eaulty;   Estoppel.] 

Where   delay   of  four  years   in   demanding  reformation  did   not   injure 

company  complaint  will  not  be  dismissed  for  L 66 

Person  who  paid  premiums  believing  she  was  designated  beneficiary, 
but  who  learned  that  she  was  not  so  named  more  than  two 
months  before  assured's  death,  by  waiting  until  after  his  death 
could   not  rescind  and   recover  the  premiums  paid 182 

Rescission  for  fraud   or  mistake  Is  a  purely  equitable  right  and  must 

be    exercised    with    great    promptness 182 

L  is  ground  for  court  of  equity  to  reform  policy 356 

L  of  departmental  officer  does  not  estop  state 391 

LANDLORD  AND  TENANT. 

Lessee  of  building  who  had  insured  improvement  made  by  him  as  his 
own  could  not  recover  rental  value;  he  might  have  insured  his 
leasehold    interest 40 

LEADING   ARTICLES. 

[See  Annotations  to  Cases.] 

LEASE. 

[See    Policy;    Title.] 

LEGAL    REPRESENTATIVES. 

[See   Beneficiary;    Definitions;    Heirs.] 
"Legal    representatives"    means    executor    or    administrator. ..  .126,  165,  292 
Insured's    heirs    have    no   vested    interest    in    policy    payable    to    "legal 
representatives,"     which     would     prevent     insured     from     assigning 

the    policy    166 

Administrator  Is  not  L  within  meaning  of  benefit  certificate 233 

"Legal   representatives  related  to  member  as  ,"   construed..   292 

Annotation:       Who     are     "Legal     Representatives"     in     life     insurance 

policies     306 

LEX   LOd. 

[See  Contract.] 

Policy    obtained    under    surplus    line    law    Is    contract    of    state    where 

company    is    located 64 

Place  of  contract  is  where  final  act   takes  place 43 

Policy   is   contract   of  state  where   countersigned 76 

The  law  of  the  state  where  the  contract  is  made  and  to  be  performed. 

controls  in  its  construction 178 

The  validity  of  assignments  of  policies  Issued   by   a  foreign  company 

made  in  Massachusetts  are  governed  by  the  laws  of  that  State....   186 

Policies  are  to  be  construed  by  the  laws  of  the  state  where  the  appli- 
cation was  made,  the  premium  paid,  and  the  policies  delivered, 
though  the  insurance  was  to  be  paid  at  the  home  office  of  the 
company    186 

I^ws    of    state    where    assignment    was    delivered,    and    not    residence 

of   assignee,    controls    in    construction 199 

Contract   made   In   Illinois   and   to   be   performed   there   Is   contract   of 

that  state 288 

Policy  Insuring  property  In  N.  Y.  against  burglary.  Insures  against 
burglary  as  defined  by  N.  Y.  Statutes,  and  Is  not  limited  to  com- 
mon   law    burglary 414 

LIABILITY  INSURANCE. 

[See  Employer's  Liability  Policy.] 
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UBEL  AND  SLANDER. 

In  an  action  by  an  agent  for  L  loss  of  agency  as  result  thereof  should 

have   been   specially   pleaded 4,  6,  854 

Company    is    liable    for    libelous    statements    of    its    manager    made    in 

conduct     of    its     business 6,  37,   387 

Where  agent  of  one  company  makes  false    statements  against  another, 

the   latter,   in  self-defense,   may   rebuke   him , 887 

Where  agent  referred  to  company  as  a  "wild-cat,"  such  company  was 
Justified  in  publishing  a  statement  that  such  agent  was  guilty  of 
fraudulent   conduct    387 

IjICTENSE. 

[See  Agent;   Foreign  Company;   Taxes  and   Taxation.] 
Contract  of  unauthorized  foreign  company  Insuring  property  in  eGorgia 

cannot    be    enforced    therein 24 

Nature   of   contract    is   not    determined    by    certificate    of   authority;    it 

is  a  matter  of  affirmative  proof 229 

There  is  no  limitation  on  legislative  power  in  levying  L  taxes 253 

Notice   of  discontinuance  or  revocation  of  L  is  necessary  in  Ohio 262 

That  foreign  corporation  was  licnsed  as  a  fraternal,  was  not  conclusive 

as  to  its  plan  of  business 292 

Bank  which  loaned  money  to  company  so  that  it  could  secure  L  is  not 

liable  to  creditors 4,   6,  354 

Payment   to    State   of   $3   per    $100   of   premiums    received,    required   by 

laws  of  Indiana,    is   for  taxes  and   not   for   L 372 

Corporation  cannot  be  licensed  to  act  as  agents  in  Pennsylvania 878 

Foreign   company    has   no   absolute    right   of   recognition    beyond    limits 

of    state    which    created    it,    and    other    states    may    Impose    such 

terms  and  conditions  on  it  as  it  sees  fit 401 

Legislature  may  classify  Insurance  corporations  and  impose  upon  them 

dlfTerent   rates  of   license   taxes,    and   such   classification   cannot   be 

questioned    by    courts 402 

Tax  on  gross  premiums,  imposed  by  S.    D.   laws,   is  a  !•  tax,  and  does 

not   exempt   company  from  taxes  on  tangible  property 402 

Foreign   company  is  not  liable  for  L  fees  during  time  it  did  business 

in    state    without    authority 442 

In    action    on    premium    note,    authority    of    insurer    to    do    business    is 

matter    of    defense 448 

LIEN. 

[See   Incumbrance;    Ownership.] 
Advancement    of    premiums    by    agent    creates    no    L    in    his    favor    on 

proceeds     4 

Assignee  who  pays  premiums  has  L.  therefor  even  though   assignment 

is    void     196 

L  does  not  attach   to  vessel   for  premiums  paid  by  broker  at   request 

of  owner    845 

Expense   of   examination   of   insolvent    company    is   a    prior    lien    if    its 

allowance  would  not  displace  specific  prior  liens 854 

Holder   of   mechanics    L    has    no    claim   on   proceeds   of   policy   payable 

to  insured  or  a  mortgagee 6,  8,  358 

Surety  on  contractors  bond  is  not  liable  for  mechanics  L  on  property 

of  municipality  where,  under  the  law,  such  L  are  invalid 410 

LITE  TENANT. 

[See  Insurable  Interest;  Ownership.] 
Where  trust  estate  was  created,   premiums  were   not   to  be   pro   rated 

between   L  and   remaindermen 867 

Life-tenant  cannot  be  required  to  use  proceeds  in  repairing  building..   371 
Premiums  should  be  apportioned  between  L  and  remainderman 897 

UGHTNING. 

[See   Explosion;    Policy;    Risk.] 
Witnesses   who   were    not    at    scene   of    loss   until    70    days    after    loss, 

could  not  testify  as  to  what  evidences  of  lightning  they  saw 56 

LIMITATION  OF  ACTION. 

[See   Policy;    Statutes.] 
Statute  providing  that   policy   L   to   less  than  one   year  shall   be  void, 
applies  to  policies  previously  issued;   it  does  not  impair  contracts 
previously   made   limiting  actions   to   6   months,   as  statute  affects 
only   the    remedy 49 
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Liability   of   member  of  mutual    company    to   assessment   is   contingent 

and    statute    of    limitation    does    not    operate    in    his    favor    until 

corporate    action    or    Judicial    determination 48 

Policy    L   may    be   waived,    and   courts   will   not    require   very   stringent 

evidence  in  order  to   defeat   its   application 54 

Policy  L  is  inapplicable  to  action  brought  on  award 64 

An    attachment    execution    against    company    to    attach    funds    due    to 

defendant    in    attachment    proceedings    is    an    L    on    policy    within 

meaning    of    limitation    clause 74 

Amended    complaint    for    different    amount    was    not    a    new    causs    of 

action  so  as  to  be  affected  by  statute  of  limitations 237 

When  statute  of  L  begins  to  run  where  insured  disappeared 246 

Delay    of    final    decision    at    same    time    requesting    more    information 

waives   policy   L 295 

Issuance   of   new   policy    to   new   beneficiary   does    not   start   afresh   the 

running  of   the   L   period   of   the   incontestable   clause 298 

L   begins   to   run   from   expiration  of   illness   and    not    from   end   of    26 

weeks,    where   Illness   continues    beyond    that    period 318 

Policy    limitation   applies    only    where,    after    furnishing    notice    within 

reasonable   time,    sufficient  time  remains  in  which   to  bring  action 

within    time    stipulated 819 

Under    statute    providing    that    L    to    less    than    one    year,    requirement 

of   notice   within   ten   days   is   void 882 

Provision   of  indemnity   policy   limiting   time   for   bringing   suit    thereon 

to  time  within  which   injured   person   might  have  sued  assured,   or 

to  within  30  days  after  rendition  of  Judgment  in  action  pending  at 

said   time   against   assured,    construed 882 

Evidence   held   to   show   a   waiver   by   indemnity   company   of   time   for 

bringing    action     882 

Action  by  agent  to  recover  overpayments  held  not  within  meaning  of 

contractual    L    885 

Denial    of   liability   waives   policy    L 897 

Condition  precedent,   is  not   part  of  cause  of  action  but  merely  a  step 

in  the  remedy;  it  does  not  delay  running  of  statute  of  limitations  486 

Bar  of  contract   limitation  may  be  Invoked  by  demurrer 489 

L  on  surety   bond   held   to   count   from   time  of  payment  of  claims   by 

owner  and   not   from  time  of  default  of  contractor 489 

LIVE   STOCK  INSURANCE. 

LLOYDS'  ASSOCIATIONS. 

[See    Statutes.] 

Jurisdiction  of  federal  court  is  not  defeated  in  action  against  mem- 
bers of  Lloyds  association  because  some  of  members  were  not 
served  within  district  where  suit  was  filed,  the  contract  binding 
them   Jointly   and   severally 841 

Where  attorneys  were  authorized  to  Jointly  issue  policies,  policy  issued 
by  part  of  them  was  not  in  compliance  with  power,  and  was  not 
binding    on     Insurer 489 

LOAN. 

[See   Contract;   Pledge;   Policy.] 

Loan  agreement  is  collateral  to  policy  contract,  and  breach  thereof  is 
not  a  repudiation  of  contract  entitling  insured  to  rescind  and 
reciver    premiums    118 

In  failing  to  reply  to  insured's  demand  for  additional  loan  within  two 
days  after  demand  company  could  not  be  charged  with  having 
refused    the    loan 118 

Loan  made  within  contemplation  of  policy  is  not  an  indebtedness 
within  meaning  of  statute  providing  that  in  computing  extended 
insurance    indebtedness    shall    be    deducted 148 

Company  cannot  bind  insured  by  loan  contract  which  involves  right 
of  company  to  forfeit  net  value  of  policy  under  Missouri  non- 
forfeiture law    146 

Act  of  company  satisfying  loan  out  of  net   value  of  policy  was  not  a 

"surrender"  of  the  policy  within  the  Missouri   non-forfeiture  law..    147 

Pledge  for  L  is  not  a  "surrender"  within  meaning  of  Mo.  non- 
forfeiture   law     148 

In   asserting  right   to   extended    insurance,    beneficiary    cannot   question 

validity  of  loan  upon  policy  made  to  pay  premiums 158 
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Assignment  of  policy  to  secure  loan  held  to  be  pledge  and  not   chattel 

mortgage     156 

In  action  on  policy  payment  of  loan  need  not  be  pleaded 157 

Parties   to   contract    of   pledge   may    by   agreement    provide    manner   of 

enforcement   not   contrary   to   law 157 

L  contract,  in  so  far  as  it  Imposes  penalty  on  Insured  for  non-pay- 
ment  of    loan,    is    invalid 157 

Surrender  of  policy  by  insured  without  the  consent  of  beneficiary,  In 
consideration  of  a  L  does  not  deprive  such  beneficiary  of  right 
to    recover    170 

Whether  repayment  of  loan  was  to  be  made  as  policies  were  col- 
lected, or  whether  payment  was  not  to  be  made  until  1  all  of  the 
policies   were   collected   held    for  Jury 879 

Holder  of  pledged  policy,  who  had  agreed  to  pay  premiums  on  that 
specific  policy,  is,  upon  insolvency  of  company,  excused  from 
further   payment    884 

Where  company  had  knowledge  of  collateral  agreement  of  soliciting 
agent  to  procure  L,  it  could  not  accept  part  of  agents  act  with- 
out   accepting    all 421 

Sec.  36  N.  Y.  Ins,  Laws,  prohibiting  officers  of  company  from  receiv- 
ing money  for  aiding  in  L.  is  independent  of  penal  laws 442 

Deposit    made    by    ofllicer    to    be    paid    upon    demand    is    not    a    "loan" 

within   Sec.    86   N.    Y.    Ins.    Laws 442 

LOCATION  OF  PROPERTY. 

[See   Forfeiture;    Policy;    Risk.] 
Xo    recovery    can    be    had    for    property    deBtrpyeCL    after    removal    to 
another    house    under    policy    insuring    same    while    contained     in 

certain    described    house 73 

Where  company  executed  policy  of  general  character  as  to  place  and 
property,,  and  put  same  in  hands  of  agent,  it  could  not  thereafter 
say  that  agent  exceeded  authority  by  issuing  policy  outside  of  his 
authorized    territory 106 

LOSS  PAYABLE   CLAUSE. 

[See  Distribution;  Policy.] 
Enlorsement     making    payable    to     mortgagee    under    present     or    any 
future  mortgage,   held   to  apply   to  mortgage  arranged   for  at   time 
of   endorsement   but   not   delivered   until    later   day 61 

MAIUNO. 

[See   Assessments;    Premiums.] 
Contract   is   complete  as   soon   as   letter  of   acceptance    is   deposited    in 

mall     48 

Policy  is  delivered  when  put  in   mall 18S 

Acceptance   of  application,    and   M   of  policy    to   agent   for   delivery    to 

assured   completes    contract 202 

Evidence  considered  and   held  that  whether  notice  had  been  mailed   to 

insured  at  his  last  regular  address  was  for  Jury 220 

Proof  of  M  letter  Justifies  Inference  that  it  was  received  by  addressee  256 

MANDAMUS. 

[See  Action;  Practice;  Remedies.] 
Officer    of    mutual    benefit    society,    wrongfully    removed,    may    compel 

reisntatement   by    M 23& 

Costs    of    M    proceedings    to    compel    reinstatement    of    officers    were 

properly   taxed   to  society ^  .    289^ 

Burden   of  proof  is  on  commissioner  to  show  cause  why   certificate  of 

incorporation    should     not     be     granted     to    voluntary    association, 

where  it  had  complied  with  law 251 

M    will    not    lie    to    compel    reinstatement    to    membership    in    foreign 

association    281 

When    courts    will    meindate    commissioner    as    to    matters    within    his 

discretionary    powers    416 

MARINE  INSURANCE. 

[See    Policy.] 

Loss  of  cargo   "by   total   loss  of  vessel,"   construed 841 

Allegation    that   property    "was   by   the   perils   of   the   sea   wrecked   and 

totally    lost"    is  sufficient   allegation   of  loss 841 
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Towage    expense    U    general    average    charge ^..  341 

Contract  for  sea  insurance  not  being  expressed  In  a  policy  of  sea 
insurance  duly  stamped  is  invalid  and  unenforceable,  under  Sec. 
98    of   the   English    Stamp   Act.    1891 342 

Towing  company,  and  not  cargo  owner,  was  the  assured  under  policy 
taken  out  by  former  payable  to  cargo  owner,  and  insurer  was  not 
entitled  under  subrogation  clause  to  recover  from  towing  com- 
pany for  loss  due  to   its  negligence 342 

Where  freight  was  payable  loss  or  no  loss,  such  freight  could  not  be 
deducted  in  determining  value  of  cargo  on  which  shipper  was 
bound  to   make   general   average    contribution 348 

"Market    value,"    construed 348 

Policy  insuring  against  general  average  contribution  by  insured,  con- 
strued    843 

Measure    of    liability    of    insurer    under    general    average    contribution 

clause    848 

Agreement  of  insurer  to  continue  policies  knowing  of  unseaworthiness, 
relying  on  agreement  of  assured  to  repair  vessel,  was  a  waiver  of 
utxseaworthlness  only  for  time  it  would  take  to  make  repairs 84' 

Underwriter  insuring  cargo  owner  is  but  a  surety  that  carrier  will 
fulfill  his  contract,  and  is  subrogated  to  rights  of  owner  against 
others     345 

Lack  of  sufflcient  supply  of  coal  constitutes  a  vessel  unseaworthy 345 

A    lien   does    not    attach    to    vessel    for    premiums    paid    by    broker    at 

request    of    owner 345 

In  M,  where  assured's  interest  in  property  exceeded  amount  of  insur- 
ance, he  is  co-Insurer  as  to  uninsured  part,  and  insurer  is  only 
liable  for  such  proportion  of  loss  as  amount  of  insurance  bears  to 
value  of  assured's  interest 345 

Under  policy  fixing  insurer's  liability  "without  right  to  claim  contri- 
bution from  subsequent  assurers,"  such  Insurer's  liability  wa^ 
unaffected  by  subsequent  policies 346 

"Open    policy."     construed 346 

"Insurable    value,"    construed 346 

Requirement    of    "prompt    notice"    is    valid    and    binding    on    insured. 

notwithstanding  it  may   have  been  of  no   benefit  to  company 346 

"On    fire,"     construed 347 

"Warranted  free  from    particular    average,    unless    the    vessel     ♦     •     • 

be  stranded,  sunk  or  on  fire,"  construed 347 

"Warranted    free    from    particular    average"    construed 847 

Omission  to  inform  insurer  of  past  history  of  master  of  vessel  did  not 

constitute   a   non-disclosure   of   material   facts 848 

Exception  of  loss  to  hull  through  any  latent  defect  includes  defective 

stern  frame    848 

Omission  to  inform  insurer  of  facts  relating  to  over-insurance  of  vessel 

was  a  non-disclosure   of  material   facts 848 

Expenses   for  wages  and  provisions  while  in  port  of  refuge  constitute 

a  proper   general   average   charge 349 

"Repairs  to  be  paid  •  •  •  whether  the  average  be  particular  or 
general."  and  "claim  for  general  average  contribution  and  salvage 
charges  and  (or)  expenses  excepted  the  liability  hereunder  shall 
be  in  proportion,"    construed 349 

Insurable   interest    of   charterer   of   vessel    is   Incompetent    to    establish 

liability   for  damages 444 

MABBIED   WOMAN. 

[See  Husband  and  Wife;    Wife's  Policy.] 

MATERIALITY. 

[See    Application;    Representations;    Statutes;    Warranty.] 

MEASURE  OF  RECOVERY. 

[See   Damages.] 

Provision  of  policy  of  mutual  company  that  if  deposit  by  insured  was 
less  than  premium  paid  to  stook  companies  the  amount  payable 
should   be   reduced   pro    rata,    construed 2 

Owner  of  equity  of  redemption,  in  absence  of  evidence  of  value  of 
such  equity,  can  recover  face  of  policy  held  by  him.  even  though 
purchaser  under  execution  sale  had   insurance  on  his  interest 13 

Insurer  may  recover  from  telegraph  company  full  amount  of  loss 
paid  where  latter  failed  to  deliver  telegram  directing  cancella- 
tion         19 
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Under  policy  insuring  agains.   loss  of  profits,  M  Is  percentage  of  profits 

on  amount   of  damages   sustained 21 

Claim    of    company    that    It    was    liable    for    no    more    than    what    it 

would   cost   to   replace   gopds  should   be   pleaded 22 

Manufacturers  cost  of  replacing  whiskey  Is  not  cost  of  raw  material 
and  labor  required  to  make  It.  but  Is  cost  of  replacing  it  by  like 
product 28 

Where  product  has  changed  In  value  between  time  of  manufacture  and 
of  loss  Insured  is  not  limited  to  recovery  of  cost  of  article,  but 
may  recover   its  actual  value 23 

M  on  household  goods  Is  amount  that  It  would  cost  to  replace  them...     iO 

Where  loss  was  payable  60  days  after  notice,  interest  should  be 
counted  from  that  time  If  amount  of  loss  was  then  ascertained, 
otherwise  from  date   of  ascertainment   of  such   loss 62 

On  Instruction  that  under  three-fourths  value  clause,  Insured  should 
be  allowed  three-fourths  of  value  of  property  within  amount  of 
insurance  on  property  was  harmless  where  damages  assessed 
were   less   than  three-fourths  of  value  of  each   item   ^nsured 67 

Adjustment   made   as   provided   by   policy    Is   conclusive   evidnce   of   the 

amount    of    loss 71 

Where  Insured  produced  evidence  sufficient  to  show  extent  of  loss  and 
this  evidence  was  not  contradicted,  the  question  of  the  amount 
of   loss   is   for   the   Jury 74 

Clause   of    policy    providing   for   pro    rata    reduction    of    loss    to    corres-  • 
pond  with   rates  of  other  companies  is  void 75 

Where   three-fourths   of  value   of   articles   destroyed   amounted   to   face 

of    policy,    insured    could    recover    full    face    of    policy 78 

Insured    may    recover    for   loss    by    theft    where    such    was    one    of   the 

consequences    of    the    fire 88 

Where  city  ordinance  forbade  reconstruction  assured,  under  rent 
policy,  could  recover  as  for  the  time  It  would  have  taken  to 
reconstruct    building     88 

Income   of   building   at    the    time   of   fire    Is   admissible    to    show   what 

Income  would  have  been  during  period  of  reconstruction 88 

Valued    policy   law   does   not   apply    to    policy   insuring  against   loss   of 

rents     87 

Statute    providing    for    penalty    and    attorney's    fees    applies    to    policy 

Insuring    against    loss    of    rents 89 

Under   valued    policy    where    there    has    been    total    loss,    insured    may 

recover  face  of  policy  regardless  of  actual  value  of  building 91 

Under    Ark.    laws    assured    may    recover    penalty    and    attorney's    fees 

if  policy  is  not  paid  within  prescribed  time 92 

Under  valued   policy   law,    policy   limitation  on    amount   of   recovery   if 

civil   authorities   prevent   repairs,    is   invalid 96 

Jury  should  have  been  Instructed  that  assured  was  restricted  to  a 
recovery  of  the  actual  cash  value  of  the  property  at  the  time 
of    loss     118 

Policy,  void  because  of  procurance  of  other  insurance,  pro  rates  with 
the  subsequent  policy  under  the  clause  in  the  latter  that  liability 
shall  be  prorated  with   "other  insurance  whether  valid  or  not"...   114 

Assignment  of  policy  to  extent  of  interest  of  assignee  at  time  policy 
becomes  claim  entitles  assignee  to  recover  amount  which  insured 
then    owed    him 144 

Beneficiary   under   wager  policy   may   recover   premiums   paid   by   him, 

and    insured's    indebtedness   to    him 160 

Company  is  liable  for  fraudulent  representations  of  agent  as  to  pro- 
visions of  policy  to  the  extent  of  the  premiums  paid  with  interest  171 

A   creditor,    who   to   secure   himself,    insures  the   life  of  his   debtor   for 

his  own  beneficiary.   Is  entitled  to   the  entire  proceeds 188 

Where   policy   promises   to   pay   proceeds   of   one   mortuary   assessment. 

burden  is  on  company  what  this  would  have  amounted  to 198 

Sec.  55  N.  Y.  Laws,  limiting  amount  of  Insurance  on  lives  of  children, 
does  not  prohibit  issuance  of  two  or  more  policies  exceeding 
statutory    amount    199 

Contract  to  pay  proceeds  of  one  assessment  not   to  exceed   $2,000  was 

not   an   agreement    to   pay    82,000 216 

Amendment  of  by-law  defeating  cisrht  of  beneficiary  to  have  one 
assessment  per  month  made,  thereby  reducing  benefits,  was  an 
Impairment    of    contract 217 

Under  N.  Y.  Safety  Reserve  Fund  contract  made  In  1884,  beneficiary 
wes  entitled  to  have  assessment  made  upon  all  members  of  asso- 
ciation, and  not  only  on  Class  A f 217 
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Reinsurer  cannot   claim  benefit  of  its  by-law  reducing  benefits,   where 

orlfirinal  contract  of  Insurance  contained  no  such  right 223 

Asqulescence  of  insured  in  reduction  of  benefits  estops  beneficiary 2S9 

Where  reinsurer  agreed  to  pay  amount  stipulated  in  original  certifi- 
cate, beneficiary  could  not  recover  amount  named  in  rider  attached 
to  such   certificate 248 

Provision  of  policy  reducing  benefits  if  insured  did  not  out-live  ex- 
pectancy held  invalid  under  Sec.   7903  Mo.   Rev.   St    1899 269 

Where  party   sues   for   damages   for  breach   of  executory   contract,    he 

must  account  for  benefits  received 271 

M  on  void  policy  is  amount  of  premiums  with  interest 271 

M  of   life   policy   for  wrongful   forfeiture  is  value   of   policy  at   time   of 

forfeiture     271 

Where    policy    was    wrongfully    forfeited,    if    Insured   were   uninsurable, 

the  M  would   be  for  jury 271 

Where  policy  was  wrongfully  canceled,  insured  could  recover  differ- 
ence between  cost  per  year  of  policy  canceled  and  new  policy 
for    period    of    expectancy 271 

Instruction  that  if  assured  committed  suicide  they  should  return 
verdict  for  one-fifth,  otherwise  for  full  amount,  was  not  erroneous 
as  invading  province  of  Jury  to  fix  recovery 291 

It    was    proper    to    allow    Interest    from    time    of    institution    of    action 

until    verdict    292 

Instruction    that    Jury    "should"    Instead    of    "might"    allow    interest, 

was    not    erroneous 292 

Burden  is  on  company   to  prove  existence  of  conditions   which  would 

diminish    recovery    of    beneficiietry StI 

Beneficiary  is  entitled  to  Interest  from  time  of  death  of  assured, 
and  where  proof  of  death  depends  upon  presumption  from  absence, 
interest   is   calculated    from   time  presumption  arises 296 

Provision  authorizing  deduction  of  suBsessments  for  unexpired  period  of 

expectancy    will    be    enforced 296 

Burden  is  on  plaintiff  to  show  amount  due  under  policy  providing  for 
payment  of  face  less  suBsessments  for  unexpired  period  of  ex- 
pectancy        296 

Where  assured  was  injured  before  enactment  of  by-law  increasing 
benefits  and  died  thereafter  from  effects  of  such  injuries,  his 
beneficiary   was   entitled   to   increased   amount 322 

Notwithstanding  prayer  was  for  Judgment  on  account  of  insured's 
death,  plaintiff  was  entitled  to  recover  for  disability,  where  it 
appeared  that  insured  had  not  died  within  period  entitling  his 
beneficiary    to    death    benefits 889 

Towage  expense  is  general  average  charge 341 

Where  freight  was  payable  loss  or  no  loss,  such  freight  could  not  be 
deducted  in  determining  value  of  cargo  on  which  shipper  was 
bound    to   make   general   average   contribution 343 

Measure    of    liability    of    insurer    under    general    average    contribution 

clause    848 

In  marine  Insurance,  where  assured's  interest  in  property  exceeded 
amount  of  insurance,  he  is  co-insurer  as  to  uninsured  part,  and 
insurer  is  only  liable  for  such  proportion  of  loss  as  amount  of 
insurance   boars  to  value  of  assured's  interest 345 

Under  policy  fixing  insurer's  liability  "without  right  to  claim  contribu- 
tion from  subsequent  assurers,"  such  Insurer's  liability  was  un- 
affected   by    subsequent    policies 346 

Expenses    for   wages   and   provision   while    in   port   of   refuge   constitute 

*a  proper  general  average  charge 849 

Measure  of  loss  Is  question  for  Jury 361 

In  action  on  bond   where   principal   had   misappropriated    funds,   surety 

was  not  entitled  to  set-off  commissions  due  principal 868 

Where  original  contractor  did  extra  work,  its  value  should  be  added 
to  contract  price,  and  sum  so  found  deducted  from  amount  obliges 
had   to  pay 370 

It  was  proper  to  prove  amount  of  loss  by  adding  to  last  previous 
inventorj-  all  stock  purchased,  and  deducting  therefrom  all  sales 
made  380 

Where  verdict  was  for  an  amount  different  from  that  shown  by  evi- 
dence to  be  due,   it  could  not  be  sustained 880 

Where  penalty  on  bond  was  less  than  amount  of  damages  caused  by 
breach  of  construction  contract,  it  was  proper  to  allow  interest 
on    penalty    • 383 
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Insured  Is  not  entitled  to  interest  from  liability  company  on  Judginent 
in  favor  of  employe  between  date  of  rendition  below  and  aillrm- 
ance    on    appeal 384 

Liability  company  is  liable  to  employer  for  costs  of  suit  unsuccessfully 

defended   by   it 384 

Where    liability    was    limited    to    $6,000.    company    was    not    liable    for 

interest  on  Judgment  for  $5,000  pending  appeal 44S 

Costs   of   court   were   not   damages   on   account   of   accident,    and   were 

not  within  policy   provision   limiting  amount   of   liability 448 

Annotation:  Liability  of  indemnity  company  to  compensate  Insured 
for  expenses  incurred  in  successful  defense  or  compromise  of 
action     4.44 

Surety  on  an  official  bond  is  liable  for  any  sum  which  principal 
failed  to  turn  over  with  interest  and  costs,  but  not  for  costs  of  an 
independent  action  by  one  claiming  to  have  been  aggrieved  by 
defalcation  of  such  principal 461 

Where   company's   liability    was   limited    to    $6,000   and    costs,    recovery 

could   not  be  had  for  interest  on  a  $5,000  judgment 419,  448 

Divorced  wife,  for  whose  benefit  court  had  required  husband  to  take 
out  policy  could  not  upon  lapse  of  policy  recover  face  value  of 
policy  In   action  on   the   decree    giving    divorce   and   alimony 438 

MEDICAI.  EXAMINATION. 

[See  Statutea] 
Reinsurer    cannot    require    M    of    member    of    reinsured    company    to 

entitle  member  of  latter  to  benefits  of  reinsurance   contract 164 

BOSDIOAIi   EXAMTNBB. 

[See    Physician.] 
Testimony    of    M    that    he    recommended    risk    not    upon    applicant's 
statement  but  upon  his  own  examination  was  competent  to  show 
that    assured    did    not    have    disease    which    company    claimed    she 
did     204 

MBBCBBBSHIP. 

[See    Fraternal    Benefit    Orders;    Mutual    Company.] 
Beneficiary  in  benefit  certificate  is  not  a  "member" 824 

BIENTAL   CAPAdTT. 

[See   Insanity.] 

SOCBGBR. 

[See  Contract;   Uutra  Vires.] 
Where    company    merged    with    another    company    without    consent    of 
certain  stockholders,  such  stockholders  were  entitled  to  Judgment 
for  value  of  their  stock 892 

MISREPRESENTATION. 

[See    Application;    Materiality;    Representation;    Warranty.] 

That  household  furniture  clause  In  policy  embraced  articles  not  owned 

by  Insured,  did  not  constitute  a  M 42 

Statute  providing  that  false  statements  in  application  shall  be  no 
cause  for  forfeiture  unless  material,  applies  to  covenants  of 
warranty    contained    in    policy 71 

Where  a  company  did  not  rescind  for  fraud  but  gave  notice  of  cancel- 
lation at  expiration  of  ten  days,  it  was  liable  for  loss  occurring 
within    that    time    81 

M   of  value   is   immaterial    to   risk dl 

Request  for  proofs  of  loss  with  knowledge  of  facts  avoiding  policy,   is 

a  waiver  of   forfeiture 91 

False  statements  In  application  as  to  matters  not  relied  upon  by  com- 
pany, to  furnish  no  grounds  for  rescission 167 

Statute  providing  that  M  shall  not  avoid  recovery  unless  material, 
was  Intended  to  abolish  distinction  between  representations  and 
warranties    176 

False  statements  in  application  if  material  to  risk  avoid  pollcy.200,  273.  317 

Statutory   provision   that   M   shall   not  effect   forfeiture   unless   material, 

does  not   change   law  of  warranty   as  to  material   facts 245 

False  answers  as  to  material   facts  avoid   policy  regardless  of  whether 

answers    are    warranties    , 278 
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Erroneous  statement  of  relationship  of  beneficiary  does  not  amount  to 

false  representation  or  warranty 177 

Statutory  provision  that  M  shall  not  avoid  policy  unless  material  has 
no  application  to  promises  to  be  kept  or  broken  after  policy  be- 
came effective    S98 

Law,  providing  that  M  shall  not  effect  forfeiture  unless  material  to 
risk,  modifies  rule  as  to  warranties  and  abolishes  merely  technical 
defenses    S16 

Burden  of  proof  is  on  company  to  establish  materiality  of  M Sl$ 

That  applicant  believed  physician's  dlagmosls  wrong  was  competent  to 

explain   answers   to   questions    in   application S17 

False  statements  in  application  which  are  part  of  contract,  avoid  re- 
covery       817 

"True,   full  and  complete"  statements  as  to  health  call  for  facts,  not 

opinion   S17 

M  In  application  must  be  pleaded  to  avail  Insurer  as  a  defense 4S1 

MISTAKE. 

[See   Equity;    Reformation.] 

Before    policy    will    be    reformed,    proof    must    show    either    fraud    or 

mistake    S5 

What   allegations   are   sufficient    to   charge   M   so   as   to   entitle   insured 

to    reformation     66 

Where    policy    was    Issued    in    name    of    man    who    was    manager    of 

store  it  will  be  reformed  so  as  to  insure  owners 84 

Burden  of  proof  is  on  party  seeking  to  reform  contract 170 

Where    reformation    of    contract    is    fought    on    ground    of    mistake    it 

must  appear   that    such    mistake   was   mutual 170 

Reformation  will  be  granted  for  M,  and  where  there  has  been  a  mis- 
take by  one  party  accompanied  by  fraud  of  the  other 203 

Proof  of  M  must  be  clear  and  satisfactory  to  entitle  party  to  reforma- 
tion        856 

Policy  will  be  reformed  if  it  be  shown  that  through  fraud  or  mistake. 

it  was  not  written  as  parties  had  intended 440 

Evidence  considered  and  held  to  show  that  there  was  no  mistake  as 
to  what  Interest  It  wai  intended  to  insure  so  as  to  Justify  reforma- 
tion        440 

MORTGAGE. 

[See    Incumbrance;    Policy;    Title.] 

Assessment  of  premiums  by  agent  at  instance  of  mortgagor,  does  not 

become    part    of    mortgage    debt 4 

Conditional   contract  of  sale,   in   which  vendor  retains   title  and  vendee 

is  given  possession,  the  contract  being  recorded.  Is  a  chattel  M 6 

"As  interest  may  appear"  means  interest  at  time  of  loss;  conse- 
quently a  second  M  to  the  same  mortgagee  without  the  company's 
consent,   would  not   avoid   recovery 7 

Standard  M  clause  creates  k  new  and  distinct  contract  with  mortgagee, 

beyond  control  or  effect  of  any  act  of  mortgagor 18,  98 

Under  the  standard  mortgage  clause  the  mortgagee  is  under  no  obli- 
gation to  give  notice  or  furnish  proofs  of  loss 18 

Existence   of    unrecorded    chattel    M    does    not    violate    condition   as    to 

sole   ownership    84 

Provision  of  mortgage  clause  making  policy  payable  to  first  mortgagee 
cannot  be  'altered  In  suit  at  law  by  extrinsic  evidence  so  as  to 
Inolude    second    mortgagee 26 

Payable  to  mortgagee  as  Interest  may  appear  has  reference  to  mort- 
gage of  which  company  knew,  and  none  other 17 

Sale  of  property  by  mortgagor,  without  consent,  avoided  policy  except 

as  to  interest  of  mortgagee 84 

Mortgagee,  to  whom  policies  were  payable,  held  not  bound  by  cancella- 
tion   by    mortgagor IT 

Endorsement  making  policy  payable  to  mortgagee  under  present  or 
any  future  mortgage,  held  to  apply  to  mortgage  arranged  for 
at  time  of  endorsement  but  not  delivered  until  a  later  day 61 

Direction  by  i];isured  that  policy,  in  event  of  loss  be  paid  to  mortgage*, 

assented  to  by  company,   furnished   a  good  consideration: 61 

Failure  of  mortgagee  to  assign  M  to  insurer  is  no  defense  where  insurer 

did   not  elect  to  pay  full  amount  secured   by  mortgage 61 

Release  of  collateral  by  mortgagee  is  no  defense  to  Insurer  under 
Mass.  law  requiring  mortgagee  to  assign  to  Insurer  the  mortgage 
and    debt    secured    thereby 62 


Digitized  by  VjOOQIC 


1911.]  TOPICAL  INDEX.  545 

Assignment  of  mortgage,  by  mortgagee  to  third  person,  passes  no 
rights  to  assignee  In  policy  payable  to  mortgagee  as  his  Interest 
may    appear    62,  102 

No  duty  rests  upon  mortgagee  to  furnish  notice  of  loss  forthwith, 
but  he  must  give  notice  within  reasonable  time  as  to  matters  he 
may  be  reasonably  expected  to  know 62 

M  on  boilers,  dynamos,  etc.,  attached  to  real  estate  is  not  a  chattel 
M,  even  though  habendum  clause  refers  to  property  as  "real  and 
personal"     64 

Stipulation  in  M  that  it  is  to  be  taken  as  an  assignment  of  mortgagor's 
interest  in  event  of  loss,  is  not  an  assignment,  but  merely  an 
executory    contract     66 

Clause   of   policy   protecting  mortgagee   without    regard   to   any   act   or 

omission  of  mortgagor  is  not  against  public  policy 66 

"Where  mortgagee  procured  insurance  which  by  terms  of  M  was  charge- 
able to  M  debt,  payment  to  mortgagee  discharged  M  debt  to  that 
amount     68 

Giving   of   chattel    M    not   authorized    by   law,   does    not   affect   title   of 

insured  and  is  not  an  in  cumbrance 7R 

Where   company   has  notice  of   M   when   policy  is  issued   It   is  estopped 

to  afterwards   defend   on  ground   that   assured   is   not   sole   owner..      S3 

"If  the  subject  •  •  •  be  or  become  encumbered  by  chattel  mort- 
gage," has  no  reference  to  mortgage  of  part  of  property,  but  only 
incumbrance  in  its  entirety ' 84 

Failure    to   make   inquiry  as   to   existence   of   incumbrance   is   a  waiver 

thereof    88 

Where   mortgagee    had   not    been   in   possession    of   goods,    court   should 

not  have  required  him  to  furnish  bill  of  particulars 87 

Mortgagee  to  whom  policy  is  payable  occupies  position  of  "the  in- 
sured"  and  may  furnish  proofs  of  loss 90 

Mortgagee,    under    standard    M    clause    may    recover,    notwithstanding 

assured's    false   warranty   that    he   was    sole   owner 93 

Furnishing    proofs    of    loss    is    not    condition    precedent    to    action    by 

mortgagee    unless    policy    so    stipulates 98 

Act  of  assured  selling  debris  would  not  forfeit  rights  of  mortgagee 93 

Where   a   mortgagee   assigns    M    he    cannot    recover    on   policy    for    loss 

before   transfer,  as  he  has  no  interest   to  be  made  good 102 

Provisions  of  standard   policy  with   reference  to  proceedings  after  loss 

do   not  apply   to  mortgagee 103 

Mortgagee,  knowing  that  mortgagor  was  agent  of  insurer,  could  not 
recover  on  policy  issued  by  agent  to  himself  unless  it  was  shown 
that  company  knew  of  or  ratified  issuance  of  policy 104 

Mortgagee    has    Insurable    interest    in    mortgaged    property    and    may 

insure  same   for   his  own  benefit 108 

Where   mortgagee    Insures   property   for   own   benefit    he   Is   not   obliged 

to   apply   proceeds  to   M   debt 1 08 

Where  mortgagee  insures  property  for  own  benefit,  the  insurer,  upon 
payment  of  a  loss  to  such  mortgagee  Is  subrogated  to  his  rights  to 
the  extent  of  such  payment 108 

Where  mortgagee  insures  property  for  own  benefit,  there  is  no  privity 
between  mortgagor  and  insurer,  or  between  mortgagor  and  mort- 
gagee as  to  the  insurance 108 

Assignment  of  policy  to  secure  loan  held  to  be  pledge  and  not  chat- 
tel  M    156 

"Chattel    mortgage"    defined 156 

Mortgagee,  holding  second  mortgage,  could  require  first  mortgagee  to 
exhaust  the  property  on  which  it  had  an  exclusive  lien  before 
proceeding  to  satisfy  its  claims  out  of  other  property  on  which 
both    had    claims 858 

Mortgagees  were  not  entitled  to  reimbursement  for  premiums  paid   by 

them,  where  not  paid  under  any  authority  containetd  in  mortgage  405 

Under  policy  payable  to  mortgagees,  as  Interest  may  appear,  neither 
party  may  disregard  such  application  even  though  at  time  of 
loss   debt   was   not    due 416 

Failure  of  mortgagor  to  insure  for  benefit  of  mortgagee,  will  not  Jus- 
tify appointment  of  receiver,  as  mortgagee  may  take  out  insur- 
ance for  own    benefit 484 

Mortgagee,  as  against  trustee  in  bankruptcy  of  mortgagor,  has  no 
lien  on  proceeds  of  policies  covering  mortgagor's  property  except 
as  to  that  property  covered  by  mortgage 460 

Mortgagee,  holding  second  M,  could  require  first  mortgagee  to  exhaust 
the  property  on  which  It  had  an  exclusive  Hen  before  proceeding 
to  satisfy  its  claim  out  of  other  property  on  which  both  had 
claims     868 

1911-85 
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MVTNICIPAL   AITHOBITY. 

[See  Civil  Authority.] 

MI'RDER. 

[See    Criminal    Law;    Forfeiture;    Violation    of    Law.] 

Willful    M   of   Insured   by    beneficiary    forfeits   all    rlghta   of   beneficiary 

to    Insurance    proceeds 169,   276 

It  Is  unnecessary  to  expressly  forbid  recovery  where  beneficiary  mur- 
ders Insured.  On  considerations  of  public  policy  recovery  by  the 
beneficiary    Is    excepted 164 

Certified    transcript    of   evidence    of    conviction    of    beneficiary   of    M    of 

assured  Is  not  admissible  In  action  on  policy  to  prove  such   fact...   276 

Where  defense  was  that  beneficiary  murdered  assured,  It  was  proper 
to  Instruct  jury  that  they  should  not  consider  result  of  criminal 
prosecution    276 

Evidence    that    husband     (beneficiary)    had    forged    will    of    wife    (as- 

surred)   was  material  as  tending:  to  show  motive 834 

Instruction  Involving  question  of  conduct  of  beneficiary  as  tending  to 

show  probability  of  him   having  caused   her  death,   considered 334 

Ml'TUAL  BENEFIT  ASSOCIATIONS. 

[See  Fraternal  Benefit  Orders:  Mutual  Company.] 

MUTIAL   COMPANY. 

Provision  of  policy  of  M  that  If  deposit  by  Insured  was  less  than 
premium  paid  to  stock  companies  the  amount  payable  should  be 
reduced   pro    rata,    construed 2 

M  may  waive  by-law  providing  for  forfeiture  if  premium   is  not  paid 

within     60    days 14 

Mich.    Laws   1907,   C.    170.    Sec.    1,    relating  to   policies  of  M,    and   being 

amendatory  of  Standard   Policy   Law.   construed 15 

Premium    note    given    for    policy    issued    by    M    Is    part    of    contract 

although  not  attached   to  policy,   under  the  laws  of  Maine 29 

That  company  had  right  of  action  on  premium  note  did  not  relieve 
Insured  of  necessity  of  performance  on  his  part  before  he  could 
maintain   action    29 

By-laws  of  M.  although  not  copied  Into  policy,  are  part  of  contract...      29 

Same  rules  as  to  acts  of  agents  apply  to  M  as  to  other  companies....     45 

Law  of  Arkansas  requiring  M  to  give  bond  conditioned  upon  payment 
of  all  claims,  applies  to  all  policies  becoming  due  during  term  of 
bond    regardless    of    when    Issued 47 

Liability  of  member  of  M  to  assessment  is  contingent,  and  statute  of 
limitations  does  not  operate  In  his  favor  until  liability  Is  made 
absolute  by  corporate  action   or  judicial   determination 48 

Members  of  Insolvent  M  are  bound  by  decree  against  corporation  ascer- 
taining Its  liabilities  and  assessing  members  to  pay  same 48 

Compliance  with  by-laws  of  M  as  to  manner  of  adjustment  is  condi- 
tion precedent   to  right   to  sue 49 

Company  Is  presumed  to  have  funds  sufllcient  to  pay  claim 60 

By-law  providing  that  no  suit  can  be  maintained  until  board  of  arbi- 
tration  has  passed  on  validity  of  claim,   is  valid 98 

Voluntary  societies  may  establish  tribunals  to  adjust  differences  be- 
tween  It   and    members   and   make   its   jurisdiction    final 99 

Annotation:     Right   of   policyholder   to   an   accounting   by   insurer 122 

M   may    create    a    reserve    fund    immune    as   against    claims   of    general 

creditors,    of   which   such   creditors   are    charged   with    notice 204 

Receiver  of  Insolvent  M  cannot  join  in  one  action  all  members  of  com- 
pany  severally   liable   for   assessments 418 

Each    member   of   M   under   Nebraska    laws   cannot    be    held    personally 

liable  for  all  of  company's  debts 418 

Annotation:  Right  to  maintain  single  suit  in  equity  to  enforce  sepa- 
rate  liability  of   members   of  an   Insolvent   insurance   association...    454 

NAME. 

[See   Injunction;    Mandamus;    Pleading.] 

Appearance  held  waiver  of  misnomer  in  complaint 68 

Identity  of  name  Henry  Harris,  treated  at  hospital,  to  Henry  G.  Har- 
ris, the  Insured,  raises  presumption  of  identity  of  persons 184 

Identity  of  N  makes  prima  facie  case  of  Identity  of  persons 160 

Use  of  distinctive  portion  of  name   is  an  appropriation   thereof,    which 

will   be  enjoined 234 

Corporation,  whether  organized  for  profit  or  not,  has  such  property  In 
Its  name,  that  equity  will  protect  it  by  enjoining  other  corpora- 
tions from  appropriating  It 224 
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Assessment    for  taxation   Is   not    rendered   void    because   of  omission    of 

word  "Fire"  from  name  Cosmopolitan  Fire  Ins.  Co 368 

Sale  of  insurance  business  held  not  to  carry  with  it  rigrht  to  use  name 
under  which  business  was  formerly  conducted,  without  consent 
of    seller    383 

That  B  was  trading  as  B  &  Co.,   in  violation  of  partnership  law,   was 

no   defense   to    Insurer ." 396 

"Traveler's  insurance,"  is  ereneric  or  descriptive,  and  cannot  be  ap- 
propriated        403 

Use   as  N  of   generic  or  descriptive   terms   will   not   be   enjoined  unless 

reasonably   certain   to  bring  about  unfair  competition 403 

NBOUOENCE. 

[See  Accident  Insurance:   Policy.] 

Fire  insurance  patrol  is  liable  for  damages  by  its  negligence 9 

That  assured  could  not  read  or  write  was  not  objectionable  on  the 
ground  that  such  inability  would  not  excuse  compliance  with 
policy    80 

Whether  insured    used   due   diligence   to    maintain    sprinkler   system    in 

good   working  order  at  all   times  under  the  evidence  was  for  jury     81 

Failure   to  read  policy  is  not  negligence,   as  assured   may  assume  that 

it  conforms  to  application 194 

F*ailure  of  Intelligent   person   to   read   application   before   signing  same 

is    N    195 

"Negligence,"   defined 877 

Whether  or  not  an  employe  was  guilty  of  N  held  to  have  been  a  Jury 

question    377 

That   wrong-doer  paid   loss  over  amount   of   insurance,    was   admissible 

in  action  by  insurer  to  show  that  Are  was  negligently  set  out 427 

Where  it  was  policy  of  railroad  company  to  pay  fire  loss  regardless  of 
legal  liability,  fact  of  payment  was  no  evidence  of  N  in  action 
by  insurer   427 

Railroad   company   was   not    liable   for  Are   set  by    locomotive   where   it 

exercised    due    care 428 

That  other  flres  occurred  was  admissible  to  prove  N,  where  wrong- 
doer claimed  that  Its  engines  were  properly  equipped 428 

Surety  on  bond  of  officer  of  state  Institution  is  not  discharged  by 
reason  of  N  of  other  state  officers  charged  with  supervision  of 
such   officer  444 

NEXT  OF  KIN. 

[See  Beneficiary:   FYaternal  Benefit  Orders.] 

NOTICE. 

[See   Condition   Precedent:    Policy;    Proofs   of   Loss:    Statutes:    Waiver.] 

Knowledge  of  agent  is  imputed  to  company 4.  55.   84,  164 

N  given  by  subrogee  of  owners  right  is  sufficient  compliance  with 
statutory  requirement  that  N  be  given  by  owner,  his  agent  or 
attorney    8 

Under  the  standard  mortgage  clause  the  mortgagee  is  under  no  obli- 
gation  to   give   N 18 

Whether  N  was  given  written  reasonable  time  was  for  jury 15,  399 

Service   of  proofs  of   loss   is  sufficient   compliance   with    requirement   of 

written    N,    if  made   In   time 15 

Requirement    of    "immediate    notice"    Is    satisfied.    If    given    with    due 

diligence,    and   without    unnecessary   or   unreasonable   delay 15 

Where  no  objection  was  made  for  failure  to  give  notice  of  loss,  the 
jury  were  justified  In  finding  that  the  acceptance  of  proofs  of 
loss  was   timely   notice  of  the    loss 16 

Any    defects    in    N    of    loss    required    by    statute    could    be    waived    by 

company    31 

Policy  requirements  of  sworn  statement  of  loss,  and  appraised  are  in 
confilct  with  Sec.  6,  C.  170.  N.  H.  Pub.  St.,  and  are  not  condi- 
tions   precedent     31 

Cancellation    N   signed    "R.    W.    Osburn.    Manager"    given    and    received 

as   N   of  company   was   sufficient 46 

Cancellation  N  need   not  be  In  any  particular  form  so  long  as  distinct 

N   that   company    has   canceled    policy 46 

Mistake  in  N  of  cancellation  designating  wrong  day  upon  which 
cancellation  became  effective  does  not  impair  sufficiency  of  N 
as  N  of  cancellation  was  of  day  when  five  days  had  actually  expired     46 

Knowledge  acquired  by  countersigning  agent  In  transaction  of  busi- 
ness of  company    is   notice   to   company 55 
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No  duty  reels  upon  mortgagee  to  furnish  N  of  loss  forthwith,  but  he 
must  give  N  within  reasonable  time  as  to  matters  he  may  be 
reasonably    expected    to    know 62 

Knowledge  of  soliciting  agent   Is  imputed   to   company 84 

That  appraisers  met  without  N  to  company  would  not  avoid  ap- 
praisement          94 

One  who  received  application  and  delivered  policy  (he  having  received 
policy  from  agent  of  company  Issuing  policy)  was  agent  of  com- 
pany,  whose   knowledge   was   imputed   to   company 102 

Where  policy  requires  notice  to  be  given  to  company,   notice  to  agent 

Is  not   sufficient    110 

Statute   requiring   that    N   bo   given   of  maturity   of   premium   does   not 

require  the  giving  of  N  of  maturity  of  premium  note 128 

Knowledge    of    facts    sufficient    to    put    reasonably    prudent    person    on 

Inquiry   Is  equivalent  to  actual   N » 154 

Mere  knowledge  of  insured  that  agent  was  acting  adversely  to  com- 
pany would  not.  prevent  such  agents  knowledge  from  being  Im- 
puted to  principal.   In  absence  of   fraud 154 

New  York   law   requiring  that   N   be  given   as  a  condition  of   forfeiture 

has    no    extra    territorial    force 158 

To  entitle  Insured  to  statutory  penalty  it  Is  not  necessary  to  show 
formal  demand  for  payment  of  policy.  It  Is  only  necessary  to 
show  company  understood  payment  was  demanded 163 

Knowledge    of    agent    who    secured    applications,    delivered    policy,    and 

collected  weekly  premiums  Is  Imputed   to  company 169 

Letter  by  general  secretary  of  society   held  to  be  an  Insufficient  notice 

of    forfeiture     207 

Evidence    considered    and    held    that    whether    N    had    been    mailed    to 

insured   at   his  last  regular  address  was  for  Jury « 220 

Instruction    which    did    not    take    Into    consideration    whether    N    was 

received  within  time  prescribed  by  by-laws  was  erroneous 220 

Denial  of  liability  waives  the  requirement  of  notice 236,   831 

Unconsciousness   excuses   the    giving   of   N   as   required   by   an    accident 

policy    286 

Under  by-laws  it  was  duty  of  local  secretary  to  notify  general  secretary 

of  death,    where   such    local   secretar>'   had   knowledge   of   the  death   246 

That  Insured  received  mail  at  a  different  address  did  not  authorize 
company  to  mail  N  of  assessments  to  such  address,  the  same 
being  different  from  that  given  to  society 247 

Where    N    of    assessment    was    not    sent    to    address    given    in    policy, 

society   could   not  avoid   liability  for  non-payment 247 

Stipulation    In    benefit    certificate    that    no    N    of    assessments    shall    be 

necessary,    Is    valid ; > 255 

Failure   to   give   N  of  assessments,    where   it   had   been   custom   to   give 

such   N,   waives  forfeiture  for  non-payment  of  assessments 255 

Where  assessments  were  a  fixed  and  continuing  charge  levied  by  con- 
stitution,  no   N   thereof   was   necessary 275 

Member  of  mutual   benefit  society  is  presumed  to  know  by-laws. ...  275,  279 

Where    assessments    are    Irregular    In    amount    or    time,    N    thereof    Is 

condition  precedent   to  right   to   forfeit   Insurance 275 

Conduct    of    parties    with    reference    to    necessity    of    furnishing    N    of 

assessments  will   be  considered   In   construing  by-laws 276 

To    sustain    plea    of    forfeiture.    It    was    Incumbent    on    society    to    show 

N  of  forfeiture  as  by-laws  provided   for 289 

Where   by-laws   provide    manher   for    giving   N,    such    by-laws   must    be 

followed,  and  no  other  form  of  N  will  suffice 290 

Knowledge  of  officers  of  local  lodge  is  N  to  Supreme  Lodge 296 

By-law  requiring  N  of  death  to  be  given  within  six  months  is  reasona- 
ble     : 301 

"Immediate"   means   within   reasonable   time 807,  359,  899 

Compliance  with   condition  as  to   giving  N   Is  condition  precedent,    and 

must    be    pleaded ■. 808 

Where    N    was    given    immediately    after  *  finding    of    policy,    although 

after  15  days  as  stipulated  therein.   It  was  sufficient 810 

Annotation:     When  strict   compliance  with   reqyirement  as  to  time  of 

notice  in  accident  policy   Is   excused 811 

Requirements  of  N  and  proofs  are  conditions  subsequent,  and  are 
fulfilled  If  made  within  reasonable  time  notwithstanding  policy 
limitations     818 

Where  beneficiary  did  not  learn  of  assured's  death  until  year  after, 
N  and  proof  made  within  one  month  after  knowledge  was  suffi- 
cient, although  policy  required  such  within  60  days 818 

"Affirmative  proof  of  death  or  disability  •  ♦  •  must  be  furnished 
within  two  months,  and  affirmative  preliminary  proofs  of  paraly- 
sis  must   also   be   furnished   within   14   months" 320 
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Delirious  condition  Is  no  excuse  for  failure  to  srlve  N 821 

Inability  may  excuse  failure  to  give  N  prescribed  by  statute,  but 
contractual  agreement  to  give  N  within  certain  time  is  not 
exercised    by    Inability 321 

Equity  cannot  relieve  against  forfeiture  for  failure  to  give  N  as  con- 
tract   requires    321 

Failure   to   give   N  of  disability   does  not   work   forfeiture  unless   policy 

so    provides     323 

Under   policy,   where   claim   was   made   only   for  death    benefits,    it   was 

unnecessary  to   give  preliminary  N  of  disability 831 

By  sending  officer  to  make  Investigation  within  time  stipulated  for 
furnishing  notice  and  proofs  of  death,  such  N  and  proofs  were 
waived    331 

Requirement  that  proofs  of  loss  be  sent  to  home  office  is  not  complied 

with  by  sending  sAme  to  local  office 336 

Under   statute   providing   that   limitations   of   actions   to   less   than   one 

year,   requirement  of  N  within  10  days  is  void 332 

Although  Insured  did  not  give  N  within  ten  days  of  beginning  of 
Illness,  if,  after  giving  N,  the  illness  continued  for  26  weeks, 
insured  was  entitled  to  indemnity  for  that  period 339 

Requirement    of    "prompt    notice"    is    valid    and    binding    on    Insured. 

notwithstanding  it   may   have   been   of   no   benefit   to   company 346 

Notice  given  30  days  after  loss  was  not  "prompt  notice" 346 

Bond  conditioned  on  faithful  performance  of  duties  by  agent  Is  con- 
tract of  suretyship,  and  no  N  of  obligee's  acceptance  of  bond  is 
necessary '. 357 

Reasonable  time  Is  ordinarily  question  of  fact,  but  If  facts  are  undis- 
puted   It   Is    for   court % 359 

Notice     given    twenty-onedays    after    default    of    contractor    held    not 

within*   reasonable    time 860 

Where  principal  promised  to  remedy  defects,  and  ^  obligee  supposed 
same  had  been  done,  it  was  not  incumbent  on  him  to  notify 
surety      874 

Where  insured  did  not  attach  to  N  of  loss  a  copy  of  account  showing 
prior  experience  with  customer,  as  credit  indemnity  bond  required, 
there    could    be    no    recovery 876 

Notice  given  to  surety  four  'weeks  after  knowledge  of  employes'  dis- 
honesty   held    not    within    reasonable    time 377 

Provision  of  agency  contract  that  no  action  is  maintainable  until  ten 
days  after  service  by  registered  letter  of  written  claim,  can  not  be 
insisted  upon  where  personal  demand  was  made 884 

Furnishing  N  to  liability  company  within  ten  days,  as  policy  required, 

is  condition  precedent  to   right  to  sue 99B 

Burden  Is  on  insured  to  prove  that  notice  was  given 'within  time  stip- 
ulated  in   policy 395 

Requirement  of  liability  poUcy  that  employer  give  N  of  accidents, 
whether  claims  are  made  or  not,  only  impose  upon  him  duty  to  use 
due    care    to    acquire    information 896 

Although  obligee  did  not  give  N  at  time  contractor  defaulted;  but  did 

give  N  when  work  was  subsequently  abandoned,  surety  was  liable.   410 

Provision  in  fidelity  bond  as  to  N  of  default  held  to  be  a  condition  sub- 
sequent to  be  pleaded  and  proved  by  insurer .*  487 

OCCUPANCY. 

[See  Use  and   Occupancy.] 

Burden  of  proof  Is  on  insured  tb  show  that  change  of  O  did  not  con- 
tribute   to    loss 21 

Possession  as  sheriff  under  legal  process  would  be  such  occupancy  as 

would   satisfy   policy   requirements S2 

"Occupied  as  a  saloon"  were  words  of  description,  and  did  not  mean 

that  building  should  be  devoted  to  that  purpose S8 

Burden  of  proof  Is  on  company  to  show  that  change  of  occupancy  in- 
creased  risk 32 

OCCUPATION. 

[See  Accident  Insurance;  Increase  of  Risk;  Policy.] 
One  connected  with  the  real  estate  department  of  a  brewing  company 

is  not  connected  with  sale  or  manufacture  of  beer 167 

Annotation:  Waiver  of  provision  as  to  change  of  occupation  by  con- 
tinued   receipt   of   dues 211 

Having    knowledge    through     proposal,     of    insured's    O,     company     is 

estopped  to  set  up  false  warranties  in  application 212 
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By-law   prohibiting  momberB  from   enKaering  In  sale   of   Intoxicants,   as 

applying  to  policies  thereafter  issued,   is  valid 21S 

Being  pecuniarily  Interested  in  saloon  is  engaging  in  such  business...   814 

"Occupation"     means     "business" 21S 

The  word   "engaged"    Is  equivalent  to   "cary  on" 21 S 

Driver  and  solicitor  for  brewing  company  Is  "engaged  In  sale  of  in- 
toxicants" within  meaning  of  by-law 242 

Statement  by  Insured  that  he  was  a  "merchant"  whereas  he  was  en- 
gaged in  saloon  business,  was  an  evasion  of  facts  avoiding  policy.   266 

Acceptance  of  assessments  with  knowledge  that  assured  was  engaged 

in  prohibited  O  estops  society  to  defend  on  that  ground 27S 

One    engaged    as    mining    brakeman.    in    open    pit    mine,    in    operating 

stripping  cars,  is  not  "railway  freight  brakeman/* 278 

By-law    forfeiting    Insurance    for    engaging    in    sale  .of    Intoxicants    is 

reasonable     279  805 

Effect  of  estoppel  for  accepting  assessment  with  knowledge  of  as- 
Bured's  engagement  in  a  prohibited  O  Is  to  continue  insurance 
free  from  such  prohibition 280 

Re-entering  liquor  business  is  an   "entering  into  the  business" 284 

By-law  forfeiting  benefits  for  engaging  in  liquor  business  is  within  re- 
served   power   to   amend 286 

Course  of  conduct  In  insuring  persons  engaged  in  sale  of  liquors  waives 

by-law    prohibiting    such     286 

Condition  as  to  engagement  in  prohibited  O,  held  to  apply  only  where 

assured's   death   resulted   therefrom '. 298 

Under  contract  authorizing  society  to  "suspend"  member  engaging  in 
sale  of  liquor,  engagement  in  such  O  would  not  ipso  facto  forfeit 
his    insurance 804 

Change  of  O  subsequent  to  issuance  of  policy  was  insufflclent  to  sus- 
tain plea  that  assured  had  made  fraudulent  statements  as  to  O..  824 

Where  warranties  in  Application  as  to  duties  of  employe  were  misrep- 
resented,  surety  was  not  liable  on  bond 421 

OTHEB  INSURANCE. 

[See  Additional   Insurance:   Forfeiture;   Policy:   Waiver.] 

Knowledge  of  agent  of  insured's  intention  to  procure  O,  and  his  prom- 
ise to  endorse  company's  consent  waives  forfeiture 11.     72 

Evidence  considered  and  held  to  sustain  finding  that  Insured  had  In- 
formed the  agent  of  the  full  amount  of  insurance  on  his  property..     14 

"I other   concurrent   insurance   permitted"    does   not    authorise 

procurance  of  O  without   consent 18 

Procuring  O  without  assent  of  company  avoids  recovery 27,     72 

That    improvements    had    been    made    would    not    relieve    forfeiture    of 

policy  for  procurance  of  other  insurance 80 

Procurance  of  O  with  knowledge  of  contemplated  incendiarism  did  not 

constitute   fraud    36 

Knowledge  and  consent  of  agent  to  procurance  of  O  estops  company..     87 

Provision  for  forfeiture  for  procurance  of  O  "whether  valid  or  invalid" 

is   enforceable    87 

Belief    of    Insured    that    other    policy    had    expired    did    not    Invalidate 

rfew   policy    87 

Procurance  of  new  policy  believing  that  old  policy  has  expired  forfeits 

old   policy   under  O   clause 87 

Where  new  policy  had  been  procured  under  mistaken  belief  that  old 
policy  had  expired,  a  cancellation  of  the  new  policy  would  not 
avoid   a  forfeiture  of  original  policy 87 

"Total    insurance   permitted    is   hereby   limited    to    three-fourths   of   the 

actual   cash  value  of  the  property"   impliedly  permits  0 62 

Under  law  prohibiting  co-insurance  clause,  a  policy  requirement  by 
unauthorized  company  that  O  be  obtained  as  a  basis  of  settlement 
by  such  company,   Is  invalid 64 

O    taken    out    without    consent   of   insured    and   not    thereafter   ratified 

by   him  would  not   avoid   policy 88 

Acts  of  adjuster  requiring  assured  to  obtain  estimate  of  cost  of  repairs 

is  waiver  of  forfeiture 90 

Retention  of  premium  with  knowledge  waives  0 101 

Policy  void  because  of  procurance  of  O  pro  rates  with  the  subsequent 
policy  under  the  clause  in  the  latter  that  liability  shall  be  pro- 
rated  with    "other  insurance   whether  valid   or  not" 114 

"Other  companies  and  associations"  does  not  include  insurance  in  acci- 
dent companies  and  fraternal  societies 122 
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Annotation.  Character  of  Insurance  or  company  referred  to  by  question 
In  application  for  life  or  accident  insurance  as  to  other  insurance 
or  as   to   previous  rejection  of  application '. S40 

Omission  to  inform  insurer  of  facts  relating  to  over-insurance  of  vessel 

was  a  non-disclosure  of   material   facts 24S 

OTEBISSVBJLSCE. 

[See  Additional   Insurance;    Other  Insurance.] 

OVER- VALUATION. 

[See  Valuation.] 

OWNERSHIP. 

[See  Mortgage;   Pleading;   Policy;   Title.] 

Purchaser   in    possession   under   contract    of   purchase    is    unconditional 

and   sole  owner    6,     85 

Unconditional  sole  O  is  not  violated  by  existence  of  liens  or  incum- 
brances     6.     13 

Misstatement    as    to    title,    honestly    believing   same    to   be    true    avoids 

policy    17 

Knowledge   of   agent    of    nature    of    insured's    title    estops    company    to 

claim  forfeiture 17,   25,  56,  84,  n,     92 

Existence   of   unrecorded   chattel    mortgage    does    not   violate    condition 

83   to    sole    0 24 

Knowledge    of    agent    that    insured    held    property    as    executor    estops 

company   from   setting  up  sole  O  clause  in  defense 26 

Owner   of    one-half   of    party-wall    has    insurable    interest    in    easement 

of    support    26 

Change  of  title  by  will  or  descent  does  not  avoid  policy 27 

That  building  was  on  leased   ground   was  waived  where  insurer  failed 

to    make    inquiry 38 

Statements  of  account  made  by  former  owner  to  bank  showing  aggre- 
gate amount  of  bills  receivable  at  time  subsequent  to  sale  to 
Insured   held  inadmissible  on  question  of  0 39 

Lessee  of  building  who  Insured  improvements  made  by  him  as  his 
own,  could  not  recover  rental  value;  he  might  have  insured  his 
leasehold    interest    40 

Change  of  O  without  consent  forfeits  insurance 41,  45 

Witness  may  testify  that  crop  of  rice  belonged  to  insured,  where 
evidence  showed  thVt  insured  had  paid  for  harvesting  crop,  and 
that   crop  was  stored   in   her  barn 54 

That  insured's  interest  was  not  sole  O  is  matter  of  defense,  and  need 

not   be    averred   in    complaint 64 

Giving   of    chattel    mortgage    not    authorized    by    law,    does    not    affect 

title  of  insured  and  is  not  an  incumbrajice 75 

Deed  with  defeasance  clause  does  not  effect  change  of  0 88 

As  against  insurer  deed  may  be  explained   by  a  parol  evidence 83 

Where  company  has  notice  of  mortgage  when  policy  is  issued  it  is 
estopped  to  afterwards  defend  on  ground  that  assured  is  not 
sole   owner    88 

Where   soliciting  agent   knew   of   existence   of   chattel   mortgage,    policy 

condition   as  to  sole   O  is  waived 84 

"If  the  subject  ♦  •  ♦  be  or  become  encumbered  by  chattel  mort- 
gage," has  no  reference  to  mortgage  of  part  of  property,  but 
only  incumbrance  in  its  entirety 84 

Under  defense  that  assured  was  not  sole  owner,  where  company  failed 
to  prove  existence  of  tax  certificate  outstanding  against  assured 
at  the  time  of  the  Issuance  of  policy,  there  was  a  failure  of  proof     85 

Issuance  of  tax  certificate  does  not  change  O  before  tax  sale 86 

Stipulation  as  to  sole  O  does  not  distinguish  between  legal  and  equita- 
ble  title   and   latter   is   sufficient *. 86 

Knowledge    of    agent    that    insured's    title    was    a    "homestead    entry" 

estops  company  to  claim   forfeiture  because  O  was  not  in   fee... 91,  92 

Homestead    entryman   has   insurable    interest 92 

Statement   in   proofs  of  loss   that  interest  was  In   fee,   whereas  it   was 

only   a   homestead    entry,   did   not   constitute   fraud. 92 

Burden  is  on  company  to  show  that  assured  is  not  sole  owner 92 

A   deed    conveying   land    and  warranting   that    minor    heir   will    convey 

upon   reaching  maturity,    constitutes   grantee   sole   owner 92 

Mortgagee,  under  standard  mortgage  clause  may  recover,  notwith- 
standing  assured's   false   warranty    that    he   was   sole   owner 93 
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Void  deed  does  not  effect  change  of  title 102 

Plaintiff  need  not  allege  character  of  title  or  inicrcBt  in  property- 
stated  in  policy;  only  an  interest  to  extent  of  claim  need  be 
set   up 108 

Taking  property  under  constitutional  provision  that  corporations  shall 
not  own  realty  except  such  as  is  necessary  to  carry  on  business, 
under  penalty  of  escheat,  is  not  without  due  process 891 

Under  statute  providing  that  corporation  cannot  own  realty  except  for 
needful  purposes  of  its  business,  such  corporation  can  own  realty 
for  a  proper   future  use 891 

Beneficial  owners  are  not  entitled   to   indemnity  under  policy  insuring 

legal   owner    441 

PAID-UP  INSURANCE. 

Where  no   demand   was  made  for   P,    Sec.    7899   of   Mo.    Non-forfeiture 

law  had  no  application  in  determining  rights  of  beneficiary 148 

Present  value  of  P  policy  is  such  sum  as,  at  a  reasonable  rate  of 
compound  interest,  would  equal  face  of  policy  at  end  of  ex- 
pectancy       871 

PARTIES. 

[See  Pleading;   Practice.] 

Where   action   is   by   one    other    than    Insured,    complaint    must    allege 

facts    showing    right    to    sue f 0 

Insured   held  to   be  proper  party   in   action   against   wrong-doer  under 

subrogation    receipt     60 

Second  mortgagee  can  maintain  action  to  reform  policy  without  joining 

owner    and    first    mortgagee *. 66 

Where  loss  occurred  before  expiration  of  notice  of  cancellation,  in- 
sured was  property  non-suited  in  action  on  substituted  policy, 
but  was  not  thereby  prevented  from  joining  both  companies  as 
defendants    in    another    suit 79 

Where  policy  was  issued  in  the  name  of  manager  of  store  with 
knowledge  of  such  facts  such  policy  was  enforceable  at  suit  of 
manager     , 86 

Surety   on  statutory    bond    of   insurer    may    be   joined    with    insurer   as 

party    defendant     92 

Where   loss   exceeds   insurance,    owner    is   only   proper   party    In   action 

against    wrong-doer     ^ 100 

Where  insurer  has  knowledge  that  assured  and  wrong-doer'  are  con- 
templating settlement  it  is  its  duty  to  intervene  and  protect  its 
own    Interest     100 

Stockholders  may  sue  to  enjoin  company  from  doing  ultra  vires  acts..   167 

Answer  in  action  against  society  filed  in  name  of  "Funeral  Benefit 
Department"  of  said  society  should  be  taken  as  filed  by  said 
society     208 

In  action  to  compel  reinstatement,  where  insured  died  pending  action, 
an  order,  made  without  notice  to  company,  substituting  benefi- 
ciaries   as    plaintiffs,    was    improper 815 

Although  by-law  stipulated  that  sick  benefits  were  personal  to  mem- 
ber and  family,  upon  his  death  leaving  no  family,  his  personal 
representative  could  sue  for  benefits  accruing  in  member's  lifetime  226 

Where  company  has  possession  of  policy,  and  beneficiary  sues  as  ad- 
ministrator, not  knowing  that  she  was  named  as  beneficiary,  the 
company  is  estopped  to  object  that  beneficiary,  in  representative 
capacity,  was  not  real   party  in  interest 286 

Beneficiary  in  mutual  benefit  certificate  may  sue  to  recover  thereon  in 

own    name    274 

Under  policy  payable  to  designated   person,   that   person   is  real   party 

in   Interest,   and   assured   could   not   sue   thereon 302 

Jurisdiction  of  federal  court  is  not  de/eated  in  action  against  mem- 
bers of  Ifloyds  association  because  some  of  members  were  not 
served  within  district  where  suit  was  filed,  the  contract  binding 
them    Jointly    and    severally 841 

Payment  by  insurer  did   not  divest  insured  of  right  of  action  against 

wrong-doer   for   benefit    of   beneficial   owners 858 

Employe,     having    obtained    judgment    against    employer,     could     not. 

upon  insolvency  of  employer,  maintain  action  against  indemnitor..   867 

One  creditor  may  not  sue,  on  behalf  of  himself  alone,  on  a  bond 
given  to  secure  faithful  transmission  by  a  banker  of  moneys 
deposited   with   him   for  that  purpose 876 
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Where  parties  insured  ''Morris  et  al.  (See  Schedule)"  and  schedule 
named  plaintlfT  as  one  of  the  Insured,  plaintiff  was  one  of  the 
parties    to    the    contract 889 

Where    an    indemnity    company    paid    a    loss,    and    was    subrogated    to 

rights  against  wrong-doer,  it  was  the  real  P  in  interest 409 

Receiver   of   insolvent   mutual   company   cannot   Join   in   one   action  all 

members  of  company  severally   liable  for  assessments 418 

Where  company  looks  to  agent  for  premium,  he  Is  owner  of  debt 
arising  from  extending  credit  to  assured  for  premium,  and  may 
sue    therefor   in    own   name 419 

Treasurer  of  state,  and  not  successor  to  officer  of  state  institution, 
was  proper  party  in  action  on  bond  of  officer  who  had  em- 
bezsled    funds     448 

Failure    to    demur   to    complaint    is    a   waiver   of    any    objection    as    to 

party-plaintifT    448 

Action  on  statutory  bond  of  a  foreign  insurance  company,  may  be 
maintained  by  any  one  who  has  recovered  Judgment  against 
principal    in    the    bond 447 

There    is    no    privity    between    employe    and    company    indemnifying 

employer,    and    employe    cannot    sue    Indemnitor 460 

PARTNIIBSHIP. 

Policy  on  life  of  one  partner  in  favor  of  P  may  be  assigned  by  P  to 

corporation    succeeding    to    business 151 

Partners  have  Insurable  interest  in  lives  of  each   other 151 

Fact  that   B  was  trading  as  B  &  Co.,   in  violation   of  P  law,   was  no 

defense    to    Insurer 396 

PAYBfENT. 

[See    Evidence;    Premium;    Settlement;    Waiver.] 

Where  check  was  refused  on  grounds  other  than  that  it  was  not  legal 

tender,  it  Was  not  error  to  admit  it  in  evidence 65 

P  of  premium  may  not  be  made  by  canceling  debt  of  agent 80 

That    the    company    neglected,    and    refused    to    pay    loss    is    sufficient 

allegation    of    non-payment 98 

Where  'mortgagee    insures   property   for  own  benefit   he  is   not   obliged 

to   apply    proceeds    to   mortgage    debt 108 

Where  a  company  denied  that  any  amount  became  payable  on  date 
alleged  in  complaint  or  at  any  other  time,  such  denial  raised  an 
issue   as    to   time   when- loss   was   payable 98 

Denial   of   liability  either   before  or  after  suit   was  no   waiver  of  time 

fixed    for    P    of    loss 98 

Policy   providing  for   P  of  semi-annual   installments   did   not    create   a 

trust,    but    a    debt,    which    was    assignable 138 

Defense  of  P  of  premium  note  should  be  specially  pleaded 150 

Where  policy  does  not  stipulate  that  non-payment  of  premium  note 
will  avoid  it.  failure  to  pay  such  note  would  not  forfeit  the 
policy     166 

Tender    of    insufficient    amount    as    P    In    full    if    accepted    operates    as 

accord    and    satisfaction 187 

Whore  company  took  indemnity  bond  from  beneficiary  to  whom  pro- 
ceeds were  paid,  it  was  estopped  to  say  that  such  P  was  in  trust..   198 

P  to  assignee,  who  advanced  money  to  assured  to  be  used  in  gambling 
transactions,  did  not  release  company  from  liability  to  assured's 
executor     199 

Execution  of  note  for  first  premium   held  to  have   constituted   P 203 

Payment    into    court,    where   one   of   claimants    is   outside    of   statutory 

class  entitled  to  take,   does  not  affect  rights  of  other   claimants..   214 

Agreement  whereby  company  paid  part  of  loss  and  loaned  owner  sum 
in  dispute  to  be  repaid  if  recovered  from  other  companies,  did 
not   constitute   voluntary  payment   of   full    loss 846 

That   wrong-doer  paid   loss  over  amount   of  insurance,   was  admissible 

in  action  by  insurer  to   show  that  fire  was  negligently  set  out...   427 

Where  it  was  policy  of  railroad  company  to  pay  fire  loss  regardless 
of  legal  liability,  fact  of  payment  was  no  evidence  of  negligence 
in    action    by    insurer 427 

Acceptance    of   check,    where    payee    indorsed    same    "accepted    in    part 

payment,"   did  not  amount  to  accord  and  satisfaction 452 

PENALTY. 

[See  Statutes.] 
Statute  providing  for  P  and  attorney's  fees  applies  to  policy  insuring 

against    loss    of    rents 89 
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Under  Ark.    laws  assured   may   recover  penalty   and   attorney's   fees  If 

policy  is  not   paid  within  prescribed    time 92 

Under  statute   authorizing  penalty   for   vexatious   delay,    assured   need 

not  make  affirmative  proofs   thereof 101 

Where  no  demand  was  made  before  suit,   beneficiary  was  not  entitled 

to    statutory    penalty     12S 

Loan  contract  in  so  far  as  it  imposes  penalty  on  insured  for  non- 
payment of   loan  is  invalid 157 

To  entitle  plaintiff  to   recover  statutory   P,   there   mxist  be  proof  of  a 

demand    before    commencement    of    suit 1S8 

To  entitle  insured  to  statutory  P  it  is  not  necessary  to  show  formal 
demand  for  payment  of  policy.  It  is  only  necessary  to  show  that 
company    understood    payment    was    demanded 16S 

The  refusal  to  pay  claim   without  litigation   is  evidence  of  vexatious- 

ness  within  meaning  of  statute  providing  P  for  vexatious  delays. .   1€4 

Statute  authorizing  P  does  not  take  property  without  due  process....   199 

Sec.    7068    Rev.    St.    Mo.    1909,    authorizing   P    for   refusal   to    pay    loss. 

applies  to  life  companies    164 

In  determining  Jurisdictional  amount  statutory  P  Is  not  considered....   S64 

Statutory  P,  payable  to  insured  upon  loss,  if  company  was  member  of 

rate  association.   Is  within  police  power  of  state 891 

PBBJUBT. 

[See   Criminal    Law.] 

PfeStSONAL.   FROPBBTT. 

[See   Mortgage;    Policy;   Risk.] 

rairaiciAN. 

[See  Evidence;   Medical    Examiner;    Statutes;    Witnesses.] 
Breach  of  warranty  as  to  treatments  by  P  is  cause  for  forfeiture.  .121,  184 

P  is  incompetent  to  testify  as  to  when  a  man  Is  Insurable 184 

Suppression  of  fact  of  consultation  with  P  who  reported  existence  of 

tubercular  germs  was   fraudulent   concealment 187 

False  representations  as  to  health  and  consultation  with  P  are  ma- 
terial,   and    where    false,    avoid    recovery ' 181 

Proof  of  false  statements  as  to  consultations  with  P  did  not  establish 

fraud     ISI 

Usfng  word    "consulted"   instead   of   "talked   with"  was  not  erroneous 

as    both    conveyed    same    meaning 880 

Statements   as   to   consultations   with   P   have   reference   to   permanent 

and  serious   troubles,   and   not   temporary   ailments 816 

PHTSICVAN'S   DEFENSE    OOBfPANY. 

P  Is  an  insurance  company  within  Sees.   2627  and  2481  Cal.    Civ.   Code  449 

VUkCE  OF  CONTRACT. 

[See  Lex  Loci;   Policy.]  ^ 

PLATE   GLASS   INSURANCE. 

[See  Policy.] 
Where   Are   caused   dynamite   to   explode,   and   concussion   of  exploitton 
broke    glass,    insurer   was    not    liable    under   policy   excepting   loss 
resulting   directly   or   Indirectly   from   Are 802 

PljfiABINO. 

[See  Practice.] 

Allegation    that   proofs   of   loss   were   not    furnished    because    company 

denied    liability  is  a  sufficient   Allegation   of  waiver 11 

Waiver    must    be    specially    pleaded 11 

Conditions  precedent  must  be  pleaded  in  complaint;  conditions  subse- 
quent must  be  pleaded  in  answer,  and  where  so  pleaded  the 
defense  of  waiver  or  estoppel  was  open  to  plaintiff  without 
pleading    12.  108 

Answer  to  whole  complaint   must   be   good   as  to  whole   complaint....     IS 

Answer,     setting    up    breach    of    warranties,    and    not    stating    which 

warranties    were    breached,     is    insufficient 15 

To    avoid    liability    on    ground    that    insurance    of    intoxicating    llQuors 

was   against   public   policy,   the   defense   should   have  been  pleaded     22 

Claim  of  company  that  it  was  liable  for  no  more  than  what  it  would 

cost  to  replace  goods  should   be  pleaded 22 
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Allegation  of  performance  of  all  conditions  on  his  part  to  be  per- 
formed, is  not  equivalent  to  allegation  of  performance  of  condi- 
tions    of    policy 25 

Complaint  alleging  that  although  policy  was  issued  in  name  of  one 
of  complainants,  who  was  executor  of  the  estate,  of  which  agent 
knew,    is  sufflcient    against    demurrer 25 

Permission  to  amend  pleading  so  as  to  conform  to  proof,  in  absence 
of  proof  that  other  party  was  misled.  Is  within  discretion 
of    court    $9 

Where    action    is    by    one    other    than    insured,    complaint    must    allege 

facts    showing   right    to    sue 50 

That  insured's  interest  was  not  sole  .ownership   is  matter  of  defense, 

cmd  need  not  be  averred  In  complaint 54 

Appearance   held   waiver   of   misnomer 9S 

To  take  advantage  of  conditions  of  policy  for  appraisal  of  loss,  com- 
pany must  plead  disagreement  as  to  amount  of  loss  prior  to  com- 
mencement    of    suit : . . .     77 

Fraud   must    be   specially    pleaded 80,  173,  193 

Failure   of   assured   to   name   appraiser   is   not   defense   unless   P   show 

a   disagreement 94 

That    the    company    neglected    and    refused    to    pay    loss    is    sufficient 

allegation    of    non-payment 98 

Where  a  company  denied  that  any  amount  became  payable  on  date 
alleged  in  complaint  or  at  any  other  time,  such  denial  raised  an 
issue   as   to   time   when   loss   was   payable 98 

Plaintiff  need  not  allege  character  of  title  or  Interest  in  property 
stated  in  policy;  only  an  Interest  to  extent  of  claim  need  be 
set   up    108 

Allegation   that   plaintiff   furnished    "as   particular   an    account   of   the    • 
loss   as   case   would   admit"    held   sufflcient,    where   policy   did   not 
specify   character   of  such   proofs 109 

Plaintiff    must    plead    and    prove    conditions    precedent;    breaches    of 

warranty  must  be  pleaded  and  proved  by   company 10^ 

Where  complaint  was  on  executed  contract,  and  proof  showed  merely 

an  executory  contract,   the  variance  was  fatal 110 

Under  .  statute   requiring  application   to   be   attached   to   policy,   it   was 

proper  to  strike  application  from  complaint  where  not  so  attached  128 

Complaint  on  policy  held  to  set  forth  cause  of  action 141 

Defense  of  payment  of  premium  note  should   be  specially  pleaded....   150 

Answer,  in  action  on  premium  note,  failing  to  allege  that  note  in 
controversy  was  given  for  policy  alleged  to  have  been  canceled, 
is    insufficient    150 

Complaint    must   allege    death    of   insured;    allegation    of   presumptive 

death  is  not  sufflcient 150 

In  action  on  policy  payment  of  loan  need  not  be  pleaded 157 

In  action  against  third  party  for  fraud  in  procuring  issuance  of  incon- 
testable policy,   company   must   plead  such   fraud   with   certainty..    173 

To  sustain  a  plea  of  fraud  it  must  be  alleged  that  the  statements 
were  made  with,  intent  to  deceive  and  that  they  related  to  mat- 
ters material  to  the  risk,  and  that  such  representations  were 
relied  upon  by  the  party  setting  up  such  fraud 17(r 

By  answering  bill  of  interpleader,  which  showed  that  one  of  claim- 
ants was  entitled  to  fund,   the  defects  In  such  bill  were  waived..   20& 

Answer  in  action  against  society  filed  in  name  "Funeral  Benefit  Depart- 
ment" of  said  society  should  be  taken  as  filed  by  said  society....  20S 

In  plea  that  insured  was  violating  law  at  time  he  met  death,  by 
attempting  to  kill  another,  defendant  should  have  alleged  that 
such   acts   were   not   in   self-defense 211 

Complaint,  which  alleges  in  present  tense,  existence  of  by-laws,  but 
which  falls  to  show  their  existence  at  time  of  members  death 
is    insufficient     22* 

Facts   constituting   estoppel    must    be    pleaded 280 

Tender   must    be   pleaded   and    proved    to    entitle    company    to    rely    on 

misrepresentations    as    defense 280 

Amended    complaint    for    different    amount    was    not    a    new    cause    of 

action  so  as  to  be  affected  by  statute  of  limitations 287 

Granting  of  leave  to  amend  answer  after  case  was  called  for  trial  was 

within  discretion   of   court 261 

Sufficiency    of    answer   to    show    insured's    ineligibility    to    membership, 

considered     267 

Bill  of  interpleader  is  not  proper  remedy  to  test  validity  of  policy....   285 
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Complaint    must    ihow    either    performance    or    waiver    of    conditions 

precedent    H,    109,  S87 

In   action   by    original    beneficiary,    new   beneficiary   may    not   question 

sufllclency    of    complaint 387 

Proofs  of  waiver  may  be   made  under  allegation  of  performance 294 

Filing  general  denial  to  complaint  setting  out  contract  Is  an  admis- 
sion of  execution   of   the    contract 802 

In  action  on  accident  policy.  It  was  not  nelessary  to  plead  inapplicable 

conditions    of    policy 807 

Notice    and    proofs    of    loss    are    conditions    precedent,    and    complaint 

must    show    compliance    or    waiver 308 

Where  answer  makes  no  Issue  on  sufllclency  of  proofs  of  loss,  no 
question  can  be  raised  concerning  same  either  in  evidence  or 
argument     * 808 

After  default  Judgment,  complaint  will  be  held  sufficient  If  It  appears 

that  Injury  was  covered   by   any  provision  of  the  policy 818 

To  what  extent  exhibit  may  be  referred  to  to  amplify  complaint 818 

Pleading  contract  according  to  Its  legal  effect  is  sufficient  In  Alabama  332 

Notwithstanding  prayer  was  for  Judgment  on  account  of  Insured's 
death,  plaintifT  was  entitled  to  recover  for  disability,  where  it 
appeared  that  insured  had  not  died  within  period  entitling  his 
beneficiary     to     death     benefits 339 

Allegation   that  property   "was  by   the  perils  of  the  sea   wrecked   and 

totally    lost"    is    sufficient    allegation    of    loss 841 

In    action    by   agent    for    damages    for    libel,    loss    of    agency    as    result 

thereof    should    have    been    specially    pleaded 854 

Where    foreign    statute    Is    relied     on    as    confering    cause    of    action. 

complaint    must    show    such    right 866 

*In  action  by  receiver,  complaint  held  Insufficient  to  show  that  Su- 
preme Court  of  foreign  state  had  statutory  authority  to  dis- 
solve   the     corporation 855 

Allegation  by  surety  that  It  had  paid  Judgments  against  principal 
for  $15,000  Is  not  an  allegation  that  $16,000,  the  amount  of  the 
bond,    had    been    paid 856 

Indictment  for  embezzlement  need  not  allege  that  company,  from 
which  money  was  embezzled,  was  a  corporation,  where  Its  name 
raises  such  a  presumption 864 

Allegation  that  principal  had  never  paid  Judgment  held  sufficient 
to  show  breach  of  appeal  bond  without  alleging  in  terms  that 
conditions   of   bond    had    been   violated 867 

Where   answer  set   up   new  matter,   plaintiff  should   be   required   to   file 

a    reply    6.   44,  894 

Complaint  alleging  that  surety  protected  Itself  by  having  principal 
"to  identify  It"  Is  demurrable  on  ground  that  it  did  not  allege 
manner   In   which   surety   was   to   be   Indemnified 410 

General     custom    or    usage    need    not    be    pleaded,     but    local    custom 

must    be     419 

In  action  against  wrong-doer  allegation  that  W  had  settled  for 
loss  above  insurance  did  not  render  complaint  insufficient,  there 
being  no   allegation   that  the   settlement   was  a  compromise 427 

Insurer  should  have  pleaded  that  moneys  embezzled  were  not  cov- 
ered  by   bond,   to  entitle   it   to  such  defense 480 

General  allegation  of  performance  of  conditions  precedent  held  suffi- 
cient   in    Colorado 481 

Misrepresentation   in   application   must   be   pleaded   to   avail   insurer  as 

a    defense    481 

Bar  of  contract   limitation  may  be  Invoked  by  demurrer 489 

Sufficiency    of    complaint    in    action    to    rescind    stock    subscription    on 

ground  that  agreement  of  corporation  was  ultra  vires 448 

Complaint    on    surety    bond,    alleging    defalcation    of    certain    sum.    Is 

sufficient    without    itemizing    the    amounts    embezzled 444 

Complaint  by  employe  against  liability  company  on  theory  that  it 
had  fraudulently  procured  entry  of  Judgment  for  nominal  sum 
In  favor  of   employe   against   employer,    held   insufficient 450 

PLBDOB. 

Nature  of  P  and   rights  of   parties,    considered 146 

Pledge  for  loan  Is  not  a  surrender  of  policy  within  Mo.  Non-forfeiture 

law     148 

"Pledge"     defined     156 

Assignment  of  policy  to  secure  loan  held  to  be  a  P  and  not  a  chattel 

mortgage     156 
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Parties  to  contract  of  P  may  by  agreement  provide  manner  of  en- 
forcement,   not    contrary    to    law 167 

Contract  of  P  In  bo  far  as  It  Imposes  a  penalty  on  insured  far  non- 
payment   of    loan    Is    Invalid 167 

Holder  of  pledged  policy,  who  had  agreed  to  pay  premiums  on  that 
specific  policy,  is,  upon  Insolvency  of  insurer,  excused  from 
further    payments    884 

POISON. 

[See  Accident  Insurance;  Policy.] 
"Poison   taken  or  administered"    means   Internal   taking,    and   did   not 

exclude  death   resulting  from  contact  with   poison  ivy 821 

Exception  of  death  resulting  from  poison  administered  or  inhaled, 
does  not  cover  medicine  administered  in  good  faith  to  alleviate 
pain     82* 

POLICEMEN'S  RELIEF  ASSOCIATION. 

[See  Assessment  Companies:  Fraternal  Benefit  Orders.] 
Dismissal    from    police    force   under   pension    law    is   such    a   dismissal 

within  by-laws  of  P  as  to  entitle  member  to  benefits 32S 

POLICY. 

Where  policy  requires  P  to  be  made  within  certain  time,  but  provides 
no  forfeiture  for  default,  failure  to  furnish  P  within  time  specified 

merely   postpones  right  of  action 76 

[See    Certificate;    Constitution    and    By-Laws;    Contract;    Statutes.] 

Policy    providing    for    payment    of    semi-annual    installments    did    not 

create  a    trust,    but  an   assignable   debt 188 

Act   of   company  satisfying   loan   out   of  net   value   of   policy   was   not 

a  "surrender"  of  the  policy  within  the  Mo.  Non-forfeiture  law....   147 

Pledge  for  loan  Is  not  a  "surrender"  within  meaning  of  Mo.  Non- 
forfeiture   law     148 

Under  participating  P,  insured  was  not  entitled  to  have  a  proportion 
of  profits  applied  to  purchase  of  extended  Insurance,  where 
under  terms  of  P  such  profits  were  not  to  be  distributed  until  end 
of    accumulative    period 168 

Provision  in  Industrial  policy,  that  if  death  occurs  from  accident 
within  six  months  full  amount  will  be  paid,  is  not  in  violation 
of  Mass.  law  requiring  that  life  and  accident  insurance  must  be 
written   in  separate  and   distinct   policies 1G8 

An  Insurance  company  after  electing  to  do  business  on  the  non- 
particlpatlng  plan  may  not  give  retroactive  benefits  to  existing 
policyholders  by  reducing  premiums  or  increasing  benefits 166 

Incontestable  clause  inures  only  to  benefit  of  assured  and  his  bene- 
ficiary  and  cannot  be  Invoked  by  stranger  to  contract 17S 

Stipulation  that  no  obligation  is  assumed  unless  assured  was  In  good 
health  at  time  of  delivery  of  policy  Is  inconsistent  with  incon- 
testable  clause    189 

"Incontestable   from   this  date"   precludes   defense   of   fraud 288 

Payable   to    "S   and    heirs"    has   reference   to   heirs   of   beneficiary,    and 

not    heirs    of    Insured 246 

There  was  no  "conviction  of  felony"  where  Insured  died  pending 
appeal   from  conviction  In  lower  court 247 

"Violation    of    law."    as   used    in    policy,    does   not    contemplate   insane 

acts     248 

"Good     health"     construed 24i^ 

"Permanent   paralysis  of  either  extremities"   covers  paralysis  of   hand  261 

"Total    disability,"    construed 268 

Condition   as   to   good    health    at    time   of   delivery   of   policy   does   not 

apply  to  a  delivery  of  a  new  certificate  to  a  new  beneficiary 266 

Woman,    with    whom    insured    lived,    believing    her    to    be    his    lawful 

wife,   is  a   "wife"   within  meaning  of  policy 268 

"Legal  representatives  related  to  member  as  ,"   construed  298 

"Legal    representatives"    mean   Insured's    "executors,    administrators   or 

assigns"     126,  298 

Incontestable  clause  of  benefit  certificate  should  be  construed   liberally 

against    society     298 

"Immediately  disable"   held  to  relate  to  weekly  Indemnity  and  not  to 

Indemnity    for    death 807 

Death    from   accidental    Injuries    "Independently    of   all    other    causes," 

construed 809 
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Death  from  "bodily  injuries  of  which  there  existed  no  external  or 
visible  mark  upon  the  body  of  contusion  or  wound  sufficient  to 
cause    death."     construed 809 

Death  from  "bodily  injuries,  independently  of  all  other  causes,"  con- 
strued        S14 

Provision  as  to  distribution  of  proceeds  should   be  construed   in  same 

manner  as  testamentary  provision  in  will SIS 

Under  policy  provldlnsr  for  payment  of  weekly  indemnity,  there  may 
be  "final"  proof  as  to  each  weekly  loss,  and  separate  actions 
thereon     S18 

"Disease  which  shall  •  •  •  result  •  •  •  in  permanent  paraly- 
sis,"    construed     819 

"Poison  taken  or  administered"  means  Internal  taking,  and  did  not 
exclude  death   resultlner  from  contact  with   poison  ivy 828 

Conditions    of    voluntary    contract    not    void    as    against    public    policy 

are  binding  obligations  and  cannot  be  altered  by   courts 821 

Poisoning  resulting  from  coming  in  contact  with  poison  ivy  is  "acci- 
dental"       882 

"Visible    external    marks,"     it    Is    not     necessary    that    they    appear 

instantly      882 

"Accident,"    defined     888 

Company's   book   of   Instructions   to   agents   Is   incompetent   to    change 

or   modify   P    contract 824 

Under  statute  providing  that   limitations  of  actions  to   less   than  one 

year,  requirement  of  notice  within  ten  days  Is  void 882 

Warranty    endorsed    on    policy    and    referred    to    therein    Is    "plainly 

expressed  In  the  policy"    within  meaning  of  laws  of  Alabama. . . .   882 

Policy  Insuring  against  general  average  contribution  by  insured,  con- 
strued        348 

Where  valuation  clause  was  not  filled  in.   policy  was  an  open  policy, 

under  which  value  of  property  must  be  proved 846 

"Open    Policy,"    construed 846 

"On  fire,"   as  used  in  Marine  policy,   construed 847 

"Highest   previous   Indebtedness"    as   used   in   credit   Indemnity   policy, 

construed     876 

Running  into  a  hole  in  street   held   no   "collision'*   within  meaning  of 

automobile   policy    879 

Under   P   insuring   against    loss   from    liability,    no   loss   was   sustained 

until    liability   wis   established   by  Judgment 882 

Where  policy  insured  "Morris  et  al.  (See  Schedule)"  and  schedule 
named  plaintiff  as  one  of  the  insured,  plaintiff  was  one  of  the 
parties    to    the    contract 889 

Provision   of    P    that    suits    must    be    brought    in    certain    county    held 

to     be     void 897 

Under   reserved   power  to   amend   by-laws,    company   could    not   impair 

P,    by   reducing   scope    of   risk 406 

Deferred  annuity  P  is  not  void  as  against  public  policy 404 

Leading    Article:     Social    insurance 410 

"Visible  marks,"   as  used   In   burglary   P,   construed 414 

"Promise    to    pay     •     •     •     during    continuance    of    this    policy"     has 

reference    to    the    insurance   contract 451 

Lflmltatlons  in  P  upon  authority  of  agent  are  not  binding  as  to  trans- 
actions   before    delivery    of    policy 44,  61 

Agent  with  power  to  waive  in  writing  may  insert  in  writing  condi- 
tion  in  conflict   with  printed  portions  of  P 69 

Agent,  having  power  to  waive  written  provisions  of  P,  binds  company 
by  inserting  In  writing  conditions  conflicting  with  those  that  he 
might    have    waived 69 

"No  person  unless  duly  authorized  in  writing  shall  be  deemed  the 
agent  of  the  company"  relates  solely  to  matters  connected  with 
policy    after    Its    Issuance 79 

Standard   P  imposes  no  duty  on   assured   of  showing  that   agent   who 

Issued    P  had  authority   to  so  do 79 

That   P   embraced    articles   not   owned   by    insured   did    not   constitute 

a    misrepresentation     42 

"Concealment"    Is  the   intentional   withholding   of  material   facts 86 

Statements   of   applicant   are   representations   where    P   stipulates    that 

It    contains    entire    agreement 169 

Under  statute  providing  that  whole  contract  must  be  expressed  in 
policy,  company  may  not  set  up  evidence  of  breach  of  warrafities 
in  an  application  not  attached  to  the  P  although  such  facts  may 
be  proved  to  sustain  a  plea  of  fraudulent  procurement 176 
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"No    such    statement    shall    avoid    the    policy    unless    contained    In    a 

written  application."   as  used   In  Minn.   Standard  policy,   construed  19S 

"Representations"    and    "warranties"    dlstlneruished 228 

"Insanity,  or  any  other  hereditary  disease"  contemplates  only  heredi- 
tary   Insanity     228 

"Illness"    does    not    contemplate    ailment    of    a    trifling    or    temporary 

nature     287 

Although  P  provides:  "each  and  every  part  (of  application)  shall 
be   held    to   be   a  strict   warranty."    statements   in   application   are 

reppesentations 272 

Annotation:      What    reference    in    policy    to    application    will    make    it 

part     of     policy 4^4 

Compliance  with  condition  as  to  arbitration   is  condition  precedent...     82 
Loan  affreement  is  not  indivisible  part  of  contract,    but  is  collateral 

thereto     118 

"Net  value"    construed    129 

"Occupation"    defined     214 

"Experience"  as  used  in  credit  indemnity  policy,  defined 876 

"Loss"   and   "liability,"   as  used   in  indemnity  policy,    distinguished....   384 

"Windstorm,"  as  used  in  tornado  policy,  defined 40S 

Policy  held  to  have  taken  effect  on  day  it  was  dated  and  not  at  time 

of    delivery     187 

Upon  acoeptanoe  of  policy  Insured  becomes  bound  by  forfeiture  pro- 
visions   contained    therein 5 

Gasoline   "stored  or  kept"   does  not  include  gasoline   in  a  stove  being 

used     for    cooking    purposes 2 

"Kept  or  allowed"    has  reference  to  habitual  keeping  of  gasoline 88 

£bcoept  loss  caused  "directly  or  indirectly"  by  certain  causes,  and  then. 

after  a   semi-colon,    "or   for   loss     ♦     ♦     ♦     occasioned    by     •     •     • 

earthquake"  does  not  except  loss  caused   indirectly  by  earthquake       1 

Exception   of   loss   caused    "directly   or   indirectly   by   Invasion     ♦     •     • 

or  by  order  of  any  civil  authority"   excepts  loss  caused   indirectly 

by   order   of  civil   authority 41 

"Losa  caused  directly  or  indirectly  by  •  •  •  earthquake  •  •  • 
or    (unless    fire    ensues    and.    In    that    event,    for    damages    by    fire 

only)    by  explosion  of  any  kind,"   construed 98 

If  building,  or  any  part  thereof  fall,  except  as  result  of  fire,  con- 
strued     32,  38 

"Fall  of  building"  means  fall  of  substantial  part  which  would  destroy 

Its  distinctive  character  as  a  building 106,  107 

Annotation:     Fall   of   building  clause   in   fire  policies 314 

"Increase    of    haxard"    has    reference    to    changes    in    conditions    upon 

Insured's  premises,  and  not  on   those  adjacent 34 

"Hazard"    defined     8S 

"Moral ,  hazard"    defined 8S 

"Increase     of     hasard"     refers    to     hazards     resulting    from     physical 

changes    86 

Annotation:  Effect  of  temporary  condition  which  ceased  before  loss, 
under  general  provision  against  increase  of  risk,  or  speoiflc  pro- 
vision  against    certain    condition US 

"Complete    Iteniized    Inventory."    construed 62 

Stipulation    that    risk    did    not    commence    until    inventory    had    been 

taken    held    Inconsistent   with    insuring   clause    and    without    effect     68 
P    Insuring    building    and    personal    property    for    single    premium    is 

divisible  as   to  personal    property   without   the   building 74 

"Immediate   notice"    means   within   a   reasonable   time 807 

Policy   Is  contract  of  state   where   countersigned 76 

Self-destruction  as  result  of  insanity  is  not  suicide 250 

"Suicide   Is  voluntary   and    intentional   act   of   self-destruction" 288 

••^- other   concurrent   insurance   permitted"    does   not    authorise 

procurance  of  other    Insurance  without   consent 18 

Provision,  for   forfeiture   for   procurance   of   other   insurance    "whether 

valid  .  or    invalid"    Is   enforceable 87 

Provision  avoiding,  policy  for  other  insurance  taken  without  com- 
pany's consent  is  valid • 78 

"As  li^terest  may  appear"  means  Interest  at  time  of  loss;  conse- 
queatiy  a  second  mortgage  to  the  same  mortgagee  without  con- 
sent .  would    not    avoid    recovery 7 

Mortgage  clause   creates  a  new  and   distinct   contract   with   mortgagee 

beyond  the  control  or  effect  of  any  act  of  the  mortgagor 18 

Payable  to  mortgagee  as  interest  may  appear  has  reference  to  mort- 
gage of  which  company  knew,  and  none  other 27 
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Clause  of  policy  protecting  mortKaeree  without  regard  to   any  act  or 

omission  of  mortgagor  Is  not  against  public  policy 96 

"If  the  subject  •  •  •  be  or  become  encumbered  by  chattel  mort- 
gage." has  no  reference  to  mortgage  of  part  of  property,  but 
only  encumbrance   In   Its  entirety 84 

Provisions  of  standard  policy  with  reference  to  proceedings  after  loM 
do   not   apply   to   mortgagee 101 

Stipulation  as  to  sole  ownership  does  not  distinguish  between  legal  and 

equitable  title  and  latter  Is  sufficient 86 

Measure  of  recovery  on  P  Insuring  against  loss  of  profits  is  percentage 

of  profits  on  amount  of  damages  sustained SI 

Attachment  of  three-fourths  value  clause  impliedly  permits  other  in- 
surance          IS 

Clause   of   P   providing   for   pro   rata   reduction   of   loss   to    correspond 

with   rates  of  other   companies   Is  void 7S 

Acting  as  fireman  on  switch  engine  Is  engaging  in  "service  of  switch- 
ing  cars"    lis 

Where  P  acknowledged  receipt  of  premium,  a  stipulation  therein  that 
It  would  be  void  If  any  premium  note  were  not  paid  at  maturity 
applied   only   to   notes  given  for  subsequent   premiums 140 

Insurance   company   may  reduce  Its  rates  of  premiums  to   be   charged 

on    future    business 166 

Stipulation  that    If   policy   becomes   void   all    premiums   paid   shall   be 

forfeited.    Is    Invalid 169 

Provision    for    forfeiture    Ipso    facto    for    non-pasrment    of    aasessments 

is  valid    S68 

Provision   authorising   deduction   of   assessments   for   unexpired   period 

of  expectancy  will   be  enforced S96 

Clause  with  reference  to  making  proofs  of  loss  will  be  liberally  con- 
strued   In   favor   of   assured Ill 

"Satisfactory    proofs    of    death,"    construed 190 

Where   rider  Is  attached   to  P,   It   becomes  part  of  contract,   the  P  so 

providing     I 

A  slip  of   paper  Is   not   a  part   of  contract  merely  because   pinned   to 

policy    91 

Requirement  that  waiver  be  in  writing  does  not  apply  to  stipula- 
tion  to   be  performed   after  loss 8S 

Condition  precedent  to  Inception  of  contract  may  be  waived 79 

Clause   providing   that  waiver  must   be   In   writing  applies   to   express 

waiver,  and  not  to  waiver  implied  by  law  from  course  of  conduct  ISI 

"Waiver"   Is  voluntary  relinquishment   of  known  right SIT 

Where   waiver   prevents    forfeiture    liberal    construction   will    be   placed 

on  acts   of  party  waiving  with  view  to  bringing  about  waiver. . .  SS6 

"Waiver,"    defined    481 

"Void"   as  used   In  policy   means   voidable ISS,  169,  S4S 

"Total    Loss."    construed 101 

Mich.  Laws  1907,  C.  170.  Sec.  1,  relating  to  policies  of  mutual  com- 
panies, and  being  amendatory  of  the  Standard  Policy  Law,  con- 
strued          IB 

"One  story  brick  •  •  •  and  additions"  held  to  apply  to  wooden 
addition,   there  being  no   other  addition B7 

Annotation:     Import  of  word  "additions"  in  policy  of  fire  insurance...  IIB 

"If  property  Is  exposed  to  damage  by  fire,  insured  shall  make  reaaona^ 
ble  exertion  to  protect  same"  has  reference  to  property  threat- 
ened, not  to  property  which  has  been  damaged  by  fire SI 

Warranty    that    sprinkler    system    would    be    kept    in    working    order 

"at  all  times"  where  P  authorised  repairs,  <^nstrued 81 

Requirement  that  damaged  and  undamaged  property  be  separated  has 

no  force  where  all  of  property  was  damaged 86 

General   rules  for  construing  insurance   contracts  given SOS 

Exceptions  are  construed  strictly  against  company 1,  SS9 

Provisions  of  policy  are  strictly  construed  to  uphold   contract 897 

Every  provision  of  P  should  be  given  effect  If  possible 89,  70,  888 

Policy  will  be  enforced  as  made  If  not  ambiguous  or  against  public 
policy     188 

All   that   can  be   required   of  assured    Is  a   reasonable  and   substantial 

compliance    with    policy 118 

Contract  Is  construed  to  give  effect  to  Intent  as  disclosed  by  applica- 
tion and  policy  viewed  In  light  of  facts  Imparted  to  agent 84 

Rule    that    doubtful    terms    are    construed    strictly    against    company 

applies    to    standard    policy 79 
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Where  there  la  conflict  between  printed  and  written  portions,  the  lat- 
ter   will    control 69,  69 

Plain  intention  of  parties  cannot  be  nullified  by  construction 869 

Like  other  contracts,  P  must  receive  reasonable  interpretation  conso- 
nant  with    intent   of   parties 41 

Insurance   contracts   are   STOverned   by   the   same   legal   principles    that 

apply   to   other  contracts 7 

Provisions  as  to  acts  to  be  performed  after  loss  should  be  reasonably 

construed     16 

The   law  Is   a  part   of   every   contract   as   much   as  if  written   therein 

at    length    169 

Where    intent    to    make    application    part    of    policy    clearly    appears, 

both  will  be  construed  together  regardless  of  phraseology 167 

Inconsistencies  are   resolved   in   favor   of   insured 68,  169,  406,  4.48 

Policy   is   construed   most   favorably   to   insured 62,  104,  169 

Forfeiture  are  not  favored  and  will  not  be  implied 86,  818,  866,  889 

Same  rule  of  construction  applies  to  benefit  certificates  as  to  ordinary 

life    P 262,  298 

Printed  form  of  contract  is  construed  strictly  against  maker 60 

Because    company    prepares    contract,    rule    of    construction    is    strictly 

against    It     68,  70,  104,  817,  818 

Ambiguities  are  resolved  in  favor  of  assured 

1,    86.    108,    206,    267,    810.   879 

POUOYHOLDEBS. 
FBACnCE. 

[See  Evidence;  Pleading.] 

Permission   to  amend   pleading  after  argument  was   within   discretlan 

of    court    14 

Where  insured  was  allowed  to  amend  complaint  so  as  to  allege  waiver, 
It  was  error  tor  refuse  new  trial  where  defendant  had  asked  for 
continuance  and  had  made  affidavit  that  it  could  show  facts 
avoiding    the    waiver 20 

Where  there  is  no  conflict  in  evidence,  the  sufllciency  is  one  of  law...     81 

Permission  to  amend  pleading  so  as  to  conform  to  proof,   in   absence 

of  proof  that  other  party  was  misled,  is  within  discretion  of  court     89 

Error    cannot    be    predicated    on    giving    of    instruction    favorable    to 

party   objecting    61 

Whether  or   not   Insured   will   be   entitled   to   recover   is   no   cause   for 

dismissal   of  bill   to  reform  policy 67 

Action  against  Insurer  alleging  adjustment  of  loss  is  action  on  policy 

and    not    on   adjustment 71 

Court   of   equity   may   enjoin   separate   actions   on   several    policies   on 

same  risk   to  prevent      multiplicity   of  suits 71 

Withdrawal  of  foreign  company  from  state  after  liability  has  been 
incurred,  but  before  siiit  has  been  brought,  such  fact  not  appear- 
ing on  face  of  summons,  is  no  ground  for  quashing  summons. ...     76 

Where  mortgagee   had   not   been  in  possession  of   goods,   court   should 

not  have  required  him  to  furnish  bill  of  particulars 8T 

Overruling  motion  to  set  aside  default  is  within  discretion  of  trial  court     87 

Failure   of   defandant   to   appear   at   time    of   trial    is   waiver   of   trial 

by  jury    87 

Annotation:  Jurisdiction  of  equity  to  adjust  losses  between  concur- 
rent   insurance    policies 116 

To   entitle  company  to   make  examination  of  insured   it   must  appear 

that  testimony  desired  relates  to  material   issue 121 

Right  of  interpleader  does  not  exist  where  company  has  placed  itself 
under  an  independent  liability  to  either  of  two  claimants 127 

That  company  had  agreed  to  pay  to  assignee  amount  of  his  insurable 

Interest  does  not  defeat  its  right  to   interplead 127 

Where  answer  sets  up  affirmative  defenses  burden   is  on   company   to 

prove    them     189 

What  facts  must  be  proved  by  plaintiff  to  establish  claim  on  policy..  189 

The  only  question  which  may  be  considered  in  quo  warranto  pro- 
ceedings is  whether  some  public  mischief  is  being  done.  The 
rights   of  Individuals  may   not  be   considered 166 

Exclusion  of  defense  of  false  representation  as  to  insurability  was  not 
cured  by  giving  instruction  on  evidence  that  crept  into  record 
that  If  insured  was  not  insurable  there  could  be  no  recovery....  177 

Interpleader   Is   an   equitable   proceeding 196 

1911-36 
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Pleading    forelgrn    Judgment    is    not    setting    up    equities    existing    in 

favor    of    others 196 

Annotation:     Abatement    of   action   on   insurance    policy    by   reason   of 

pendency  of  action   In  foreign  Jurisdiction 197 

What  facts  are  necessary  to  entitle  company  to  interplead 207 

Where  bill  of  Interpleader  is  sufficient  court  should  order  nxoney  paid 

into  court;  if  insufficient,  the  bill  should  be  dismissed 208 

Judgment   in  action  on  policy   is  res  adjudlcata  of  action  to  restrain 

enforcement   of   such   Judgment 208 

In  action  to  compel  reinstatement,  where  insured  died  pending  action, 

an  order,   made  without  notice   to  company,   substituting  beneflci-> 

arles  as  plaintifCs,  was  improper 216 

It  was  error  to  refuse  peremptory  instruction  where  evidence  of  breach 

of   warranty    was    undisputed 219 

Company   is   charged    with    having   waived   defense    not    raised    in    first 

trial     221 

Instructions   must   be   applicable    to    Issues 227 

Costs   of   mandamus    proceedings    to    compel    reinstatement    of    officers, 

where  removal  was  wrongful,  were  properly  taxed  to  society....  289- 
Proof  of  non-payment  of  fixed  assessments  should  have  been  permitted 

without    first    having    proved    the    malcing    of    other    assessments 

by    directors     268 

Where    court    held    that    policy    was    on    assessment    plan    defendant 

should    have   been   permitted   to   introduce   evidence  that   it   was  a 

fraternal    benefit    society,    even    though    this    was    not    theory    of 

answer    .• 269 

In   action    by   original    beneficiary,    new    beneficiary    may   not   question 

sufficiency     of    complaint 287 

In   action   on   benefit   certificate   where   complaint   alleged   that   society 

had   funds  on   hand  sufficient   to   meet   obligation,   it   stated   cause 

of    action    at    law 289 

Where  defense   was  suicide,   it   was  not   error   to   refuse,  to   submit   to 

Jury    questions    as    to    whether    or    not    assured    was    short    in    his 

accounts    with    his    employer 802 

Argument  of  counsel  referring  to  beneficiary  as  "weeping  widow,"  etc, 

held    no    ground    for   reversal 802 

Judgment  by  default  admits  truth  of  facts  wall  pleaded 818 

Allegation    of    compliance    and    proof    of    waiver    is    such    variance    as 

will    Justify    non-suit 822 

Court    of    equity    reforming    instrument    may    retain    Jurisdiction    and 

enforce    instrument   as   reformed 816 

Where  answer  set  up  new  matter,   plaintiff  should  be  required  to  file 

a    reply    894 

In  federal  courts,  sufficiency  of  service  of  process  Is  raised   by  motion 

to   quaslT   return    regardless   of   state    P 398 

Proof  of  estoppel  held  admissible  under  allegation  of  waiver 407 

Bar  of  contract  limitation  may  be  invoked  by  demurrer 489 

Failure    to    demur    to    complaint    is   a   waiver    of   any    objection    as    to 

party-plaintlff      448 

Constitutionality    of    Wash.    Industrial    Ins.    Law,    (Laws    1911,    C.    74) 

is  properly   raised  by  auditor  in  mandamus  proceedings  to  compel 

issuance    of    warrant    by    Treasurer    to    pay    claim    arising    under 

said     law     458 

PREMIUM. 

[See  Agent;  Estoppel;   Policy:   Waiver.] 

Advancement  of  P  by  agent  creates  no  lien  in  his  favor  against  pro- 
ceeds            4 

A   presumption    arises    that    credit    has    been    extended    for    P,    where 

policy  had  been  issued  without  payment 6 

By-law   providing  for  forfeiture   If   P   is  not   paid   within   certain   time 

may     be     waived 14 

Making  Indorsemont  on  policy  and  demanding  payment  of  P,  held  not 
to  necessarily  constitute  a  waiver  of  default  occasioned  by  non- 
payment   of    P 14 

P  note  is  part  of  contract  although  not  attached  to  policy  under  Maine 

laws     29 

That  company  had  right  of  action  on  P  note  did  not  relieve  insured 
of  necessity  of  performance  on  his  part  before  he  could  maintain 
action     29 

Where  check  was  refused  on  grounds  other  than  that  it  was  not  legal 

tender.   It  was  not  error  to  admit  It  in  evidence 65 
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Agreement    between    aspents    of    original    Insurer    and    reinsurer    as    to 

disposition  of  premium  Is  without  effect  on  assured 80 

Payment  of  P  may  not  be  made  by  canceling  debt  of  aerent 80 

Prepayment    of    P    is    unnecessary    unless    policy    makes    it    condition 

precedent     106 

Delivery  of   policy   waives    prepayment   of   P 106,  125,  893 

Annotation:     Effect   of   failure   to   pay   P   in   absence   of   provision   for 

forfeiture     122 

Statute    requirinflT    that    notice    of    maturity    of    P    be    erlven    does   not 

require  the  glvinflr  of  notice  of  maturity  of  P  note 123 

Agreement  of  ag«nt  that  P  mlffht   be  paid  in  weekly  installments  is 

waiver  of  prepayment   of  P 126 

Where  authorized  aerent  told  insured  that  she  need  not  pay  P  until 
investigation  had  been  made  as  to  a  prior  payment  to  an  unau- 
thorized asent,  company  was  estopped  to  set  up  forfeiture  for  non- 
payment        126 

Wrongful  forfeiture  excuses  further  tender  of  P 127,  131 

"Gross  premium,"   construed.     "Net  value,"   construed 129 

Acceptance  and  retention  of  P  after  due  date  waives  f orf eiture . . . .  181,  234 

Where    application    was    procured    by    fraud    of    agent,    insured    could 

rescind  and  recover  P 131 

There  was  n6  failure  of  consideration,  avoiding  liability  on  P  note 
given  for  first  P,  where  forfeiture  for  non-payment  was  not  ef- 
fective until    end  of  policy  year 132 

Agent  to  collect  P  has  no  authority  to  extend  time  of  payment 136 

Non-payment   of   P   note   avoids  policy   so   providing 136 

Demand   that   P   note  be   paid,    made   after  maturity    by   unauthorised 

agent  was  not  waiver  of  forfeiture 136 

Where  policy  acknowledged  receipt  of  P,  a  stipulation  therein  that  it 
would  be  void  if  any  P  note  were  not  paid  at  maturity,  applied 
only  to  notes  given  for  subsequent  P 140 

Delivery  of  policy  acknowledging  payment  of  P  is  in  effect  an  asknowl- 

edgement   of  the   receipt   of   such    P 140 

Where  P  had  been  tendered  to  agent  who  refused  same  because  in- 
sured was  then  In  need  of  money,  and  who  promised  to  pay  P 
out  of  own  pocket,  the  acts  of  the  agent  were  as  individual,  and 
his   failure    to    pay    forfeited    policy 145 

P  accruing  between  lapse  of  policy  and  death  of  insured  cannot  be 
deducted,  in  computing  amount  available  for  purchasing  tem- 
porary insurance,  where  company  made  no  claim  for  same  in 
answer    148 

Defense  of  payment  of  P  note  should  be  specially  pleaded 150 

Terms  of  P  note  cannot  be  altered  by  parol  testimony 150 

Answer,  in  action  of  P  note,  failing  to  allege  that  note  in  contro- 
versy was  given  for  policy  alleged  to  have  been  canceled,  is 
insufficient     150 

Acceptance  of  note  is  waiver  of  payment  in  cash 152,  202 

New   law   requiring   that   notice   be   given   as   a  condition   of   forfeiture 

for  non-payment  of  P  has  no  extra-territorial   force 158 

Ineligible  beneficiary  is  entitled  to  reimbursement  of  P  paid  by  him.. 

160,    215 

Acceptance  of  subsequent  P  waives  prepayment  of  first  P 162 

Where   policy   does   not   stipulate    that   non-payment   of   premium    note 

will  avoid  it,  failure  to  pay  such  note  would  not  forfeit  the  policy  166 

Insurance   company  may  reduce   its  rates  of  premiums  to   be  charged 

on    future    business 166 

An  insurance  company  after  electing  to  do  business  on  the  non- 
particlpatlng  plan  may  not  give  retroactive  benefits  to  existing 
policyholders  by  reducing  P  or   Increasing  benefits 166 

Stipulation    that    if    policy    becomes    void    all    premiums    paid    shall    be 

forfeited.     Is     invalid 169 

Evidence  will   not   be  received  of  prior  parol  inducement  or  assurance 

to    contradict    written    policy 178 

Statements  of  agent  that  P  would  be  returned  after  certain  time 
made  to  one  who  could  read  and  write  are  insufllcient  to  show 
fraud  such   as  would  entitle  insured   to  recover  premiums  paid...   171 

Company   could    not   show   that    P   was   paid    on   a   day   different    than 

the   date    recited    in    the    contract 174 

Cashier   appointed    to   make   collections   and    have   exclusive   control   of 

all   policies  within  his  district  may  extend  time  for  payment  of  P  174 
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Where  a^ent  had  on  two  previous  occaalons  extended  time  for  pay- 
ment of  P.  such  acts  were  of  probative  effect  on  the  Question  of 
his    authority   to   extend    time 17B 

Failure   to   pay   P  when  due   ipso   facto   forfeits   the   insurance  if   the 

policy  so  provides 171 

Forfeiture  for  non-payment  of  P  is  waived  where,  after  Icnowledffe  of 
forfeiture,  company  recognises  policy  as  existing  and  corresponds 
with  assured  witn  a  view  to  malcing  a  loan  to  pay  such  P 176 

Although  the  policy  stipulated  that  it  would  not  be  effective  until  the 
actual  payment  of  the  first  P,  acceptance  of  notes  therefor  waived 
actual  payment  until  maturity,  of  said  notes.  It  was  competent 
to  then  show  by  parol  that  the  notes  were  not  paid 177 

An  extension  of  60  days  within  which  to  pay  P  is  not  supplemented  by 

the  SO  days  of  grace  allowed  for  the  payment  of  P 178 

An  express  provision  of  forfeiture  was  unnecessary  to  terminate  the 
liability  of  the  company  where,  by  the  terms  of  the  policy,  the 
obligation  of  the  company  was  upon  the  condition  that  the  P  bu 
paid    in    advance ' 179 

Acceptance  of  notes  in  payment  of  P  under  policy  providing  that  P 
shall  be  payable  In  advance,  is  in  violation  of  the  rebate  law. 
and  such  payment  cannot  be  enforced 179 

P   need   not   be  paid   in   casn.      It   may    be   satisfied   by   giving  a  note 

or    otherwise   if   the   parties   so    agree 180 

Notwithstanding  policy  stipulated  forfeiture  for  non-payment  of  any 
P  or  P  note,  the  fact  that  assured  executed  a  note  to  the  agent 
for  the  first  year's  P  and  was  in  <lefault  at  the  time  of  his 
death,  would  not  necessarily  invalidate  the  Insurance,  as  the 
agent  may  have  accepted  the  note  as  an  absolute  payment  of 
the    P     180 

Representations  of  clerk  of  agent  who  brought  the  assured  and  the 
agent  together  for  the  purpose  of  making  the  contract,  were 
admissible  to  show  that  the  agent  accepted  assured's  note  in 
payment  of  the  first  P  and  held  the  policy  as  security  therefor...   180 

Letter  of  company  to  plaintiff's  attorney  admitting  that  notes  given 
to  agent  for  first  P  were  in  its  possession,  was  competent  where 
It  was  claimed  that  the  notes  were  given  in  absolute  payment 
of  the  first  P 181 

Testimony  that  defendant's  agent  was  engaged  in  loaning  money, 
was  admissible  where  it  was  claimed  that  such  agent  accepted 
assured's  note  in  absolute  payment   of  the  first  P 181 

Where  the  beneficiary  paid  P  to  her  agent  to  be  paid  to  the  insurer, 
and  such  agent  failed  to  pay  such  P,  the  beneficiary  could  not 
rescind  and  recover  P  paid  prior  to  the  lapse 18S 

A  policy  is  not  void  because  P  were  paid  by  one  having  no  insurable 
Interest  In  the  life  of  the  assured,  in  the  expectation  that  he 
would    receive    the    benefits 182 

Acceptance    of    note    by    agent,    where    he    pays    money    to    company, 

effects    payment    of    P 19S 

Where   third   party   voluntarily   paid   P,    same   could   not   be   recovered 

out    of    proceeds 197 

Where  company  had  option  of  paying  proceeds  to  any  one  appearing 
to  be  equitably  entitled  thereto,  third  party  who  paid  P  could 
not  recover  them  on  ground  of  no  consideration 198 

Where    company    accepts    P    from    one    having    no    insurable    interest, 

it  is  estopped  to  deny  lack  of  insurable  interest 198 

Execution  of  note  for  first  P  held  to  have  constituted  payment 20S 

Where  amount  of  P  was  not  mentioned  in  application,   company  was 

bound  by  statement  of  agent  as  to  amount '  thereof 202 

Defense    of    non-payment    of    P    is    not    a   technical    defense,    and    an 

instruction  that  technical  defenses  were  not  favored  was  improper  227 

Custom  of  receiving  P  after  due  date  is  waiver  of  prompt  payment..  284 

Prepayment  of  first  P  may  be  waived,  and  such  waiver  may  be  shown 

by  parol    241 

Agreement  of  agent  as  waiver  of  prepayment  of  P 241 

Acceptance  of  check  by  agent  waives  prepayment  of  first  P 241 

Failure  of  collector  to  call  for  assessments,  is  no  cause  for  estoppel, 

there  being  no  condition  of  contract  prescribing  such  duty 262 

Acceptance    of    assessments    after    claim    had    been    filed    without    full 

knowledge  of  facts  was  no  waiver  of  forfeiture 818 

Failure  to  pay  renewal  P  on  term  policy  lapses  Insurance 322 

Clause  forfeiting  policy  for  non-payment  of  P  may  be  waived 825 
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Attempt    to   collect   P   after   lapse   may   be   considered   as   evidence   of 

waiver   of   forfeiture    for   non-payment 825 

Collection  of  past  due  and  future  installments  of  P  waives  forfeiture 

for   non-payment    82S 

Where   company  sent  statement   to   insured's  paymaster  after  default        . 
and   with   knowledge  of  insureds   subsequent   death,    it   is  charged 
with   having   waived   forfeiture   for   non-payment   of   P 826,  827 

Where  after  default,   company  treats  policy  in  force  so  as  to  demand 

and  receive  past  due  P,  it  is  force  for  all  purposes 827 

Custom   of   ignoring  delinquencies  as   to   other   members  is   competent 

to   show    waiver    of   prompt    payment 827 

Although  one  payment  was  made  after  due  date,  where  company 
made  no  objection,  policy  had  been  in  "continuous  force  without 
delinquency"     837 

Provision  that  acceptance  of  P  after  due  date  shall  have  same  effect 
as  If  new  application  had  been  made,  thereby  excusing  company 
from   liability   period  of  delinquency,   is  valid • 337.   338 

Under  policy  providing  that  non-payment  of  premium  on  due  date 
avoided  the  contract,  and  that  acceptance  after  due  date  would 
not  be  a  waiver  but  would  have  same  effect  as  new  application, 
company  was  not  liable  for  accident  during  period  of  delin- 
quency       388 

Where  trust  estate  was  created.  P  were  payable  out  of  income,  and 
were  not  to  be  pro  rated  between  life  tenants  and  remainder- 
men         867 

Agreement  to  pay  premiums  as  follows:  "one  thousand  ($1,000)  and 
Ave  hundred  ($500)  dollars  annually  thereafter  ($1,000)  per  an- 
num   in    advance,"    construed 886 

Where   P   on   liability  policy   are   based   on   pay-roll,    insurer   has  right 

to  audit    books   to    ascertain   amount  due 888 

Parol    evidence    held    inadmissible    to    show    rebate    where    promise    of 

rebate  was  a  condition  subsequent 894 

Allowance  of  rebate  does  not  invalidate  P  note  under  N.  Y.  Laws....   394 

P   should    be   apportioned   between    life-tenant   and    remainderman 897 

Maker   of   P   is   not   liable   thereon   where   agent    had    failed   to   procure 

loan  which  was  condition  precedent 397 

Mortgagee  is  not  entitled  to  reimbursement  for  P  paid  by  him,  where 

not    paid   under  any  authority  contained   in  mortgage 405 

Where  company  looks  to  agent  for  P.  he  is  owner  of  debt  arising 
from  extending  credit  to  assured  for  P  and  may  sue  therefor  in 
own  name    419 

Stipulation  in  note  that  in  case  of  maker's  death  before  maturity 
amount  shall  be  deducted  from  policy  does  not  render  such  note 
non- negotiable     418 

Broker  who  procures  policy  for  another  is  not   liable  for  P 420 

Where  maker  did  not  submit  to  examination  for  Insurance,  and  com- 
pany reoelvfd  no  part  of  proceeds  of  note,  there  was  no  con- 
sideration    therefor 423 

Where  policy  for  amount  less  than  applied  for  was  Issued,  applicant 
could  reject  same  and  look  to  company  for  protection  against 
liability    on    P    note 423 

WTiere    promise    to    pay    was    conditional    upon    agent    putting    contract 

of  Insurance  Into  effect,   the  note  was  not   negotiable 423 

P   note  representing  part   of  P.   on  which   rebate  had  been  allowed,   can 

not    be    enforced 424 

In  action  to  recover  P  on  policy   written   for  one  year,   defendant   could 

not   show  a  preliminary  agreement   for  a  policy   for  six  months....    424 

Employer   held   liable   for   P   based   on   payroll    of  all   employes   covered 

by    policy     43a 

Construction  company,  superintending  construction  for  a  commission  is 
agent  of  owner,  making  owner  liable  for  premium  on  bond  taken 
out   by   construction   company 438 

In  action  on  P  note,  parole  evidence  was  admlssable  to  support  a  plea 

that  maker  was  induced  by  fraud   to  sign  said   note 440 

In   action   on   premium   note,   policy   was   Inadmlssable   where   execution 

of   application    therefor    was    not    proved 442 

In    action    on    premium    note,    authority    of    insurer    to    do    business    Is 

matter    of    defense 448 

Opinion    of    agent    as    to    whether    unauthorized    company    would    pay 

policy,    is   inadmissible  In  action   on  premium   note 448 

That  application  had  been  altered  without  assured's  knowledge,  would 

not  affect  his  liability  on  note  given  for  first  premium 449 
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PRBSUMPTION  OF  LAW. 

In  an  action  where  policy  was  not  set  out   it   is  presumed   that  such 

policy   was   In  standard    form 12 

Statutory  bond  is  presumed  to  be  In  compliance  with  requirements  of 

statute     47 

Averment  of  presumptive  death  is  insufficient;  the  fact  of  death  should 

be  pleaded  to  render  complaint  sufllcient 150 

Sec.   2747   Burns  Rev.   St.   Ind.    1908,   providing  that   persons  absenting: 

themselves  Ave   years  shall   be   presumed   to  be   dead,    held   not   to 

abrogate  common  law  P  as  to  death 150 

Under    Indiana    statute   relating    to    P    arising    from    disappearance.    It 

would  not  be  presumed  that  insured,   whose  premiums  were  paid 

for  ten  months  after  disappearance,  died  before  lapse  of  policy....  161 
There  is  no   P  as  to  time  of  death;    in  absence  of  proof,   absentee   is 

presumed  to  be  living  at  end  of  seven  years 151,  190 

Where  It  was  not  shown  that  assured   left  state,  no  P  of  death  from 

disappeartuice  arises  under  Missouri  law 191 

Although  assured  was  seen  Ave  months  after  disappearance,   this  fact 

did  not  rebut   P  arising  from  seven  years  absence 197 

Admission  in  proofs  of  loss  that  death  was  from  suicide  is  insufficient 

to  overcome  P  against  suicide 208 

That  death  was  caused  by  suicide  will  not  be  presumed 213,  228 

Members  of  benefit  society  are   presumed   to   know   charter  powers   of 

society    216 

There  is  P  against  suicide,  casting  burden  on  company,  but  such  P  is 

not     evidence 226 

Proof  of  mailing  letter  Justifies  Inference  that  it  was  received 256 

Where  death  was  from  poison,  the  law  presumes  it  to  have  been  taken 

by  accident  or  mistake,  and  burden  is  on  party  asserting  suicide  to 

overcome    P 261 

P  of  death  arising  from  seven  years  absence,  stands  as  competent  proof 

of  death  only  until  It  is  rebutted 266 

Member  of  mutual  benefit  society  is  presumed  to  know  by>laws. . ;  .275,  279 
Evidence  considered   and   held  sufficient   to   meet   requirements  of   rule 

that  death   is  presumed  from  seven  years  unexplained  absence .   294 

Evidence  considered  and   held  to  show  that  sufficient  search  had  been 

made  to  support  P  of  death 294 

There  is  no  P  that  by-laws  were  enacted  prior  to  issuance  of  policy...  297 
There  is  no  P  of  survivorship  or  simultaneous  death,  where  two  persons 

die    in   same   disaster 315 

P   is   that   available   witness   who   did    not   take   stand    could   not   deny 

truth  of  testimony  against  him,  notwithstanding  part  of  testimony 

In  former  trial  was  used,  against  him 333,  834 

By  accepting  policy,  insured  Is  charged  with  notice  of  Its  terms 33S 

Agent  Is  presumed  to  have  knowledge  of  general  custom 420 

PBINCIPAI.  AND  AQBNT. 

[  See  Agency.] 

PRINC^IPAL  AND  SURETT. 

[  See   Fidelity    Insurance.] 

Surety   on   statutory   bond    of   Insurer   may    be   joined   with    insurer   as 

party-defendant    92 

Underwriter  Insuring  cargo  owner  is  but  a  surety  that  carrier  will  ful- 
fill his  contract,  and  is  subrogated  to  rights  of  owner  against 
others     845 

Whether  bond  securing  fidelity  of  "agent"  covered  transactions  In  ca- 
pacity of  cashier,   held   for  Jury 850 

Surety  bond  is  construed  most  strongly  against  company,  which  pre- 
pared   It     352,  869,  439 

Bond  indemnifying  saloon  keeper  against  damages  arising  from  unlaw- 
ful sales  contemplates  that  liquor  would  not  be  sold  to  Intoxicated 
persons     362 

Under   policeman's   bond   conditional    on    faithful    performance   of   duty, 

surety  would  not  be  liable  to  person  wrongfully  arrested 355 

Courts  of  equity  may  reform  surety  bond  so  as  to  require  principal  to 

sign    it 356 

Proceeds  of  bond  given  by  persons  selling  tickets  as  required  by  N.  Y. 

Laws,  creates  a  fund  for  benefit  of  creditors 356 

Proceeds  of   bond    given  by  ticket  sellers  as  required   by   N.   T.    Laws. 

creates  fund  for  benefit  of  creditors 856 
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Allegations  by  surety  that  It  had  paid  judRment  against  principal  for 
$15,000,  is  not  an  allegation  that  $16,000.  the  amount  of  the  bond, 
had  been  paid 856 

Amount  claimed,  and  not  penalty  named  in  bond,  determines  Juris- 
diction    356 

Bond  conditioned  on  faithful  performance  of  duties  by  agent  is  contract 
of  suretyship,  and  no  notice  of  obligee's  acceptance  of  bond  is 
necessary     857 

Immediate  notice  of  default  means  notice  within  a  reasonable  time 859 

Change  of  specifications,  where  such  right  was  reserved  in  building  con- 
tract, does  not  release  surety  of  contractor's  bond 359 

Indemnity  bond  is  an  insurance  contract  to  rule  of  construction  appli- 
cable  to   such   contracts 859.  487 

Where  indemnity  bond  Is  open  to  two  constructions,  that  one  should  be 

adopted  most  favorable  to  insured 869  360 

Notice  given  to  surety  twenty-one  days  after  default  of  principal  held 

not  within  reasonable   time 360 

Bond  indemnifying  for  liability  imposed  by  law  on  account  of  injuries 
sustained  by  persons  not  employed  by  insured  while  around  in- 
sured's premises,  held  not  to  indemnify  against  injuries  to  tres- 
passer        860 

Surety  is  not  liable  for  costs  incurred  by  Insured  In  groundless  litiga- 
tion       860 

Refusal  of  assignee  for  benefit  of  creditors  to  turn  over  property  to 
receiver  is  such  a  misappropriation  as  to  constitute  a  breach  of  his 
surety's    bond 868 

In  action  on  bond  where  principal   had  misappropriated   funds,   surety 

was  not  entitled  to  set-ofT  commisisons  due  principal 363 

Sureties  on  bond  of  executor  are  not  released  by  entry  in  probate  court 

discharging  executor  upon  payment  of  amounts  due  devisees 865 

To  release  surety  on.  bond  of  executor,  devisee  must  have  done  some- 
thing which,  under  conditions  of  bond,  would  operate  as  a  release..   365 

An  agreement  "to  become  responsible  for  the  performance"  of  an  under- 
taking by  another  person  is  a  contract  of  suretyship 866 

Allegation  that  principal  had  never  paid  Judgment  held  suflScient  to 
show  breach  of  appeal  bond  without  alleging  in  terms  that  con- 
ditions of  bond  had  been  violated 867 

That  action  was  pending  in  another  county  against  principal,  wherein 

obligee  was  named  as  garnishee  was  no  defense  to  surety 367 

Changes    in    speclflcations    in    building    contract,    without    consent    of 

surety,   releases  surety 868 

Former  surety,  because  of  acts  of  mismanagement  by  guardian  prior  to 
discharge  of  surety,  can  not  require  guardian  to  pay  into  courts  the 
funds  belonging  to  the  ward 868 

One  who  supplies  material,  and  who  is  also  surety  on  contractor's  bond, 
and  who  has  taken  assignment  of  all  moneys  to  become  due  on 
building  contract,  would  not  be  liable  to  laborers  or  material  men, 
nor  be  precluded  from  filing  a  mechanics'  lien '. 368 

Payment  by  principal  of  debt  secured  discharges  surety 868 

Relationship  of  P  is  not  destroyed  by  Judgment  against  principal 368 

Judgment  in  favor  of  principal  discharges  surety 369 

While  excess  payments  to  contractor  will   release  surety,   irregularities 

in  making  estimates  upon  which  payments  are  made  will  not 369 

Agreement  of  city  engineers  and  contractor  to  share  in  profits  of  con- 
tract does   not   release   surety 869 

Extra  work  does  not  discharge  surety  where  building  contract  provides 

therefor    369 

Making  new  contract  after  default  of  original  contractor  does  not  dis- 
charge   surety 870 

Improper  items  in  estimate  will  not  discharge  surety  if  amount  actually 

paid  does  not  exceed  amount  authorized  to  be  paid 370 

When  original  contractor  did  extra  work,  its  value  should  be  added  to 
contract  price,  and  sum  so  found  deducted  from  amount  obligee 
was  compelled  to  pay 870 

Guaranty  contract,  securing  payment  of  bonds,  is  in  ilature  of  policy  of 
insurance  as  well  as  a  contract  of  suretyship,  and  was  not  destroyed 
by  disappearance  of  debt 870 

Resolution  of  majority  of  bondholders  releasing  surety  from  the  guar- 
antee,  binds  minority 3''0 

Failure  of  obligee  to  divulge  facts  of  which  no  inquiry  was  made  held 

no    fraud 373 

Where  principal  promised  to  remedy  defects,  and  obligee  supposed  same 

had  been  done.  It  was  not  incumbent  on  him  to  notify  surety 874 
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Where  bond  was  executed  after  time  fixed  for  completion  of  work, 
surety  was  charared  with  notice  of  extension  of  time,  and  could  not 
avoid   liability  on   ^ound  of  extension 374 

One  creditor  may  not  sue.  on  behalf  of  himself  alone,  on  a  bond  arlven 
to  secure  faithful  transmission  by  a  banker  to  foreign  countries  of 
moneys  deposited  with  him  for  that  purpose 876 

Notice  to  surety  given  four  weeks  after  knowledge  of  employe's  dis- 
honesty held  not  within  reasonable  time 877 

What  conduct  is  necessary  to  constitute  negligence  on  part  of  employe  377 

Where  contractor  abandoned  contract,  and  city  completed  work  on  dif- 
ferent plan  but  at  smaller  cost,  surety  was  liable  for  cost  of  work 
over  Increased  cost  of  work  above  contract  price 388 

Where  penalty  on  bond  was  less  than  amount  of  damages  caused  by 
breach  of  construction  contract.  It  was  proper  to  allow  Interest  on 
penalty  383 

Agreement  to  pay  premiums  as  follows:  "One  thousand  (|1,000)  and 
five-hundred  ($600)  dollars  annually  thereafter  (fl.OOO)  per  annum 
in    advance,"    construed 886 

It  was  reversible  error,  in  action  for  premiums,  to  permit  surety  to 
prove  that  principal's  contract  with  city  had  run  more  than  one 
year,  where  same  was  not  pleaded 386 

Contract  of  suretyship  is  construed  so  as  to  give  effect  to  Intent  of  par- 
ties as  disclosed   by  Instrument 397 

Where  a  bond  is  executed  in  compliance  with  statute,  such  statute  be- 
comes part  of  obligation  cuisumed   by  surety 398 

Surety  bond  undertaking  that  K  shall  perform  certain  work,  does  not 
bind  surety  to  answer  for  default  of  any  one  with  whom  there  was 
no  privity  with  K 398 

Surety  has  right  to  be  indemnified  by  principal 398 

Failure  of  principal  to  see  that  contractor  makes  proper  application  of 

money  Is  not  an  increase  of  risk  and  does  not  discharge  surety....   399 

WTiat  would   be  a  reasonable   time   for  surety  to  assume   completion   of 

building  contract   held   for  jury : 400 

Completion  of  building  contract  by  owner,   where  he  was  authorized  by 

contract  to  so  do.  is  no  increase  of  surety's  risk 400 

Bankruptcy  of  defendant,  after  Judgment   has  been  rendered,  does   not 

discharge  surety  on  bond  given  to  stay  execution 400 

Under  Ky.  Law,  surety  is  not  entitled  to  Indemnity  from  principal  un- 
less Its  contract  provides  therefor 401 

Where    surety    Impliedly    assented    to    payments    by    owner,    surety    was 

estopped  to  say  that  such  payments  operated  as  a  discharge 408 

Surety  held  not  responsible  for  performance  of  new  contract,  where 
bond  secured  performance  of  original  contract,  notwithstanding 
bond  was  executed  In  pursuance  of  terms  of  new  contract 404 

Although  obligee  did  not  give  notice  at  time  contractor  defaulted  In 
not  finishing  work  In  stipulated  time,  but  did  give  notice  when 
work  was  subsequently  abandoned,  surety  was  liable 410 

Surety  on  contractor's  bond  Is  not  liable  for  mechanics'  liens  on  prop- 
erty of  municipality,  where,  under  the  law.  such  liens  are  invalid..   410 

Complaint  alleging  that  surety  protected  Itself  by  having  principal  to 
agree  "to  Indemnify  It,"  Is  demurrable  on  ground  that  It  did  not 
allege  manner  in  which  surety  was  to  be  indemnified 410 

In  action  against  surety  on  an  Insurer's  bond.  Judgment  against  Insurer 

Is  competent  evidence  against  surety 411 

Surety  company  Is  an  Insurance  company  within  meaning  of  Tenn.  I^aw 

imposing  privilege  tax  on  Insurance  companies 411 

Where  warranties  in  application  as  to  duties  of  employe  were  misrepre- 
sented, surety  was  not  liable  on  bond 422 

Surety  contract  and  indemnity  contract,  distinguished 433 

Indemnity  bond  given  to  surety  company  going  on  ball  bond  was  not 
without  consideration  becAuse  made  prior  to  execution  of  the  under- 
taking by  the  surety  company 433 

Ball  bond  In  criminal  proceedings  Is  not  void  as  against  public  policy..   433 

Surety  on  bond  for  protection  of  sub-contractors  is  not  release  by  reason 
of  fact  that  a  sub-contractor  extended  time  for  payment  of  bill  for 
materials   434 

Surety,  having  assented  to  Issuance  of  special  tax  certificate  before  time 
'same  were  authorized,  is  estopped  to  question  validity  of  such  acts  435 

Having  assented  to  extension  of  time,  surety  is  estopped  to  complain  of 

such  extension 485 

Evidence   considered   and   held   that   payments  to   contractor   were   not 

premature    435 
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Extension  of  lime  for  completion  of  contract  did  not   discharge  surety 

as  to  claims  of  materialmen  accrued  at  time  of  such  extension 4^6 

Stipulation  in  bond  held  to  have  superseded  agreement  In  application  as 

to  supervision  by  employer 487 

Provision  in  fidelity  bond  as  to  notice  of  default  held  to  be  a  condition 

subsequent  to  be  pleaded  and  proved  by  insurer 487 

Construction  company,  superintending  constructions  for  a  commission  Is 
agent  of  owner,  making  owner  liable  for  premium  on  bond  taken 
out   by    construction   company 488 

Limitation  of  action  on  surety  bond  held  to  count  from  time  of  payment 

of  claims  by  owner  and  not  from  time  of  default  of  contractor 489 

Where  liability  was  limited  to  $5,000,  company  was  not  liable  for  in- 
terest on  Judgment  for  $5,000  pending  appeal 448 

Costs  of  court  were  not  damages  on  account  of  accident,  and  were  not 

within  policy  provision  limiting  amount  of  liability 443 

Treasurer  of  state,  and  not  successor  to  officer  of  state  institution,  was 

proper  party  in  action  on  bond  of  officer  who  had  embezzled  funds  443 

Surety  on  bond  of  officer  of  state  institution  is  not  discharged  by  reason 
of  negligence  of  other  state  officers  charged  with  supervision  of  such 
officer    444 

Complaint  of  surety  bond  alleging  defalcation  of  certain  sum,  is  suf- 
ficient without  itemizing  the  amounts  embezBled 444 

Whether  officer  of  state  institution  appropriated  what  he  collected,  or 
whether  he  used  collections  to  pay  warrants  and  appropriated 
money  sent  him  by  treasurer,  was  Immaterial  as  regards  liability 
of   surety 444 

Annotation:     Injuries  covered  by  employers'  indemnity  policy 444 

Annotation:     Liability  of  indemnity  company  to  compensate  Insured  for 

expenses  incurred  in  successful  defense  or  compromise  of  action 444 

Action  on  statutory  bond  of  a  foreign  insurance  company,  may  be  main- 
tained by  any  one  who  has  recovered  Judgment  against  principal  In 
the    bond 447 

Judgment  against  principal  in  bond  being  regular  on  its  face.  Judgment 
creditor  in  action  on  bond  need  not  prove  sufficiency  of  service  of 
process    .  .  .n 447 

Indemnity  policy  covering  liability  suered  by  employer  in  hiring  a  child 
in  violation  of  law,  ii^  not  void  as  insuring  against  acts  in  violation 
of    law 448 

Surety  on  an  official  bond  Is  liable  for  any  sum  which  principal  failed  to 
turn  over,  with  interest  and  costs,  but  not  for  costs  of  an  indepen- 
dent action  by  one  claiming  to  have  been  aggrieved  by  defalcation 
of  such   principal 451 

Sureties  on  an  official  bond  are  held  for  the  term  for  which  such  bond 

was    given 461 

Bond  conditioned  on  payment  by  contractor  of  persons  "supplying  him 
with  labor  and  materials  In  prosecution  of  work,"  as  is  required  by 
U.  S.  Comp.  St.,  1901,  p.  2513,  covers  labor  irrespective  of  placo 
where  done 452 

Annotation:  Character  of,  and  rules  governing  contracts  by  corpora- 
tions engaged  for  profit  In  business  of  guarantying  the  fidelity  or 
contracts  of  other  persons 454 

PROCEEDS. 

[See    Distribution.] 

P  of  bond   given   by   ticket   sellers   as   required   by   N.    Y.    Laws  creates 

fund  for  benefit  of  creditors 856 

Holder   of  mechanics  lien   has  no  claim  on  proceeds  of  policy  payable 

to  insured  .or  a  mortgagee .  v 858 

Life-tenant  cannot  be  required  to  use  P  in  repairing  building 871 

Where  an  executor  used  funds  belonging  to  estate  to  pay  premiums 
on  policies  on  his  life,  such  estate,  upon  death  of  executor,  was 
entitled    to    proceeds    of    policies 402 

Under  policy  payable  to  mortgagee,  as  his  Interest  may  appear, 
neither  party  may  disregard  such  application  even  though  at  time 
of  loss  mortgage  debt   was  not  due 416 

Where  proceeds  were  claimed  by  insured's  daughter  to  whom  they 
had  been  transferred  by  nominal  beneficiary,  burden  was  on  her 
to  establish  her  rights  thereto  as  against  creditors  claiming  same  429 

What    must    be    shown    to    establish    fraud    by    nominal    beneficiary    In 

transfering  proceeds  to  one  who  it  was  claimed  was  to  have  same  429 

PROCESS. 

[See   Service    of   Process.] 
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PBOHIHITED  BCSD^BSS. 

[See   Occupation.] 

PROHIBITBD  USE. 

[See   Uae   and   Occupancy.] 

PBOOFS  OF  DEATH. 

[See  Evidence:   Proofs  of  Loss.] 

PBOOFS  OF  LOSS. 

[See  Condition  Precedent;  Evidence;   Policy;   Waiver.] 

Repudiation  of  liability  by  local  agent,  with  authority  to  issue  policies 

and  collect  premiums,  waives  P 1 

Denial  of  liability   waives  P 1,   12,   56,   100,   247,   310,  821 

Annotation:     Furnishing   P   not   under  oath   as   substantial   compliance 

with  policy   requlrlnar  P  under  oath i 9 

Allegation  that  P  were  not  furnished  because  company  denied  liability 

Is  a  sufficient  pleading  of  waiver  of  P 11 

Denial  of  liability  by  adjuster  waives  P 11 

Where  conduct  of  company  Is  such  as  to  render  production  of  P  uae- 

less  or  unavailing  they  are  deemed  waived IS 

That  the  failure  of  Insured  to  make  P  was  not  due  to  denial  of  lia- 
bility would  not  defeat  recovery U 

Under  the  standard  mortgage  clause  the  mortgagee  is  under  no  obli- 
gation to  make  P IS 

Auditor's  report  that  proofs  had  been  made  within   required  time  was 

prima  facie  evidence  of  that  fact IS 

Business  confusion,  and  delay  In  malls  due  to  earthquake,  held  to 
furnish  reasonable  excuse  for  failure  to  make  P  within  required 
time     16 

Policy  requirement  of  sworn  statement  of  loss  is  la  conflict  with  Sec 

6,  C.  170  N.  H.  Pub.  St.  and  is  not  a  condition  precedent 81 

Misstatement    although    under    oath     If    not    Intentionally    made    does 

not   constitute   false  swearing 4S 

Denial  of  liability,  within  time  for  making  P  Is  waiver  of  P 66 

Where  company  made  examination  of  Insured  It  should  have  been 
required  to  furnish  bill  of  particulars  of  alleged  fraudulent  state- 
ments          68 

Where    company    claimed    that    loss    was    only    small    part    of    amount 

claimed.   Insured  could   not  require  it  to  furnish  bill  of  particulars     58 

Where  company  claimed  that  certain  of  the  books  of  account  kept  by 
Insured  were  false.  It  should  have  been  required  to  furnish  bill 
of  particulars  showing  which  were  false S8 

P.   having  been  admitted  In  evidence  without   objection,   are  safflcient 

proof   of   concurrent   insurance 6S 

Where  agent  who  issued  policy  accepted  P  and  delivered  same  to 
company,  it  was  not  necessary  to  prove  his  authority  to  receive 
such    P    6S 

By    proceeding   to   adjust    loss   and    by    demanding    arbitration,    P    are 

waived    67 

Where  company  returned  P  stating  that  same  were  Insufficient  but 
without  pointing  out  the  particular  Insufficiency,  such  proofs 
were   sufficient   to   sustain   verdict    In    favor  of   Insured 73 

Where   company  points  out   but  a   single   defect   In   P,   it  will   be   held 

to   have   waived    any   others  that    may   exist 74 

Where  insured  was  led  to  believe  that  production  of  bills  would  satisfy 
requirements  as  to  P.  the  Insurer  Is  charged  with  having  waived 
formal    P    74 

Adjuster   does   not    waive   P   by   denying   liability   on   part   of    company 

under  limitations  on   his  authority  contained  In  Standard   Policy..     76 

Where  policy  requires  P  to  be  made  within  certain  time,  but  pro- 
vides no  forfeiture  for  default,  failure  to  furnish  P  within  time 
speclfled   merely   postpones   right   of   action 76 

Where  a  company  made  no  objection   to  P  and  evidence   showed   that 
It   relied    upon   the  defense   of  arson,   any    Insufficiency   of   P   must 
*  be   deemed    waived    78 

Agent   having  power  to  adjust    loss,  may,   by  conduct  waive  proofs  of 

loss M.     8t 

Requirement  that  waiver  be  in  writing  does  not  apply  to  stipulations 

to   be  performed   after  loss 8S 
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Where  policy  contained  no  forfeiture  for  failure  to  make  P,  such 
failure  merely  poatpones  time  of  payment  and  does  not  defeat 
recovery     gd 

Frequent    demands    for    Inventory    of    undamaared    ^oods    is    no    waiver 

of   P    90 

Mortgagee  to  whom  policy  is  payable  occupies  position  of  "the  in- 
sured"  and   may   furnish    P 90 

Acts  of  adjuster  requiring  assured  to  obtain  estimate  of  cost  of  re- 
pairs   is    waiver    of    forfeiture 90 

Statement    In    P    that    Interest    was    in    fee,    whereas    it    was    only    a 

homestead  entry,  did  not   constitute  fraud 92 

Furnishing  P  Is  not  condition  precedent  to  action  by  mortgagee  unless 

policy    so   stipulates    93 

Provisions  of  standard  policy  with  reference  to  proceedings  after  loss 

do   not   apply    to    mortgagee 108 

Allegation  that-  plaintiff  furnished  "as  particular  an  account  of  tTie 
loss  as  case  would  admit"  held  sufficient,  where  policy  did  not 
specify    character    of    such    proofs 109 

Clause    with    reference    to    making    P    will    be    liberally    construed    in 

favor  of   assured    Ill 

Where  no  forfeiture  was  stipulated,  failure  to  make  P  within  required 

time   merely    postponed    right    to    sue Ill 

To   constitute   "false  swearing"   statements  must   have   been   knowingly 

and    intentionally    false 114 

Annotation :      Effect   of   false   swearing   in   P 116 

Statements    In    P   are    prima    facie    evidence    of    truth    of    facts    therein 

Question  of  sufficiency  of  P  held  for  Jury 155 

Conversation  with  general  agent  as  to  sufficiency  of  P  held  inadmissi- 
ble         166 

Although  P  showed  that  assured  was  in  ill  health  at  time  of  de- 
livery of  policy,  where  there  was  evidence  to  the  contrary,  ques- 
tion was   for  Jury 180 

"Satisfactory"    P    is   for   court 190 

"Satisfactory    proofs'  of   death,"    construed 190 

In    determining    probative    value    of    statements    in    P, '  they    must    be 

considered   as  of  time  they  were  made « 190 

P   made   on   theory   that    assured,    who   disappeared    was   dead,    should 

show  his  death  and  that  it  occurred  during  life  of  policy 191 

Admission  in  P  that  death  was  from  suicide  Is  insufficient  to  over- 
come  presumption   against   suicide 206 

Plea  that  P  showed  cause  of  death  to  have  been  suicide,  was  not  a 
sufficient  pleading  of  estoppel  to  preclude  plaintiff  from  showing 
that   death   was  not   so   caused 280 

Statements   in    P   are   prima   facie   evidence    of   truth   of   facts    therein 

stated,    but    are    not    conclusive 231 

Under  by-laws,  the  local  secretary  was  agent  of  the  society  in  secur- 
ing blanks  and  making  P 246 

Purpose  of  requirement   of   P,   considered 247 

There  is  no  statutory  requirement  of  P  to  benefit  society  In  Iowa 288 

After  illegal  expulsion,  it  was  not  necessary  for  assured  to  furnish 
medical  certificate  of  disability,  as  such  act  would  have  been  a 
useless   ceremony    291 

Instruction  that  if  beneficiary  had  no  personal  knowledge  of  cause 
of  death,  recital  In  P  could  be  considered  as  circumstance  with 
all    other   evidence    was   not    erroneous .* 291 

Compliance  with  condition  as  to  making  P  Is  condition  precedent,  and 

must     be     pleaded 808 

Acts  leading  person  of  ordinary  prudence  to  believe  that  P  will  not  be 
required,  or  acts  indicating  denial  of  liability,  constitute  waiver 
of  P    308 

Where   answer  makes    no    issue   on   sufficiency   of   P,    no   question    can 

be  raised  concerning  same  either  in  evidence  or  argument 308 

Requirements  of  notice  and  P  are  conditions  subsequent,  and  are 
fulfilled  If  made  within  reasonable  time  notwithstanding  policy 
limitations     S18 

Where  beneficiary  did  not  learn  of  assured's  death  until  year  after, 
notice  and  P  made  within  one  month  after  knowledge  was  suffi- 
cient,  although   policy  required  such   within   sixty   days 318 

"Affirmative  proof  of  death  or  disability  •  •  •  must  be  furnished 
within  two  months,  and  affirmative  preliminary  proofs  of  paraly- 
sis must   also  be  furnished   within  14   months" 320 
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By   sending   officer   to   make   Investigation    within   time   stipulated    for 

furnishing  notice  and  P,   such  notice  and  proof  were   waived 831 

llequirement  that   P   be  sent   to   home  office  is   not   complied   with   by 

sending  same  to  local   office 3S6 

Demand   for  autopsy   waives    P 836 

Where  company   Introduced   part  of  P,   plaintiff  could  put   In  evidence 

an  affidavit  which  was  part  of  such  P 34li 

Requirement   of  P  within  30  days  is  binding  on  assured 483 

FRO  RATA. 

[See   Measure   of   Recovery;   Policy.] 
Clause   of  policy  providing  for  P  reduction  of  loss  to  correspond  with 

mtps   of  other   companies   Is   void 71 

Policy,  void  because  of  procurance  of  other  Insurance,  pro  rates  with 
the  subsequent  policy  under  the  clause  In  the  latter  that  liability 
shall   be   prorated    with    "other  Insurance  whether  valid  or   not"..  114 

PROXIMATE  CAUSE. 

[See    Accident   Insurance:    Earthquake;    Jury;    Marine    Insurance.] 

J^llure  of  telegraph  company  to  deliver  telegram  directing  cancella- 
tion of  policy   held  to  be  P  of  Insurer's  loss IS 

Order   of   board    of   health    to   fumigate    house,    and    not    negligence    of 

officers  in  fumigating,   held  to  be  P  of  loss 41 

P   of   loss   Is  efficient   cause,    the    one   which   puts   the   other   causes   In 

motion    41 

"Loss  caused  directly  or  indirectly  by  •  ♦  •  earthquake  •  •  • 
or  (unless  Are  ensues  and.  in  that  event,  for  damages  by  Are 
only)   by  explosion  of  any   kind."   construed 98 

Evidence   of  effect   of   earthquake   in   other   buildings   held    Incompetent 

to   prove   fall   of   building 108 

Where    pneumonia   developed    after    confinement,    It    could    not    be    said 

that   confinement    caused    death 229 

That     other    causes    contributed     to     loss,     does    not     relieve    company 

where   policy   covered   moving  cause   of   loss ^. 40% 

PUBUC  INTlBREST. 

Annotation:     Fire  insurance  asr  a  business  affected  by  public  interest..     99 
Life  Insurance  business  is  affected  with  a  P  and  attorney  general  may 

proceed   on  own  motion   to  enjoin  ultra  vires  acts 186 

PLBUC   POOCY. 

Defense  that   insurance  of  liquors  was  against  P  must  be  pleaded....     88 
Insurance   of    Intoxicants   stored    In    bonded    warehouse   is   not    contrary 

to   P    ;•••     ** 

Clause    of    policy    protecting   mortgagee    without    regard    to    any    act    or 

omission  ol   mortgagor  Is  not  against  P 66 

Annotation:     Validity   of   Insurance   on   Intoxicating  liquors   as  affected 

by    liquor    laws ^^^ 

Issuance  of  policy  to  one  without  Insurable  interest  is  a  wager  con- 
tract,   and   is   void   as   against   P 1^® 

Assignment  of  policy  to  one  without  Insurable  Interest,  in  pursuance 
of  an  agreement  made  at  time  of  Issuance   of  policy,   is  a  wager 

contract    and    is    against    P • ••••••:•*•   ^*" 

It  Is  unnecessary  to  expressly  forbid  recovery  where  beneficiary 
murders  insured.  On  considerations  of  P,  recovery  by  the  bene- 
ficiary   is    excepted . . '. • • •.*;•*"« oac 

Statutory  provisions  may  be  waived  unless  such  waiver  violates  P 206 

"Public     policy,"     construed • • •.*  *  1 

Making  policy  good  In  event  of  suicide,  after  one  year.  Is  not  against 

P,  although  statute  releases  company  in  event  of  suicide 205 

Deferred  annuity  contract  Is  not  void  as  against   P-  ••  •  • •  •  •  •   JJ* 

Annotation:      Legality  of  object   affecting  validity   of   Insurance   policy  480 

Ball  bond  In  criminal  proceedings  is  not  void  as  against  P *zz 

RAILROAD  RELIEF   AS80C?I  ATIOI^ . 
[See    Fraternal    Benefit    Orders;    Public   Policy;    Statutes.] 

RAILROADS. 

[See    Common    Carrier;    Subrogations;    Wrong-doer.] 
Where  owner  could  not  recover  against  R.  insurer,  who  paid  loss,  had 

no  right  of  recovery  against  such    R .••.;' ••'«ll'ii'^«ii«h' 

Acting  as  fireman  on  switch  engine  is  engaging  in  "service  of  iwltch-  ^^^ 

Ing    cars"    
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One    engaged    as    mining    brakeman,    in    open    pit    mine.    In    operating 

stripping  cars,    is  not    "railway   freiglit  brakeman" 278 

Evidence  of  experiments  held  admissible  to  show  that  passenger  would 

not  have  fallen  to  inside  of  curve 338 

R  platform  is  a  "public  highway"  within  meaning  of  accident  policy..   886 

Postal    clerk   while   riding   in   mall    car   performing   his   duties   is   not 

a    "passenger"     387 

Where  connecting  carrier  accepted  goods  knowing  that  through  bill  of 
lading  was  Issued  providing  for  certain  insurance,  It  could  not  by 
supplemental  bill  of  lading  reduce  the  insurance 387 

There  is  no  privity  of  contract  between  carrier  and  parties  to  insur- 
ance contract  that  would  authorize  carrier  to  receive  benefit  from 
it  as  against   insured 395 

That  wrong-doer  paid   loss  over  amount  of  insurance,   was  admissible 

In  action  by  insurer  to  show  that  fire  was  negligently  set  out 427 

Where  it  was  policy  of  railroad  company  to  pay  fire  IcfBB  regardless 
of  legal  liability,  fa^t  of  payment  was  no  evidence  of  negligence  in 
action    by    insurer 427 

R  company  was  not  liable  for  fire  set  by  locomotive  where  it  exercised 

due     care     " 428 

That   other   fires   occurred    was   admissible    to    prove   negligence,    where 

wrong-doer  claimed   that   its   engines  were  properly   equipped 428 

Common  carrier  is  insurer  of  goods  while  in  its  possession 449 

RATE  ASSOCIATIONS. 

[See   Anti-Compact    Law;    Compacts;    Statutes.] 
Statutory  penalty,   payable  to  insured  upon   loss,   if  company  was  con- 
nected with  R  is  within  police  power  of  state 891 

BBBATE. 

[See  Statutes.] 

Requirement    that    policy    be    taken    out    as    condition    of    loan    is    not 

a   rebate 120 

Option    to    purchase    stock    as    inducement    to    take'  policy    constitutes 

discrimination      124 

Law  prohibiting  rebating  and  requiring  whole  contract  to  be  ex- 
pressed in  policy  and  application,  does  not  embrace  more  than  one 
subject    . » 124 

Administrator    of    agent    may    recover    from    Insured    amount    rebated 

by  agent  in  violation  of  anti-rebate  law 168 

Acceptance  of  notes  in  payment  of  premium  under  policy  providing 
that  premiums  shall  be  payable  in  advance  is  in  violation  of  the 
R  law,   and  such  payment   cannot  be  enforced 179 

Parol  evidence  held  inadmissible  to  show  R  where  R  was  a  condition 

subsequent     394 

Allowance   of   R   does   not   invalidate   note    given    for   premium,    under 

N.    Y.    Laws 894 

Premium   note  representating  part  of  premium  on  which   R   bad  been 

allowed,   cannot   be  enforced 424 

BECEIFT. 

[See  Release.] 

"In  full  of  all  claims"  held  to  be  ambiguous,  and  subject  to  explana- 
tion  by   parol   evidence 10 

Delivery    of   policy    acknowledging   payment    of   premium    is    in    effect 

an  acknowledgment  of  the  pasrment  of  such  premium 140 

Acceptance  of  check  reciting  that  it  was  in  full  payment,  where  payee 
indorsed  same  "accepted  in  part  payment"  did  not  amount  to 
accord     458 

RECEXTEB. 

[See  Insolvent   Company.] 

Appointment    of    R    works    dissolution    of    company    and    fixes    rights 

of  all  parties  as  of  date  of  decree 96 

In  action  by  R,  complaint  held  insufficient  to  show  that  Supreme  Court 

of  foreign  state  had  statutory  authority  to  dissolve  the  corporation  355 

Decree  of  final  dissolution  in  receivership  proceedings  terminates  ex- 
ecutory   contracts    865 

Appointment  of  temporary  R  does  not  cancel   policies 86S 

R  of  foreign  company  may  not  take  assets  found  in  foreign  state  with- 
out first  satisfying  claims  of  poricyholders  in  such  state 865,  866 
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Appointment  of  R  Is  not  such  breach  of  agency  contract  as  will  en- 
title agent  to  retain  premiums  collected  by  him  as  damages 420 

Where    creditors   contributed    money    to    collect    insurance,    they   alone, 

subject  to  claims  of  receiver  for  services,  were  entitled  to  proceeds  4S8 

BEFOKMATION. 

[See  Contract;  Jurisdiction;  Equity.] 

Evidence  held  insufficient  to  make  out  case  Justifying  R 24 

Where  there  was  misdescription  of  risk,  court  was  Justified  in  re- 
forming   policy     4S 

Before  policy  will  be  reformed,  proof  must  show  either  fraud  or  mis- 
take          56 

Negligent  omissions  of  insured  furnish  no  grounds  for  R 56 

Second  mortgagee  can  maintain  action  to  reform  policy  without  Join- 
ing   owner    and    first    mortgagee 66 

Where  delay   of  four  years  in  demanding  R  did   not   injure  company, 

complaint  will  not  be  dismissed   for  laches 66 

What   allegations   are   sufficient    to   charge   mutual    mistake   so    as    to 

entitle    insured    to    a    R -« 66 

Whether  or  not  Insured  will  be  entitled  to  recover  Is  no  cause  for 
dismissal  of  bill  to  reform  policy 67 

Where  policy  was  issued  in  name  of  man  who  was  manager  of  store 

it  will  be  reformed  so  as  to  insure  owners 84 

Where  insured  had  directed  that  proceeds  should  go  to  children  in 
case  of  wife's  prior  death,  it  will  be  reformed  so  as  to  conform 
to  directions 119 

Burden  of  proof  is  on  party^  seeking  to  reform  contract 169 

Where  R  of  contract  is  sought  on  ground  of  mistake  it  must  appear 

that    such   mistake    was    mutual 169 

Policy  will  be  reformed  to  accord  with   agreement  of  agent 193 

R  will  be   granted   for  mutual  mistake;   and   where  there   has  been  a 

mistake  by  one  party  accompanied  by  fraud  of  the  other 202 

Evidence  considered  and  held  that  assured  was  not  entitled  to  R....   202 

Where  assured   has  a  complete   remedy  at   law,   he  is  not  entitled   to 

a    R    In    equity 203 

Equity  will  not  reform  a  policy  where  the  legal  construction  as  re- 
formed will  be  the  same  as  before  R 203 

Court    of   equity    may    reform   surety    bond    so   as   to    require   principal 

to   sign   it 254 

Negligence  and  laches  are  both  grounds  for  refusal  of  court  of  equity 

to    reform    an    instrument 254 

To  entitle  party  to  R.  proof  of  mistake  must  be  clear  and  satisfactory  254 

Court    of    equity    reforming    instrument    may    retain    Jurisdiction    and 

enforce    instrument    as    reformed 254 

Annotation:      Relief   from   mistake   of    law    as   to    effect   of   insurance 

policy    855 

Policy  will  be  reformed  if  it  be  shown  that  through  fraud  or  mistake. 

it  was  not  written  as  parties  had  intended 428 

Evidence   considered  and   held   to  show  that  there  was  no  mistake  as 

to  what  interest  it  was  intended  to  insure  so  as  to  Justify  R 488 

BEGISTBBED  LETTER. 

[See   Mailing.] 

REINSTATEMENT. 

[See    Constitution    and    By-Laws;    Expulsion;    Fraternal    Benefit    Orders.] 

Right  to  R  depends  upon  provisions  of  contract,  compliance  with 
which  gives  absolute  right  to  R  if  contract  does  not  make  it 
optional    with    company    140 

To  entitle  insured  to  R,  the  application  for  R  must  disclose  condi- 
tion of  health  satisfactory,  not  to  Insured  and  others,  but  to 
company    140 

E^vidence    considered    and    held    that    refusal    to    reinstate    Insured    was 

justified      140 

Because  policy   had   been  previously   reinstated   after  forfeiture,   would 

not   estop   company  to  refuse   R  after  subsequent  forfeiture 141 

Under  by-laws   R   was  not   complete   until   four   weeks'    after   payment 

of    delinquent    dues     214 

In  action  to  compel  R,  where  Insured  died  pending  action,  an  order, 
made  without  notice  to  company,  substituting  beneficiaries  as 
plaintiffs,    was    improper    214 


Digitized  by  VjOOQIC 


1»11.]  TOPICAL  INDEX.  675 

Siffnlnar   of   application    for   R   does   not    estop    Insured    from    olalmlnr 

that  he  had  been  in  continuous  good  standing 2S3 

Officer  of  niutual   benefit   society,   wrongfully   removed,   may   compel   R 

by   mandamus,    without   exhausting  remedies   within  society 287 

Custom  of  receiving  assessments  after  due  date  without  health  certi- 
ficate estops  company  to  require  same  as  condition  to  R 247 

R  without  medical  examination  is  waiver  of  condition  of  health 248 

Under  by-laws,  affirmation  vote  of  lodge  was  not  condition  to  R. 
where  payment  of  delinquent  dues  was  made  within  30  days  after 
default,   although   necessary   thereafter 266 

Mandamus  will  not  He  to  compel  R  to  membership  In  foreign  asso- 
ciation       880 

REINSUBANeE. 

[See  Contract.] 

Reinsurer   stands   In   place   of   original    insurer   so   far   as   contract    of 

insurance    Is    concerned 84 

Surrender    of    original    policy    and    relinquishment    of    right    to    return 

premium  is  sufficient  consideration  for  contract  with  reinsurer....     80 

Original  contracts  with  policyholders  cannot  be  altered  by  R  contract  180 

Reinsurer  cannot  require  medical  examination  of  member  of  rein- 
sured company  before  he  could  avail  himself  of  the  benefit  of  the 
R   contract    163 

Reinsurer  cannot   claim   benefit  of  its  by-law   reducing  benefits,    where 

original   contract  of  insurance  contained  no  such  by-law 228 

Where  reinsurer  agreed  to  pay  amount  stipulated  in  original  certifi- 
cate, beneficiary  could  not  recover  amount  named  In  rider  attached 
to    such    certificate 242 

Reinsurer,  having  accepted  benefits  of  contract,  Is  estopped  to  deny 
liability  to  an  assured  on  ground  that  Its  contract  with  insured 
Is    ultra    vires 272 

R  contract  Is  a  contract  to  answer  for  another's  debts,  and  must  sat- 
isfy statute  of  frauds  by  showing  a  consideration 802 

Letter  from  officer  of  company  claimed  by  plaintiff  to  be  reinsurer, 
enclosing  rider,  held  insufficient  to  show  consideration  for  assump- 
tion of  risk  within  statute  of  frauds;  the  R  contract  should  have 
been    put    in    evidence 802 

Where  company  merged  with  another  company  without  consent  of 
certain  stockholders,  such  stockholders  were  entitled  to  Judgment 
for  value  of  their  stock. . . .  ^ 390 

REJECTION. 

[See  Policy;  Warranty.] 

In  application  for  "health  and  accident"  Insurance,  question  as  to 
prior  R  refers  to  R  of  applications  for  "health  and  accident" 
insurance,   alone    316 

Annotation:  Character  of  Insurance  or  company  referred  to  by  ques- 
tion in  application  for  life  or  accident  insurance  as  to  other 
insurance  or  as  to  previous  R  of  application 839 

BEIiEASOS. 

[See   Cancellation;    Receipt;    Rescission.] 
Where   compromise   settlement   had   been   made.    Insured   could   not   re- 
cover balance  without  tendering  back   amount   received 40 

Settlement   resulting  from   mutual   mistake  or  fraud  may  be  rescinded     64 
Annotation:      Effect    of    discharge    of    person    primarily    liable    for   loss 
of    Insured    property,    or    of    a    contractural    provision    giving    him 
benefit    of    insurance,    upon    Insured's    right    of    action    against    in- 
surer          99 

Question  of  want  of  consideration  of  R  will  not  be  considered  on  ap- 
peal,   where   evidence   showed    that   such    R   was   procured   by   such 

duress  as  of  Itself  would  sustain  Judgment  against  company 157 

That  father  Is  natural  guardian  of  children  would  not  validate  sur- 
render  of   policy    by   him   payable   to   children 187,  188 

Payment  to  assignee,  who  advanced  money  to  assured  to  be  used  in 
gambling  transactions,  did  not  R  company  from  liabilliy  to  assured's 

executor     198 

In  action  to  rescind  R  for  fraud,  burden  Is  on  plaintiff 200 

Where,  under  policy,  beneficiary  was  entitled  to  amount  of  premiums 
in  any  event.  It  was  unneces8ar>'  to  tender  them  back  to  rescind 
R    200 
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Return  of  consideration  of  R  souflrht  to  be  Impeached  for  fraud  ia  not 

condition  precedent  to  suit,  but  is  condition  of  rrantlnff  relief....   280 

Agreement  whereby  company  paid  part  of  loss  and  loaned  owner  sum 
in  dispute  to  be  repaid  if  recovered  from  other  companies,  did 
not  constitute  voluntary  payment  of  full  loss 845 

Sureties    on    bond    of   executor   are    not    released    by    entry    In    probate 

court  dischargrlns  executor  upon  payment  of  amounts  due  devisees  868 

To   R  surety  on  bond  of  executor,   devisee  must   have  done  aomethingr 

which,   under  conditions  of  bond,  would  operate  as  a  R 368 

Change   in    specifications,    where    such    riarht   was   reserved    In   buildins 

contract,  does  not  R  surety  on  contractor's  bond 357 

Chanf^es  in  specifications,   without  consent  of  surety,   releaaea  surety..   866 

Pajrment  by   principal  of  debt  secured  discharges  surety 866 

Judgment    In    favor    of   principal    discharges    surety 867 

While   excess  payments   to   contractors  will   R  surety,    irregularities   in 

making   estimates   upon   which    payments   are   made    will    not 367 

Agreement  of  city  engineer  and  contractor  to  share  profits  of  con- 
tract does   not   discharge   surety 867 

Extra  work  does  not  discharge  surety  where  building  contract  pro- 
vides   therefor    867 

Making    new    contract    after    default    of    original    contractor    does    not 

discharge     surety      868 

Improper  Items  In  estimate  will  not  discharge  surety,  if  amount  actu- 
ally paid  does  not  exceed  amount  authorized  to  be  paid 868 

Resolution  of  majority  of  bondholders  releasing  surety  from  guaran- 
tee,   binds    minority    868 

Bankruptcy  of  Judgment  defendant,  when  will  R  surety 898 

Surety  on  bond  for  protection  of  sub-contractors  is  not  released  by 
reason  of  fact  that  a  sub-contractor  extended  time  for  payment 
of    bill    for    materials 488 

Extension  of  time  for  completion  of  contract  did  not  discharge  surety 
as  to  claims  of  materialmen  accrued  at  time  of  such  extension....   484 

Surety  on  bond  of-  officer  of  state  Institution  is  not  discharged  by 
reason  of  negligence  of  other  state  officers  charged  with  super- 
vision   of    such    officer 442* 

Acceptance    of   check,    where   payee    indorsed    same    "accepted    in   part 

payment,"   did  not   amount  of  accord   and   satisfaction 450 

BEMEDIES. 

[See  Action;    Practice.] 

Extrinsic    evidence    in    action    at    law    cannot    be    introduced    to    alter 

contract    26 

Election  to  sue  at  law  held  not  to  estop  plaintiff  to  afterwards  sue 
in  equity  to  reform  policy  so  as  to  speak  contract  set  forth  In 
action   at    law 66 

By-law  providing  that  no  suit  can  be  maintained  until  board  of  arbi- 
tration has  passed  on  validity  of  claim.  Is  valid 98 

Voluntary  societies  may  establish  tribunal  to  adjust  differences  be- 
tween it  and  members  and  make  its  Jurisdiction  final 99 

Where  damages  could  not  be  recovered  for  refusal  of  company  to 
continue  policy,  he  could  proceed  in  equity  to  compel  reinstate- 
ment of  policy,  or  wait  until  maturity  of  policy  to  try  question  of 
company's   liability    181 

The  only  question  which  may  be  considered  In  quo  warranto  pro- 
ceedings is  whether  some  public  mischief  Is  being  done.  The 
rights   of   individuals   may   not   be    considered 166 

Where  assured  has  a  complete  R  at  law,  he  is  not  entitled  to  a  refor- 
mation in  equity    204 

What  facts  are  necessary  to  entitle  company  to  Interplead 207 

Attempt  to  enforce  unauthorised  by-law  is  not  breach  of  contract; 
members  R  is  to  enjoin  enforcement,  or,  if  suspended,  compel 
reinstatement    by    mandamus 210 

Courts  have  no  authority  to  Interfere  in.  management  of  benefit  society 

except   when   property   rights   are    involved 217,  219 

Member  need  not  exhaust  R  within  order  where  wrongfully  ex- 
pelled      216,     219,  226 

By-law.  authorising  member  to  appeal  within  ordef.  but  not  requiring 

such   appeal,    entitles   him   to   sue   without   appealing 224 

Agreement  In  application  to  seek  R  in  tribunals  of  order,  precludes 
member  from  resorting  to  courts,  except  where  property  rights 
are    Involved     226 
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Officer  of  mutual  benefit  society,  wrongrfully  removed,  may  compel 
reinstatement  by  mandamus,  without  ezhaustln?  remedies  within 
society     2SS 

Vain  appeal  to  tribunal  of  order  need  not  be  taken  before  resortinar 
'to    courts    2Zt 

By-law,  requiring  member  to  exhaust  R  of  order  before  resorting  to 
courts,  is  valid;  it  applies  to  property  rlerhts  as  well  as  disci- 
pline, and  binds  beneficiary  as  well  as  member 14S 

Provision  that  no  action  shall  be  maintained  unless  society's  board  of 
arbitration  shall  fall  to  settle  same,  Is  void  as  an  attempt  to 
oust    courts    of    Jurisdiction 268 

What  R  are  open  to  Insured  where  there  has  been  a  wroncrful  for- 
feiture   of    his    policy 171 

Mandamus   will    not    He    to    compel    reinstatement    to    membership    in 

forelgrn    association    28S 

By-law    requiring    member    to    exhaust    remedies    within    order    before 

sulnar  is  void,   being  unreasonable S68.  884 

Bill  of  interpleader  is  not  proper  R  to  test  validity  of  policy 288 

Where  contract  was  to  levy  assessment  and  pay  same  to  beneficiary, 

R    was   In   equity 288 

In  action  on  benefit  certificate  where  complaint  alleged  that  society 
had  funds  on  hand  sufficient  to  meet  obligation.  It  stated  cause 
of   action   at    law 889 

Court  of  equity  reforming  Instrument  may  retain  Jurisdiction  and  en- 
force  instrument   as   reformed    8*6 

Annotation:      Relief    from    mistake    of    law    as    to    effect    of    insurance 

policy    887 

Where  tax  commissioner  refuses   to   change   assessment,   remedy   is  to 

attack  such  assessment  in  supreme  court,   in  New  Jersey 418 

Agent  held  not  entitled  to  R  commissions  after  termination  of  agency  898 

RENBWAIi. 

[See  Agent;  Commissions;   Contract;   Policy.] 
Agent,    directed    by    Insured    to    renew    policy,    cannot    place    insurance 

in    another    company 7 

Statement    of   agent    that    he    would    attend    to    R    of    Insurance,    there 

being    no    memorandum,    payment    of    money    or    definite    promise 

on  either  side.  Is  Insufficient  to  establish  a  parol  contract  of  R....     17 
Agent    with    authority    to    issue    policies    could    not    bind    company    by 

parol    agreement   to   renew   In   future   an   existing   contract 18 

Binder   signed    by    agents    of   both    insured    and    Insurer    held    to    have 

effected    R    48 

Recovery  may  be   had   for  breach   of  parol  agreement   to  insure  made 

prior   to    expiration    of    original    policy 97 

Under  authority   given,  agent  had  no  power  to  make  an  oral  contract 

of    R     101 

Executory  agreement  to  renew  policy  does  not  effect  a  R 101 

Answer  that  assured  was  estopped  to  claim  that  oral   R  was  binding. 

In   view    of   policy    limitations   on   agents   authority    held    good    as 

against    complaint     110 

RENT   INSURANCE. 

Where  city  ordlnnance  forbade  reconstruction,  assured,  under  rent 
policy,  could  recover  as  for  the  time  it  would  have  taken  to 
reconstruct    building    88 

Income   of   building   at   the   time   of  fire   is   admissible   to   show   what 

Income   would    have   been   during   period    of   reconstruction 88 

Valued    policy    law    does    not    apply    to    policy    Insuring    against    loss 

of    rents    87 

Statute    providing    for    penalty    and    attorney's    fees    appfles    to    policy 

Insuring   against   loss   of   rents 89 

REPAIRS. 

[See  Alterations;   Policy;  Risk.l 
En^ployment   of   different    contractors,    whose   aggregate   work   exceeded 
15   days,   in   pursuance  of  a  well   defined  plan   of  alterations,   for- 
feited  policy   providing   that   empl03rment    of   mechanics   for   more 

than   15   days   would    avoid    recovery S8 

Fact   that   church   property   was   rebuilt   would   not  release   insurer  for 

loss   caused   by   fire 66 

Warranty  that  sprinkler  system  would  be   kept   in  working  order   "at 

all  times"   where  policy  authorized  R,   construed 81 

1911-87 
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Althougrh    loBS    iB   partial.    If   law  prohibits   R,    insurer   is   liable   as   for 

total    loss    96 

REPRBSBHTATIONS. 

[See   Application;    Materiality;    Policy;    Statutes;    Warranty.] 

Statute,  providing  that  misrepresentations  shall  not  avoid  policy  un- 
less matter  misrepresented  contributed  to  loss,  abrogates  dis- 
tinction  between   R   and    warranties 119,  17i 

Statements  of  applicant  are  R  where  policy  stipulates  that  It  con- 
tains  entire   agreement 119 

Where   statements   in   application   by   agreement   of   parties   are   made 

material,    their   falsity   avoids    recovery 101 

"Warranties"    and    "R"    distinguished 928,  468 

Although  policy  provides:  "Each  and  every  part  (of  application) 
shall  be  held  to  be  a  strict  warranty"  statements  in  application 
are  R    272 

Where    there   is   doubt.    statemenU   in    application   will   not   be   treated 

as   warranties    891 

Want  of  truth  in  a  R  Is  cause  for  forfeiture  If  It  Is  material,  other- 
wise  not    498 

REPt'DIATION. 

Allegation  that  refusal  to  make  loan  was  for  purpose  of  Inducing 
continuance  of  Insurance,  showed  aflflrmance.  and  insured  was  not 
entitled  to  recover  premiums  as  In  case  of  R 117 

Loan  agreement  is  collateral  to  policy  contract,  and  breach  thereof  is 

not  R  of  contract  entitling  insured  to  rescind  and  recover  premiums  118 

Letter   of   society   to   insured   held    not   to   amount   to   a  R  of   contract 

entitling  insured  to  recover  premiums  paid 89* 

BfiSdSSION. 

[See    Contract;    Condition    Precedent;    Fraud;    Premium.] 

In  order  to  avoid  a  waiver  of  forfeiture  for  procuring  other  insur- 
ance,   company  should  cancel  policy  and  return  premium 

Where  policy  was  to  become  effective  upon  completion  of  Inventory, 
and  same  had  not  been  made  at  time  of  loss,  company  was  not 
obliged   to  rescind   to   avoid   liability 

Where    compromise    settlement     had     been    made,     insured    could    not 

recover  balance   without   tendering  back   amount   received 49 

Settlement  resulting  from  mutual  mistake  or  fraud  may  be  rescinded     94 

Where  company  has  knowledge  of  acts  in  violation  of  contract.  It 
must    rescind    contract    to    avoid    liability 

Failure  to  rescind  by  returning  premium  estops  company  to  set  up 
breach     of    warranty 69.122,169.202.842,848. 

Where  a  company  did  not  rescind  for  frayd  but  gave  notice  of  can- 
cellation at  expiration  of  ten  days.  It  was  liable  for  loss  occurring 
within     that    time 

Loan  agreement  is  collateral  to  policy  contract  and  breach  thereof  is 
not  a  repudiation  of  contract  entitling  insured  to  rescind  and 
recover   premiums    1 

Where  application  was  procured  by  fraudulent  representations  of 
agent.    Insured   could  rescind   and    recover  premiums i: 

False  statements  In  application  as  to  matters  not  relied  upon  by  com- 
pany,   furnish   no   grounds   for   R 1 

Where  assured  retains  policy  for  several  years  he  is  estopped  to 
rescind    and    recover    premiums 1' 

R    for    fraud    or    mistake    is    purely    an    equitable    right    and    must    be 

exercised    with     great    promptness 188 

In  action  to  rescUid  release  for  fraud,    burden  is  on  plaintiff 801 

Where  under  policy  beneficiary  was  entitled  to  amount  of  premiums 
in  any  event.  It  was  unnecessary  to  tender  them  back  to  rescind 
release    801 

Failure  to  return  premium  precluded  defense  of  fraud,  notwithstand- 
ing policy   provided   for  forfeiture  of  premiums  in  case  of   fraud..   208 

Annotation:      Right   of   Insured   to   return   of   premium   where   policy    Is  • 
void  or  voidable  because  of  misrepresentations 206 

Tender  of  check  is  Insufficient  to  rescind  contract 889 

Tender  must   be   pleaded    and   proved   to   entitle   company   to   maintain 

defense    of    misrepresentations 880 

To   avoid    liability   for   fraud    or   breach    of   warranty    tender   back   of 

premiums  must  be   made  with  reasonable  promptitude 848 
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Where    risk    haa    not    attached,    premiums    must    be    tendered    back    to 

avoid    liability    for    fraud 248 

Return  of  consideration  of  release  souflrht  to  be  Impeached  for  fraud 
is  not  condition  precedent  to  suit,  but  Is  condition  of  grrantlnsr 
relief     281 

Oflfer  to  return  assessments  If  received  in  full  of  all  claims  Is  suffi- 
cient tender  to  entitle  Insurer  to  defend  on  ground  that  policy 
was    void     lOf 

Where  beneficiary  settled  with  guardian,  such  settlement  could  not  be 

rescinded  without   returning  amount   received tit 

Ultra    vires    may    not    be    pleaded    by    corporation    until    It    has    first 

tendered   back   money    received    by   It 44t 

Where    bankrupt    committed    suicide,    return    premium    on    life    policy 

belonged  to  trustee,  such  money  being  a  refund  of  his  own  money  447 

BESBBVID  FUND. 

[See   Accounting;   Beneficiary;   Deposits;   Distribution;    Insolvency.] 

"Net  value,"    construed Itt 

Computation  of  "net  value"  is  to  be  made  upon  premiums  actually 
paid,  and  not  upon  assumed  standard  of  a  level  premium  whole 
life   policy,    under   non-forfeiture    law lt» 

Where    net    premium    is    not    sufficient    to    create    the    proper    reserve, 

company  must  supply  same  out  of  assets 129 

"Net    value"    as    used    in    Missouri    non-forfeiture    law    is    arbitrary 

amount  ascertained   as   provided   therein 14t 

Where  net  value  as  computed  in  policy  was  not  equal  to  net  value 
as  computed  as  provided  by  Sec.  7900  Mo.  non- forfeiture  law, 
beneficiary  was  entitled  to  extended  Insurance  as  provided  in 
Sec.   7897    14f 

Net  value  of  policy  cannot  be  forfeited  for  non-payment  of  policy  loan, 

under  Missouri   non-forfeiture    law 146 

Courts    will    not    take    Judicial    notice    of    manner    of    computing    net 

value    of    life    policy ^ 162 

Cbmmlngling  of  funds  of  participating  and  non-participating  policy- 
holders Is  not  a  misuse  of  Its  charter  privileges  by  a  life  insur- 
ance company  where  law  does  not  require  funds  to  be  kept 
separate     166 

Mutual  company  may  create  a  R  fund  immune  as  against  claims  of 
general  creditors,  of  which  such  creditors  are  charged  with 
notice    204 

Under  power  to  amend  by-laws  and  charter,  benefit  society  could  enact 

laws  providing  for  the  accumulation  of  a  R 268 

R  accumulated  by  benefit  society  s  a  trust  fund  of  which  the  society 

is    trustee    258 

Funds  accumulated  by  benefit  society  do  not  belong  to  contributors; 
they  are  for  benefit  of  those  who  subsequently  become  members 
as  well  as  those  who  contributed   to  the  fund 268 

Where  there  has  been  an  unlawful  diversion  of  R.  equity  will  compel 
its  return  to  the  original  fund  to  be  held  for  the  purposes  for 
which  it  was  created.  It  will  not  be  distributed  except  when  Its 
purposes    have    failed 2S9 

Present  value  of  paid-up  policy  Is  such   sum  as,   at  a  reasonable  rate 

of  interest,   would  equal  face  of  policy  at  end  of  expectancy 271 

Present  value  of  whole  life  policy,   considered 271 

"Liability  on  policies,"  within  meaning  of  N.  J.  tax  act,  construed 418 

RETAIilATORT  LAW. 

[See    Statutes;    Taxes    and    Taxation.] 

BIDER. 

[See  Contract;    Policy.] 
Where    R    Is    attached    to    policy    It    becomes    a    part    of    contract,    the 

policy    so    providing 6 

A    slip    of    paper    Is    not    a    part    of    contract    merely    because    pinned 

to    policy     91 

KIOT. 

[See  Policy;   Risk.] 

RISK. 

[See    Contract:    Jury;    Policy.] 
Measure    of    recovery    on    policy    Insuring    against    loss    of    profits    Is 

percentage   of  profits  on  amount  of  damages   sustained 21 
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Insured    cannot    recover    on    a    1906    model    automobile    under    policy 

Insuring:    1-907    model 11 

Insurance  of  Intoxicants  stored  In   bonded   warehouse  Is  not   contrary 

to    public    policy 2J 

Burden   is  on    company   to   show    that    it    would   not   have   accepted   R 

had   It   known  that  property  was   located   in  country ;     i% 

.  "One-half     Interest"     In    party-wall     covers    easement     of    support    in 

other    half    2C 

Whore  the  front  wall  from  roof  to  second  floor  fell,  and  roof  rested 
upon  second  floor,  there  was  a  fall  of  the  buildiner  within  mean- 
ing of  policy  thereby  avoiding  it 32 

That    household    furniture    clause    embraced    articles    not    owned     by 

Insured,    did    not    constitute    a    misrepresentation it 

Where  there  was  a  misdescription  of  R,  court  was  justified  in  re- 
forming policy    45 

Act    of   agent    issuing   regular    policy    on    Incomplete    bulldinsr   instead 

of   builder's    R   policy    estops    company 46 

Svidence    considered    and    held    that    endorsement    on    policy    was    not 

intended  as  modification  of  date  of  expiration  of  policy 48 

Insurance   on  stock   of   goods  is   an   insurance   on   the   stock,   and   not 

on  specific  goods  on  hand  at  time  of  Issuance  of  policy 52 

Purpose   of   description    of   building    held    to    be    to    identify    building, 

and  not  to  specifically  Include   the  particular  portions  insured....     S8 

Metal-roof  addition  held  to  be  Included  in  description:  "two  and 
one-story    brick,    gravel    roof    building" 63 

"One   story   brick     •     •     •     and   additions"    held    to   apply   to   wooden 

addition,   there  being  no  other  additions 67 

Bank    safe    not    attached    to    building    is    furniture    within    meaning   of 

policy es 

Where  insuring  clause  was  Inconsistent  with  defeasance  clause  as  to 
time  of  commencement  of  risk,  that  which  gave  insured  greatest 
protection   would   be   adopted 68 

List  of  property  destroyed  attached  to  complaint  on  policy  is  Inad- 
missible  to   prove    loss 70 

No  recovery  can  be  had  for  property  destroyed  a^ter  removal  to 
another  house  under  policy  Insuring  same  while  contained  in 
cprialn    described    house 78 

Policy  insuring  building  and  personal  property  for  single  premium  is 

divisible  as  to  personal  property  without  the  building 74 

Where   R  was  described   as  being  on   a  certain  mapr   Insured   was  not 

entitled  to  recover  on  building  described  on  another  map 76 

Where  explosion  was  caused  by  fire,  company  was  liable  for  damages 

caused   by   explosion 77 

Loss  by  explosion  does  not  come  within  exceptions  terminating  insur- 
ance in  case  of  fall  of  building 77 

Contract  is  complete  upon  approval  of  application  by  authorized  agent     77 

Obligations  of  company  depend  upon  acceptance  of  application  and  not 

on  notice  of  such  acceptance  to  Insured 78 

In  absence  of  fraud  or  mistake  parol  evidence  was  Inadmissible  to  prove 
that  policy  insuring  "stock"  was  Intended  to  cover  scales,  coffee 
mills,    and    other    fixtures 78 

Insured  may  recover  for  loss  by  theft  where  such  waji  one  of  the  con- 
sequences of  the   fire 88 

Language    of    policy,    being    that    of    insurer,    should    be    construed.    If 

practicable,   so  as  to  cover  subject  matter  intended  to  be  covered  104 

Parol  evidence  may  be  received  for  purpose  of  applying  description  to 

property  Intended  to  be  described 104 

Whether  "red  top  seed"  is  grain,  is  for  Jury 109 

Annotation:  Validity  of  Insurance  on  intoxicating  liquors  as  af- 
fected by  liquor  laws 116 

Annotation:     Import  of  word  "additions"  in  policy  of  fire  insurance..   116 

Physician  is  incompetent  to  testify  as  to  insurability  of  risk 124 

Policy    held    to    have   taken   effect   on    day   it   was   dated    and    not   at 

time    of    delivery 187 

Accident  company  has  right  to  classify  R,  and  to  provide  different  in- 
demnity  for   different   R 308 

Postal    clerk    while    riding   in    mail    car   performing    his    duties    it    not 

a    "passenger"     337 

Under   policy    providing    that    non-payment    of    premium    on    due    date 
avoided   the    contract,    and   that   acceptance   after  due   date  would 
not   be   a  waiver  but   would   have   same   effect   as   new   application.  ^ 
company    was    not    liable    for    accident    during    period    of    delin- 
quency       388 
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Towing  expense  Is  general  average  charge 841 

Policy  insuring  against  general  average  contribution  by  insured  con- 
strued       848 

Exception  of  loss  to  hull  of  vessel  through  any  latent  defect  Includes 

defective    stern    frame 848 

"Repairs  to  be  paid  •  ♦  •  wh,ether  the  average  be  particular  or 
general."  and  "claim  for  general  average  contribution  and  sal- 
vage charges  and  (or)  expenses  excepted  the  liability  hereunder 
rihall   be  in  proportion,"   construed. 849 

Bond  indemnifying  saloon  keeper  against  damages  arising  from  un- 
lawful sales,  contemplates  that  no  sales  shall  be  made  to  Intoxi- 
cated  persons    3S8 

Under  policeman's  bond   conditioned   on  faithful   performance   of  duty, 

surety  would  not  be  liable  to  person  wrongfully  arrested 865 

Bond  indemnifying  for  liability  for  injuries  to  persons  not  employed 
by  insured  while  around  insured's  premises,  held  not  to  indemnify 
against    injuries    to    trespasser 860 

Where  Are  caused  dynaminte  to  explode,  and  concussion  of  explosion 
broke  glass,  plate  glass  insurer  was  not  liable  under  policy 
excepting  loss  resulting  directly  or  indirectly  from   Are 362 

Running    into  ^ole    In    street    held    no    "collision"    within    meaning    of 

automobile    policy    379 

Under  policy  insuring  against  loss  from  liability,  no  loss  was  sus- 
tained until  liability  was  established  by  judgment 382 

That     other    causes    -contributed     to     loss,     does     not    relieve    company 

where   policy    covered    moving    cause    of    loss 406 

Leading   article:      Social    insurance 411 

Annotation:      Legality  of  object   affecting  validity   of   Insurance   policy  430 

Beneficial   owners  are   not   entitled    to   Indemnity   under  policy   Insuring 

legal   owner 441 

Annotation:      Injuries   covered    by   employers'    indemnity   policy 444 

"Promise    to    pay     •     •     •     during    continuance    of    this    policy"    has 

reference    to    the    insurance    contract 461 

Sureties  on  an  official  bond  are  held  for  the  term  for  which  such  bond 

was    given     461 

Bond  conditioned  on  payment  by  contractor  of  persons  "supplying  him 
with  labor  and  materials  in  prosecution  of  work"  as  Is  required 
by  I'.  S.  Comp.  St.  1901,  p.  2513,  covers  labor  irrespective  of  pkuse 
where    done    *•* 

"SALE. 

[See    Forfeiture;    Mortgage;    Policy;    Title.] 

Vendee   under   conditional    S    is   sole   owner 6,     85 

Unauthorized  sale  by  trustee  is  not  a  S  within  meaning  of  policy 21 

S  of  property  by  devisee  to  father  avoids  policy 27 

Notice  to  company  of  Insured's  death  by  husband,  and  direction  to 
send   notice  of  assessments  to  him,   does  not  charge  company  with 

notice  that  property  had  been  sold  to  husband  by  devisee 27 

S    of    property    by    mortgagor,    without    consent,    avoided    policy    except 

as   to   interest    of   mortgagee 8* 

What   S  out   of  stock   of   goods   would   constllule   a  breach   of  alienation 

clause    •  •  •  —  ; 

Purchaser    In    possession    under    contract    of    purchase    is   unconditional 

and    sole    owner •  •  •  •  • '  *  *il  *  *  V.i 

Specific  performance  of  agreement  to  buy  leasehold  cannot  be  haa 
where  vendor  could  not  convey  a  title  which  would  be  insured  by 

guaranty    company     • JJJ 

Covenant   in   deed   to   "keep  the   property   Insured,"    construed 886 

Vendee  under   contract  of  S.   by  defaulting  In  payment  of  installment, 
forfeited    interest   in   property,    and    his    creditors    could    not    claim 
benefit   of   insurance   maintained    by   co-vendee,    who    had   paid    re- 
maining installments  under  contract   for  his  Individual   benefit...  i   447 
8AI.VAOE. 
[See  Marine  Insurance.] 
"If  property  is  exposed     •     •     •     insured  shall  make  reasonable  exer- 
tion to  protect  same."  has  reference  to  property  threatened,  not  to 

property  already  damaged  by  flre •  •  •  • •     »l 

Where  insured  had  obeyed  agents  instructions  as  to  care  of  damaged 
property,  company  was  estopped  to  deny  liability  on  ground  that 
damaged  goods  had  not  been  handled  properly Si 


52 
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Requirement    that    damaged    and    undamaged    property    be    leparated 

htm^  no  force  where  all  of  property  was  damaged 66 

Vkllvre   to   separate    and    make    inventory    of   damaged    goods,    where 

policy    so    reqatres,    forfeits    Insurance tf 

Act  of  assured  selling  debris  would  not  forfeit  rights  of  mortgagor. . .     6S 

SATISFACTION. 

[See   Compromise:    Payment.] 

8BAWOBTHINSSS. 

[See   Marine   Insurance.] 

Agreement  of  Insurer  to  continue  policies  knowing  of  unseaworthinesSt    * 
rel3rlng  on  agreement  of  assured  to  repair  vessel,  was  a  waiver  of 
unseaworthiness  only  for  time  it  would  take  to  make  repairs S44 

lAck  of  sufficient  supply  of  coal  constitutes  a  vessel  unseaworthy ....  84S 

9EKIOV8  nXIiTSSS. 

[See  Disease;   Health.] 

8EBTICE  OF  PROCESS. 

[See    Foreign   Company;    Insurance    Commissioner.] 

Withdrawal  of  foreign  company  from  state  after  liability  has  been 
Incurred,  but  before  suit  has  been  brought,  such  fact  not  appear- 
ing on  face  of  summons,  is  no  ground  for  quashing  summons 76 

Withdrawal  from  state  will  not  deprive  courU  of  Jurisdiction  of  action 

brought    for    liabilities    Incurred    before    withdrawal 76 

Acceptance  of  8  on  foreign  company  by  commissioner  need  not  show 

Jurisdictional   facts    7f 

Under  Sec  4102  Burns'  Rev.  St.  1908,  one  who  sends  applications  to. 
delivers  policies  and  collects  premiums  for.  an  unauthorised 
company,  is  an  agent  upon  whom  S  may  be  made 66 

Revocation  of  designation  of  commissioner  as  agent  for  S,  upon  with- 
drawal from  state,  is  eftective  so  far  as  claims  of  dtizeiw  of 
other  states  are  concerned,  where  such  claims  were  assigned  to 
such   citiaens  after   withdrawal 166 

Service  by  publication  is  sufficient    to  confer  Jurisdiction  to  determine 

rights   of   beneflciaries   claiming    Interest 196 

Nebraska  statute  relating  to  selection   of  agents  by   foreign  fratemals 

for    S.    construed 286 

In  Illinois,  S  is  made  on  mutual  benefit 'societies  in  the  same  manner 
as  upon  incorporated  companies 298 

S  on  commissioner  Is  insufficient  to  confer  Jurisdiction  on  benefit 
society  under  Sec.  641  Ky.  St.  exempting  such  societies  from 
general     insurance     laws 804 

Agent  designated  by  foreign  benefit  society  under  Sec.  671  Ky.  St.. 
relating  to  foreign  corporations  generally,  remained  agent  for 
purpose  of  8  until   new  agent  was  named 804 

Service  on  agent  of  authorised  corporation  does  not  give  Jurisdiction 
over  unauthorized  corporation,  for  which  the  first  corporation 
eucted    as    agent 886 

Delivery  of  summons  to  soliciting  agent  in  county  where  loss  occurred 

is   sufficient    in    New   York 896 

Conclusiveness  of  sheriffs  return  of  S 898 

In  federal  courts,  sufficiency  of  8  is  raised  by  motion  to  quash  return, 

irrespective  of  state   practice 898 

Service  on  physician,  who  went  into  state  for  sole  purpose  of  making 
physical  examination  is  not  such  service  on  an  agent  as  is  con- 
templated by  Mo.    laws 899 

Statute  requiring  foreign  companies  to  appoint  commissioner  as  attor- 
ney for  S,  applies  to  action  brought  by  state  to  collect  taxes 427 

Statute  requiring  foreign  companies  to  appoint  Insurance  Commis- 
sioner as  attorney  for  S  is  not  unconstitutional  as  denying  equal 
protection    427 

Sec.  17,  Acts  S.  C.  1910,  requiring  foreign  company  to  appoint  com- 
missioner as  agent  for  S  did  not  repeal  act  authorizing  service  on 
any  agent    447 

Judgment  against  principal  in  bond  being  regular  on  its  face,  Judgment 

creditor  In  action  on  bond  need  not  prove  sufficiency  of  S 447 

SBT   OF  BOOKS. 

[See   Iron-.«5afe   Clause;    Policy.] 
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SET-OFF. 

[See   Counter-ClaJm.] 
In  action  on  bond  where  principal  had  misappropriated  funds,   surety 

was  not  entitled  to  set-off  commissions  due  principal S6S 

Failure   of   a^ent   to  renew   policy   cannot   be   set-off   in   an   action   by 

aerent  on  a  personal  claim 440 

BETTLKBISNT. 

[See   Payment;    Satisfaction.] 

To  rescind  S  a  tender  back  should  be  made  of  amount  received 40 

8  resulting  from  fraud  or  mistake  may  be  rescinded 54 

aCK  BENBFITS. 

[See   Constitution    and    By-Laws;    Fraternal    Benefit    Orders.] 
"Sickness"   must  have  been  such  as  to  disable  insured  from  pursuing 

regular  vocation  to  entitle  him  to  S 216 

Although  by-law  stipulated  that  8  were  personal  to  member  and 
family,  upon  his  death  leaving  no  family,  his  personal  representa- 
tive could  sue  for  benefits  accruing  in  members  lifetime 225 

SPBINKLCB  SYSTEM. 

[See  Policy.] 
Warranty    that    sprinkler    system    would    be    kept    In    working    order 

"at   all    times"    where   policy   authorized    repairs,    construed 81 

Whether   insured   used   due   dllience    to    maintain   sprinkler   system   In 

good  working  order  at  all  times  under  the  evidence  was  for  Jury     81 

STATE  BEOULATION. 

[See  License;   Statute.] 
Regulation  of  terms  of  policy  contract  is  within  police  power  of  state  882 

STATUTES. 

[See  Constitutional  Law.] 

AtebanMi: 

Under  Sec  4579  Ala.  Code  1907,  providing  that  whole  contract  mtist 
be  expressed  In  policy,  fraudulent  procurement  may  be  proved 
although  application  is  no  part   of  the  policy 176 

Sec.  4572  Ala.  Code  1907,  providing  that  misrepresentations  shall  not 
avoid  recovery  unless  material  to  the  risk,  was  intended  to  abolish 
distinctions  between   representations   and   warranties 17< 

Under  Sec.  4579  Ala.  Code  1907,  providing  that  no  contract  of  insur- 
ance shall  be  made  except  as  is  expressed  in  the  policy,  an  appli- 
cation attached  to  the  policy  is  a  part  of  the  contract 178 

Warranty    endorsed    on    policy    and    referred    to    therein    Is    "plainly 

expressed  In  the  policy"   within  meaning  of  laws  of  Alabama....  888 

Sec.  32,  p.  1398  Acts  Ala.  1897,  exempting  wife's  policy,  is  unconsti- 
tutional       889 

Sees.  2619-20  Ala.  Code  1896,  providing  for  penalty,  payable  to  assured, 
if  company  was  member  of  rate  association,  is  within  police 
power    of    state 891 


Acts   Ark.   Apr.    24,    1905,   Sec.    4,    requiring  mutual   companies   to   give 

bond  condition  upon  payment  of  all  claims,   construed 47 

Under  6902.  Klrby's  Dig.  Ark.,  a  corporation  is  subject  to  taxation 
on  whole  of  capital  stock  regardless  of  fact  that  such  capital  Is 
Invested  In  non-taxable  stock  in  other  corporations,  although  it  is 
not   taxable   on  stock   purchased   by   It 396 

California: 

Cal.  Civ.  Code,  Sec.  2628.  relating  to  losses  specially  excepted,  con- 
strued           t 

Physician's    defense    company    Is    an    insurance    company    within    Sees. 

2627   and    2481    Cal.    Civ.    Code 449 

Colorado: 

Acts    Colo.    1903,    C    119,    depriving    Insurance    companies    of    defense 

of  suicide  Is  not   unconstitutional Ill 

Benefit  certificate  is  an  Insurance  contract,  and  under  Colo.  Laws  1908, 
C.  119,  company  issuing  such  a  certificate  Is  precluded  from  mak- 
ing   suicide    a    defense 221 
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Sec.  638,  1  Mill's  Am.  St.  of  Colo.,  providing  that  mutual  benefit 
associations  shall  not  be  deemed  Insurance  companies,  does  not 
apply  to  association  issuing  certificates  payable  to  relatives  and 
dependents    jjl 

DiMtrict  of  Colombia: 

Sec.  657  Code  of  D.  C,  requiring  application  to  be  attached  to  policy, 
does  not  require  the  attachment  of  a  preliminary  statement 
forming   no    part   of   contract 120 

Florida: 

Under  Fla.  Laws  1897.  C.  4555,  providing  that  policy  payable  to  in- 
sured's estate  may  be  disposed  of  by  will,  a  policy  payable  to 
administrators  or  assigns  may  be   so  disposed  of 127 

License  tax  of  |100  (Sec.  7,  Ch.  6459  Fla.  Acts  1905)  and  two  per 
cent,  lax  on  premium  receipts  (Ch.  5597)  are  both  license  taxes 
and  both  must  be  paid , 25S 

Sec.  8,  .Ch.  5597,  Fla.  Acts  1907,  imposing  a  license  tax  on  persons, 
firms  and  corporations  doing  an  insurance  business  in  the  state 
is    not    unconstitutional i%$ 

.  Georgia: 
Ga.    Civ.    Code,    Sec.    2032,    requiring    foreign    companies    to    procure 

lictnaes,   renders  contracts  of  unauthorized  companies  unforceable. .      24 
Although   application  was  not   attached   to   policy   as   required   by   Ga. 

Acta    1906.    p.     107,    company    was    not    excluded    from    setting    up 

defense    of   fraud 149 

Ga    Acts    1900,    p.    71,    providing   that   fraternal   benefit    societies   shall 

have  a  representative  form  of  government,   construed 264 

Illinois: 

111.  Laws  1891,  p.  148.  prohibiting  rebating,  and  requiring  whole  oon- 
tract  to  be  expressed  in  policy  and  application,  does  not  embrace 
more   than    one   subject : 124 

111.  Laws  1891.  p.  148,  the  anti-rebate  law,  in  exempting  fraternal 
beneflf  societies  from  operation  thereof  does  not  arbitrarily  dis- 
criminate  In   favor  of  such   societies 124 

111.    Laws    1S93.    p.    130,    limitinpr    beneficiaries    in    benefit    certificate    to 

families,    heirs    and    dependents,    construed 214 

Indiana: 

Under  Sec.  4798  Burns'  Rev.  St.  Ind.  1908,  providing  that  all  com- 
panies doing  business  in  state  shall  be  subject  to  process  of 
courts,  a  company  maintaining  office  and  writing  business  in 
statp,  although  not  licensed  to  so  do.   Is  doing  business 95 

Under  Sec.  4102  Burns'  Rev.  St.  1908,  one  who  sends  applications  to, 
delivers  policies  and  collects  premiums  for,  an  unauthorized  com- 
pany, is  an  agent  upon  whom  service  of  process  may  be  made....     96 

Under  Sees.  2747-8  Burns'  Rev.  St.  Ind.  1908,  relating  to  presumption 
arising  from  disappearance,  it  would  not  be  presumed  that  In- 
sured, whose  premiums  were  paid  for  10  months  after  disap- 
pearance,   died    before    lapse    of    policy 161 

Under  Sec.  10216  Bums'  Ann.  St.  Ind.  1908,  providing  for  payment 
of  taxes  to  treasurer,  such  taxes  must  be  paid  to  treasurer;  a  pay- 
ment to  auditor,  who  fails  to  remit  to  treasurer  renders  company 
liable  to  second   payment 372 

Payment  to  State  of  $3  per  $100  of  premiums  received,  required  by 
Sec.  10213  Burns'  Ann.  St.  Ind.,  1908,  Is  for  taxes  and  not 
for    license    ■. S72 

Construction  of  law.  by  departmental  officer  charged  with  enforce- 
ment  of  law.   Is  not   binding  on  state 372 

Iowa: 

Sec.     1746    Iowa    Code,     prohibiting    insertion    of    co-Insurance    clause. 

construed 64 

Under  Sec.  679  Ky.  St..  requiring  application  to  be  attached  to  policy, 
subject  to  compliance  with  by-laws,  a  waiver  of  forfeiture  under 
by-laws    is   not    ultra   vires 280 

Kansaa: 

Sec.  4260-4263  Gen.  St.  Kansas  1909,  providing  for  penalty  and  at- 
torney's fees,  applies  to  Judgment  on  policy  insuring  against 
loss   of   rents 89 
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Keotocky: 

Under  Sec.  679  Ky.  St.,  requlrixiK  application  to  be  attacher  to  policy. 
It  was  proper  to  strike  application  from  complaint  where  It  had 
not    been    so    attached 128 

Under  Sec.  665  Ky.  St.,  providing  that  legal  representatives  of  bene- 
ficiary shall  be  entitled  to  proceeds  as  against  assured's  repre- 
sentatives, administrator  of  deceased  beneficiary  is  entitled  to 
proceeds  of  benefit  certificate,  there  having  been  no  new  designa- 
tion       278 

Service  of  process  on  commissioner  is  insufficient  to  confer  Jurisdic- 
tion on  benefit  society  under  Sec.  641  Ky.  St.  exempting  such 
societies   from   general    insurance    laws 804 

Agent  designated  by  foreign  benefit  society  under  Sec.  571  Ky.  St., 
relating  to  foreign  corporations  generally,  remained  agent  for 
purpose  of  service   of  process  until  new  agent   was   named 304 

Russell  St.  (Ky.)  Sec.  2153,  forbidding  corporations  to  own  real  estate 
except  such  as  Is  nectssary  to  carry  on  business,  does  not  impair 
charter  right  of  corporation  to  own  real  property  needful  to 
transact    business     890 

Under  Sec.  2153  Russell's  St.  (Ky.),  forbidding  corporations  to  own 
real  estate  except  such  as  Is  necessary  to  carry  on  business,  such 
corporations   can   acquire   property   for  proper  future   use ,.   891 

Under  Sec.  4864  Russell's  St.   (Ky.),  surety  is  not  entitled  to  Indemnity 

from  principal  unless  Its  contract   provides  therefor 401 

Under  Sec.  654  Ky.  St..  providing  that  part  of  proceeds  equal  to 
premiums  paid  In  fraud  of  creditors  shall  inure  to  creditors, 
over-draft  of  bank  account  to  pay  premiums  Is  a  fraudulent   act..    42S 

Loaisiaam: 

La.   Standard   Policy   Law   (Act.    No.   105,   of  1908.    Art.   8.   Sec.   22)    was 

repealed  by  Valued  Policy  I-.aw  in  so  far  as  It  conflicts  with  latter     60 

Premiums  due  on  open  accounts,  charged  to  agents,  are  "credits" 
within  Sec.  1.  Acts  170  La.  1898.  and  are  subject  to  assessment 
for  taxes 428 

Premium  accounts  due  from  policyholders,  on  which  credit  has  been 
extended,  are  "credits,"  within  Sec.  1,  Acts  170,  La.  1898.  and 
are   subject    to   assessment   for   taxes 428 

Maryland: 

Sec.  196.  Art.  23.  Md.  Code  of  Pub.  Gen.  Laws  1904,  providing  that 
misrepresentations  shall  not  effect  forfeiture  unless  material  to 
risk,  modifies  rule  respecting  warranties,  and  abolishes  merely 
technical     defenses     316 


Under  Rev.  St.  Me.,  Sec.  30,  C.  49.  the  Standard  policy  law,  a  pre- 
mium  note   Is  part  of  contract   although  not  attached  to  policy...     29 

Massachusetts: 

Rev.    Laws    Mass..    C.    118,    Sec.    60,    subrogating    insurer    to    rights    of 

mortgagee,    const  rued    61,  62 

Under  Sec.  21.  C.  lis  Mass.  Rev.  Laws,  providing  that  false  state- 
ments of  applicant  will  not  avoid  policy  unless  material,  and 
made  with  Intent  to  deceive,  materiality  and  deceitfulness  are 
for    Jury    155 

Provision  in  an  industrial  policy,  that  if  death  occurs  from  accident 
within  six  months  the  full  amount  will  be  paid,  is  not  in  viola- 
tion of  Sec.  34.  C.  576  Mass.  St.  1907,  requiring  that  life  and  acci- 
dent Insurance  must  be  written  in  separate  and  distinct  policies..   158 

Mlchlgaa; 

Mich.  Laws  1907.  C.  170,  Sec.  1,  relating  to  policies  of  mutual  com- 
panies,  being  amendatory  of  the   Standard   Policy   Law,   construed     16 


"No  such  statement  shall  avoid  the  policy  unless  contained  in  a  writ- 
ten application,"   as  used  in  Minn.   Standard   Policy,   construed....   195 

Ch.  155,  Laws  Minn.  1907,  requiring  foreign  companies  to  appoint  com- 
missioner as  attorney  for  service  of  process,  applies  to  action 
brought  by  state  to  collect  taxes 427 

Mississippi: 

Under  Sec.  2592  Miss.  Code  1909,  the  valued  policy  law,  a  policy  provi- 
sion that  company  shall  not  be  liable  except  for  actual  loss  by 
fire,   If   civil  authorities  prevent   repairs,    is  void 96 
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Sec.    2141  Miss.   Code   1906,   exemptlner  policy   to  extent  of   IS.OOO   from 

claims   of    creditors,    construed 149 

Under  section  2600  Miss.  Code  1906,  prohibiting  rebating,  an  adminis- 
trator of  a  deceased  agent  who  allowed  a  rebate,  may  collect  from 
the  assured  the  amount  so  rebated 168 

Under   Sec.    2575    Miss.    Code    1906,    limiting    time    for   bringing   suit   to 

one  year,  requirement  of  written  notice  within  10  days  is  void....   3S2 

Sec.  4312  Miss.  Code  1906,  authorizing  reduction  of  assessment  for  taxes 
where  property  has  been  destroyed  does  not  apply  where  such 
property    was    Insured 408 

BflMonrt: 

Sec.    7030   Mo.    Rev.    St.    1909,   the  three-fourths  value   law,    construed..    100 

Under  Sec.  7030  Rev.  St.  of  Mb.  1909,  prohibiting  insurance  in  excess 
of  three-fourths  of  value  of  property,  insurer  is  estopped  to  deny 
value    as    stated    In    policy 101 

Under  Sec.    706S   Rev.   St.    Mo.  authorizing  penalty  for  vexatious  delay, 

assured    need   not   make  affirmative   proof  of  delay 101 

Mo.  Rev.  St.  1899,  Sec.  7890,  providing  that  misrepresentations  in  appli- 
cation  are   immaterial    unless   they   contribute   to    loss,    construed..   119 

Sec.  7897,  Mo.   Rev.   St.  1899.  the  non-forfeiture  law,  with  reference  to 

what   constitutes    the    "net   value,"    construed 129,  148 

Sees.    7S97-7900    Mo.    R«v.    St.,    1899.    the   non-forfeiture    law.    construed 

142.    148 

Where  no  demand  was  made  by  Insured  for  paid-up  insurance.  Sec. 
7899  of  Mo.  non-forfeiture  law  had  no  application  in  determining 
rights  of  beneficiary 142 

Where  net  value  as  computed  in  policy  was  not  equal  to  net  value  ajs 
computed  as  provided  by  Sec.  7900  Mo.  non-forfeiture  law.  bene- 
flclary  was  entitled  to  extended  insurance  as  provided  in  fitec 
7S97     148 

Sec.  6946  Mo.  Rev.  St.  1909.  providing  that  In  computing  extended 
insurance  Indebtedness  shall  be  deducted  from  net  value,  has  no 
application  to  loan  made  within  contemplation  of  contract  as 
found    In    policy 143 

Under  Sec.  7897,  Mo.  Rev.  St.  1899.  the  non-forfeiture  law,  a  company 
cannot  consumate  contract  with  Insured,  by  which  cash  surrender 
value  Is  pledged  to  secure  loan,  whether  loan  is  provided  for  in 
policy  or  not.  where  loan  contract  involves  right  of  company  to 
appropriate    net    value    of    policy 146 

"Unconditional    surrender    value"    as    used    In    Sec.    7900    Mo.    Rev.    St, 

1899,    construed     146 

Act   of  company  satisfying  loan  out  of  net  value  of   policy   was   not  a 

"surrender"  of  the  policy  within  Sec.   7900  Mo.  Rev.   St.   1899 147 

Pledge  for  loan  Is  not  a  "surrender"  within  meaning  of  Sec.   7900  Mo. 

Rev.    St.     1899 148 

Where  policy  contained  no  provision  for  surrender  value  equal  to  net 
value  Of  policy  as  provided  by  Sec.  7900  Rev.  St.  Mo.  1899,  then 
Sec.    7897,   providing  for  extended   insurance,    applies 152 

Sec.  7068  Rev.  St.  Mo.  1909,  authorizing  penalty  for  refusal  to  pay  loss, 

applies   to   life   companies 164 

Under  Sec.   6340  Mo.   Rev.   St.   1909,   raising  presumption  of  death   from 

seven  years'   absence,  it  must  be  shown  that  assured  left  state...   191 

General    Insurance    laws    of    Missouri    have    no    application    to    benefit 

societies     828 

Under  Sec.  6940  Mo.  Rev.   St.  1909,  requiring  rescission  as  condition  to 

defense   of   misrepresentations,    tender  of  check    is   insufficient 280 

Sec.  5854  Rev.  St.  Mo.  1889,  providing  that  policy  payable  to  married 
woman  shall  inure  to  her  separate  use,  does  not  take  from  com- 
pany right  to  contract  that  change  of  beneficiary  may  be  made..   234 

Sec.  7992.  Rev.  St.  Mo.  1899,  relating  to  sen'ice  of  process,  is  not 
satisfied  by  serving  a  physician  who  made  an  examination  for 
the    company     898 

Sec.  6945  Mo.  Rev.  St.,  excluding  defense  of  suicide,  applies  to  acci- 
dent   companies    812 

Sec.  7890  Mo.  Rev.  St.  1899  providing  that  misrepresentations  shall 
not  avoid  policy  unless  material  has  no  application  to  promises 
to  be  kept  or  broken  after  policy  became  effective 298 

Where  society  issued  policies  payable  among  others  to  "legal  repre- 
sentatives related  to  the  member."  it  was  not  entitled  to  exemp- 
tion from  general  insurance  laws  and  could  not  set  up  suicide 
as  a  defense,    under  the   Mo.   laws 292 
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Under    Sec.    7903    Mo.    Rev.    St.    1S99,    providing    that    exact    amount    of 

Insurance  shall  be  paid  to  beneficiary,  a  provision  reducing:  amount 

of  benefits  If  insured  does  not  outlive  expectancy   is  Invalid 269 

Montana: 

Insurance    is   not    commerce   within    Sec.    4073    Rev.    Code   Mont,    laying: 

tax  on  premiums 481 

Nebraska: 

Sec.   5,   C.    16,   Comp.    St.   Neb.    1909,    relating   to  selection  of  agents   by 

foreign   fraternals   for  service  of  process,    construed 236 

Sec.    112,    C.    43,    Neb.   Comp.    St.,    requiring   fraternals   to   file    copy   of 

by-laws   with    auditor,    applies    to    foreign,    domestic,    licensed    and 

,         unlicensed  societies   286 

Under  Sec.  91,  C.  48  Comp.  St.  Neb.,  a  benefit  society  without  a  lodge 

system  was  not.  a  fraternal  benefit  society 236 

Under    Sec.    121,    C.    43,    Neb.    Comp.    St.    1909,    individual    member    of 

mutual  company  cannot  be  held  liable  for  all  of  debts  of  company  418 

New  Jersey: 

Where  company  has  elected  to  do  business  on  the  non-participating 
plan  as  is  required  by  Sec.  12,  Ch.  72,  N.  J.  Laws.  1907,  it  may 
not  thereafter  give  retroactive  benefits  to   existing  policyholders..   166 

N.  J.  Acts  Apr.  15,  1907  (P.  L.  1907.  C.  71)  entitled:  "An  act  to 
require  an  annual  apportionment  and  accounting  of  surplus,"  etc, 
does  not  change  tax  act  of  1906    (P.   Li.  p.   418) 351 

Amounts   apportioned    to   deferred    dividend   policies    are    not    liabilities 

within  lax  act,  Ch.   71,  N.  J.  Laws  1907 413 

New  York: 

Sec.   187,   N.  Y.  Ins.  Laws,  the  surplus  line  law,  construed 64 

Sec.  92  N.  Y.  Ins.  Laws  requiring  that  notice  of  maturity  of  pre- 
mium be  given  does  not  require  the  giving  of  notice  of  maturity 
of  premium   note 128 

New   York    law    requiring   notice   of    forfeiture    has    no    extraterritorial 

force    158 

Sec.  55  N.  Y.  Ins.  Laws,  limiting  amount  of  insurance  on  lives  of 
children,  does  not  prohibit  Issuance  of  two  or  more  policies  ex- 
ceeding  statutory    amount 199 

Bond    to   secure   repayment    of   deposits    given    as   required    by    C.    479 

N.   Y.    Laws  1908,   secures  deposits  previously   made 369 

Proceeds  of  bond  given   by   ticket  sellers  as  required   by   N.   Y.   Laws, 

creates  fund  for  benefit  of  creditors 85< 

Under  Sec.   89  N.   Y.   Ins.   Laws,   prohibiting  rebating,   a  premium  note 

is  not  invalidated  because  of  the  allowance  of  a  rebate 394 

Sec  36  N.  Y.   Ins.  Laws,  prohibiting  officers  of  company  from  receiving    ' 
money  for  aiding  in  loan,  is  independent  of  penal  laws 442 

Deposit    made    by    officer    to    be    paid    upon    demand    is    not    a    "loan" 

within   Sec.    36    N.    Y.    Ins.    Laws 442 

Ohio: 

Sec.    9476    Gen.    Code    Ohio,    providing    that    assessments    shall    not    be 

lower  than   fraternal   congress  table,    is  void 251 

Under  Gen.  Code  Ohio,  Sec.  9470,  relating  to  maintenance  and  dis- 
bursement of  a  reserve  fund,  foreign  benefit  societies  may  Issue 
policies  providing  for  surrender  .values   and   paid-up   insurance 261 

Sec.  9471  Ohio  Code,  providing  that  contracts  of  benefit  societies 
shall  provide  for  extra  assessments,  is  satisfied  if  by-laws,  which 
are    part   of   contracts,    provide   for   such 262 

Under    Sec.    9504    Ohio    Code,    notice    of    discontinuance    of    license,    is 

mandatory     262 

Pennsylvania: 

Pa.    Acts.   May  11,    1S81    (P.    L.   20)    requiring  copy  of  application  to   be 

attached  to  policy,  does  not  apply  to  oral  contracts 18 

Under  Pa.  Ajct,  May  3,  1909.  Sec.  1,  (P.  L.)  405,  the  anti-rebate  law, 
acceptance  of  notes  on  policy,  providing  for  payments  in  advance. 
Is    a    rebate 179 

lender  Act  Pa..  Apr.  6,  1893  (P.  L.  7)  limiting  beneflciarlf>8  in  mutual 
benefit  certificate  to  families,  heirs  and  dependents,  a  church  could 
not   be   designated   although   accepted   by   the   society 239 

Pa.  Act  June  23,  1885  (P.  L.  134)  providing  that  misrepresentations 
shall  not  effect  forfeiture  unless  material,  does  not  change  law  of 
warranty  as  to  material   facts 245 
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Under  Act  Pa.  Apr.  1868,  Sec.  25,  providingr  that  benefits  of  policy 
shall  Inure  to  her  free  from  claims  of  creditors,  has  no  applioation 
to  policy  wherein  insured  has  right  to  change  beneficiary 976 

Under    Sec.    11,    Acts    Pa.    1873    (P.    L.    20)    a    corporation    cannot    be 

licensed   as  an   agent S7 1 

South  ClaroUiui: 

Sec.  17,  Acts  S.  C.  1910,  requiring  foreign  company  to  appoint  com- 
missioner as  agent  for  service  of  process  did  not  repeal  act  au- 
thorizing service  on  any   agent 447 

Soath  Dakota: 

Sec.    1849,   S.    D.   Civ.   Code,    providing  that   acknowledgment   in   polloy 

of   receipt   of   premium   shall   be    conclusive    evidence   of   payment,        • 
construed 140 

B.  D.  Code  of  Civ.  Proc.  Sec.  99,  Subd.  5,  providing  that  actions  on 
Insurance  policies  shall  be  brought  where  property  was  situated, 
has  no  application   to  actions  on  policies  insuring  human  beings..   810 

Tax  on  gross  premiums,  Imposed  by  Ch.  65  S.  D.  Laws  1907,  is  a  license 

tax,  and  docs  not  exempt  company  from  taxes  on  tangible  property  402 

Tennessee: 

Husband  may  assign  policy  payable  to  executors,  etc.,  notwithstanding 
Pec,  4030  Shannon's  Code  providing  that  Insurance  effected  by  a 
husband  shall  inure  to  widow,  or  next  of  kin,  free  from  claims 
of  creditors,  but  not  so  If  policy  is  payable  to  widow 146 

Within  meaning  of  Sec.  6,  Ch.  541  Acts  Tenn.  1907,  imposing  privilege 
tax  on  Insurance  companies,  a  surety  company  Is  an  Insurance 
company    410 

Texas: 

Under  Rev.  St.  Texas  1895,  Art.  3071,  providing  for  penalty  for  non- 
payment of  loss,  company  is  not  liable  where  no  demand  was  made 
before   suit    123 

Art.  3071,  Rev.  St.  Tex.  1895.  authorizing  penalty,  does  not  take  prop- 
erty without   due  process 199 

Article  8096aa  Texas  Laws,  1908.  providing  that  false  statements  in 
application  Is  no  cause  for  forfeiture  unless  material  to  risk, 
applies  to  covenants  of  warranty  contained  in  policy 71 

Under  Acts  Tex.  1908,  Ch.  69,  providing  that  misrepresentations  are  no 
cause  for  forlelture,  unloss  material,  a  misrepresentation  of  value 
would   not    avoid    the   policy .' 91 

Sec.  16  Texas  Acts  1909.  providing  that  commissioner  shall  collect 
tax  for  expenses  of  fire  rating  board,  does  not  except  any  com- 
pany   from    such     tax 974 

\lrglnia: 

Sec.  39  Va,  Acts  Mch.  6,  1906,  providing  that  no  condition  of  a  policy 
limiting  actions  to  less  than  one  year  shall  be  valid,  applies  to 
policies    previously    Issued 49 

Sec.  28.  p.  139  Va.  Acts  1906.  providing  that  misrepresentations  will 
not  avoid  policy  unless  material,  does  not  control  where  relation- 
ship  of   beneficiary   was   misrepresented 811' 

Washington: 

Sec.  6119  Rem.  &  Bal.  Code  (Wash.)  requiring  publication  of  annual 
report  in  paper  "of  the  largest  general  circulation,"  construed.... 
416.     416 

Constitutionality  of  Wash.  Industrial  Ins.  Law,  Laws  1911,  c.  74,  Is 
properly  raised  by  Auditor  In  mandamus  proceedings  to  compel 
Issuance  of  warrant  by  Treasurer  to  pay  claim  arising  under 
said    law    469 

The  Industrial  Ins.  Law  (Wash.  Laws  1911,  c.  74)  requiring  employers 
to  contribute  to  fund  out  of  which  Injured  employes  are  paid 
Is    constitutional     469 

The  Industrial  Ins.  Law  (Wash.  Laws  1911  c.  74)  requiring  em- 
ployers to  contribute  to  fund  out  of  which  Injured  employes  are 
paid.  Is  a  privllego.  not  a  property  tax ,  ^. 454 

United  States: 

The    federal     "corporation    tax,"     imposing    a    special    excise    tax    on 

corporations    is    valid 411 

Sec.  70a  U.  S.  Bankr.  Laws,  providing  that  cash  surrender  value 
of  policies  shall  go  to  trustee  has  no  application  to  policies  ex- 
pressly exempted  by  statute  of  state 149 
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Bond    conditioned    on    payment    by    contractor    of    persons    "aupplylnir 
him    with    labor    and     materials    In    prosecution    of    work"    as    is 
.required  by  U.  S.  Comp.   St.   1901.  p.   2513,  covers  labor  irrespective 
of  place  where  done 461 

Application  of  English   Stamp   Act   to  settlement  of  life  policies 189 

Contract  for  sea  insurance  not  belngr  expressed  In  a  policy  of  sea 
insurajice  duly  stamped  is  Invalid  and  unenforceable,  under  Sec. 
98  of  the  English   Stamp   Act,   1891 842 

Liability  of  company  to  assessment  on   interest  arising  out  of  foreign 

investments  under  English  Income  Tax  Act 440 

Mlsoeilaneons: 

Provisions    of    non-forfeiture    law,    being    for    public    good,    cannot    be 

waived    by    contract 144 

Where  a  bond  is  executed  in  compliance  with   a  statute,  such  statute 

becomes  part  of  obligation  assumed  by  surety 398 

State  cannot  by  constitutional  provision  or  legislative  enactment  im- 
pair obligation    of   contract 390 

Annotation:     Power  of   legislature  to   forbid  defense  of  suicide   in   life 

Insurance     297 

Canadian  legislation  authorising  increase  in  assessments,  thereby  im- 
pairing contracts,  will  not  be  recognised  by  courts  of  state 297 

Statutory  provisions  may  be  waived  unless  such  waiver  violates  public 

policy    206 

8TOCKHOLDEBS. 

Liability  of  S  In  a  de  facto  corporation,  considered 867 

Where  company  merged  with  another  company  without  consent  of 
certain  S.  such  S  were  entitled  to  Judgment  for  value  of  their 
stock     80S 

STRIKE  INSURANdE. 

[See   Indemnity   Insurance;    Policy.] 

SFBROOATION. 

[See  Policy;  Wrong- Doer.] 

Where  owner  could  not  recover  against  wrong-doer.  Insurer,  who  paid 

loss,  had  no  right  of  recovery  against  such  wrong-doer 19 

Formal  assignment  to  subrogee  under  S  clause  is  unnecessary 28 

It  was  not  error  for  court  to  refuse  to  require  Insurance  companies  to 
contribute*  to  payment  of  Insured's  attorney's  fees  made  In  action 
by  Insured  ag^nst  wrong-doer,  where  after  payment  by  Insurers, 
Insured  had  assigned  her  Judgment  to  defeat  Insurers , 28 

Insured   held   to   be    proper  party   In   action   against   wrong-doer  under 

S    receipt     60 

Failure    of    mortgagee    to    asslern    mortgage    to    Insurer    Is    no    defense 

where  insurer  did  not  elect  to  pay  full  amount  secured  by  mortgage     61 

Release  of  collateral  by  mortgagee  is  no  defense  to  insurer  under  Mass. 
law  requiring  mortgagee  to  assigrn  to  insurer  the  mortgage  with 
the  note  and  debt  secured  thereby 62 

Where  mortgagee  procured  insurance  which  by  terms  of  mortgage  was 
chargeable  to  mortgage  debt.  Insurer  was  not  subrogated  to  rights 
of  mortgagee   upon   payment   of   the   loss 68 

Annotation:  Effect  of  discharge  of  person  primarily  liable  for  loss 
of  Insured  property,  or  of  a  contractural  provision  giving  him 
benefit  of  insurance,  upon  insured's  right  of  action  against  Insurer     99 

Where  insurer  has  knowledge  that  assured  and  wrong-doer  are  con- 
templating settlement  it  Is  its  duty  to  Intervene  and  protect  its 
own   Interest    100 

Where  moregagee   insures  property   for  own  benefit    he   Is   not   obliged 

to  apply  proceeds  to  mortgage  debt 108 

Where  mortgagee  insures  property  for  own  benefit,  the  Insurer,  upon 
payment  of  a  loss  to  such  mortgagee  is  subrogated  to  his  rights 
to  the  extent  of  such  payment 108 

Towing  company,  and  not  cargo  owner,  was  the  assured  under  policy 
taken  out  by  former  payable  to  cargo  owner,  and  Insurer  was 
not  entitled  under  subrogation  clause  to  recover  from  towing  com- 
pany for  loss  due  to  its  negligence 842 

Underwriter  Insuring  cargo  owner  is  but  a  surety  that  carrier  will 
fulfill  his  contract  and  Is  subrogated  to  rights  of  owner  against 
others    846 
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Ri^ht   to  indemnity,   where   one   has  been   legrally  liable  for  damages. 

which   another  ought  to   pay,  exists  independently  of  contract S81 

Right  of  S  arises  out  of  nature  of  insurance  contract  as  a  contract  of 

indemnity   derived   from   the   assured   alone 408 

Doctrine  of  subrogation  extends  to  employers  Indemnity  company 408 

Payment  of   claim   before  Judgment   was  rendered   is  not   essential   to 

right   of  indemnity  company   to   8 409 

Company,   sugrogated    to   rights   against   wrong-doer   Is   real   party   In 

Interest     409 

In  action  against  wrong-doer,  allegation  that  wrong-doer  had  settled 

for    loss    above    insurance    did    not    render    complaint    insufficient. 

there  being  no  allegation  that  the  settlement  was  a  compromise  427 
That  wrong-do0r  paid  loss  over  amount  of  Insurance,  was  admissible  in 

action  by  insurer  to  show  that  Are  was  negligently  set  out 427 

Where  it  was  policy  of  railroad   company  to  pay  fire  loss  regardless 

of  legal  liability,  fact  of  payment  was  no  evidence  of  negligence  in 

action   by   insurer    427 

Railroad   company  was  not  liable  for  fire  set  by  locomotive  where  it 

exercised    due    care 428 

SUICIDE. 

rSee  Forfeiture;  Jury.] 

Under  statute  excluding  defense  of  8  after  one  year,  company  could 
not  set  up  S  occurring  more  than  a  year  after  date  of  execution 
of  policy   as   recited   therein 174 

Where  a  policy  excluded  the  risk  of  suicide  within  one  year,  it  was 
liable  for  suicide  committed  after  the  expiration  of  the  year,  not- 
withstanding that  the  act  was  premeditated  before  the  expiration 
of  that    time 174 

Company  must  prove  by  preponderance  of  evidence  its  defense  of  8. . 

191.    206.    218.    228,    281.  282 

Evidence  held  insufficient  to  show  that  assured  took  poison  with  in- 
tent  to   commit    S 191 

To   establish    8,    evidence   must   exclude   all    reasonable   probability    of 

death  by  accident  or  from  natural  causes 191,  826 

Whether  gun  shot  resulting  in  assured's  death  was  caused  by  accident 

or  with   suicidal   intent   was  for  Jury 200 

Procurance  of   insurance   with   intent   to   commit   S  is   a  fraud   which 

excuses  insurer    20S 

By  issuing  policy  to  be  void   for  S  within  one  year,   company  waives 

statute  releasing  Insurer  from  liability  In  cases  of  S 205 

Making  policy  good  in  event  of  S.  after  one  year,  is  not  against  public 

policy,   although  statute  releases  company  in  event  of  suicide 208 

Admission  in  proofs   of  loss   that   death   was  from   8  is  insufficient    to 

overcome    presumption    against    S 206 

Evidence    considered    and    held   that    S   was    for   jury   and    that    jury's 

finding  that    insured    did    not   take   own    life 218 

Mutual  company  cannot  set  up  defense  of  suicide  In  Colorado 221 

Colorado  statute  abolishing  defense  of  S  is  not   unconstitutional 221 

Company  could  not  Invoke  question  of  constitutionality  of  S  statute, 
on  ground  that  It  grants  privileges  to  citizens  of  State  not  granted 
to    citizens   of   other   states 225 

There  is  presumption  against  9,  casting  burden  on  company,   but  such 

presumption   is  not   evidence 226 

Evidence  of  8  must  be  of  such  character  as  to  exclude  every  hjrjwjthe- 

sis  of  death   In   any  other  manner '...   226 

Whether  insured's  death  was  from  suicide  by  taking  carbolic  acid,   or 

whether  by  taking  over-dose  of  creosote  was  for  jury 228 

Plea  that  proofs  of  death  showed  cause  of  death  to  have  been  8,  was 
not  a  sufficient  pleading  of  estoppel  to  preclude  plaintifF  from 
showing  that  death  was  not  so  caused 280 

Admission  of  evidence  of  experiments  as  to  whether  or  not  firing  of 
pistol  placed  close  to  head  would  show  powder  marks  held  within 
discretion    of    court 281 

Evidence  considered  and  held  that  question  of  S  was  for  jury 232 

Instruction    that    circumstances    should    point    "clearly"    to    fact    of    S 

was  not  erroneous 282 

Instruction,   that   "the  burden  is  upon  defendant  to  satisfy  you"  that 

death   was  suicidal,   is  not   misleading: 282 

Greneral   belief   of   citizens  and   officials   held   Inadmissible   on  question 

of   S    288 
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Testimony  of  witness  that  he  heard  third  person  threaten  to  kill  In- 
sured held  admissible  to  rebut  theory  of  S 288 

Burden   is  on  company   to   establish    S    by   preponderance   of  evidence, 

by  such  proof  as  will  overthrow  all  evidence  to  contrary 241 

Where    there    Is    conflicting    evidence,    however   slight,    the    question    of 

S   Is   for  Jury S4S 

Self-destruction  as  result  of  Insanity  Is  not  S 210 

Jury    should    be    instructed    to    consider    reasonable    probability    as    to 

whether  or  not  death  was  from  S SS4 

Where  weight  of  evidence  of  S  was  equally  balanced,  the  defense  of  8 

should  fall    SSS 

Where  reasonable  men  might  differ  as  to  whether  or  not  insured  com- 
mitted S,  the  verdict  of  the  jury  should  stand '. . .   SfS 

Whether  strychnine  was  taken  with  suicidal  intent  is  for  Jury 261 

Where  death  was  from  strychnine  poison,  the  law  presumes  It  to  hare 
been  taken  accidentally  or  by  mistake,  and  burden  is  on  party 
asserting   S   to    overcome    presumption 261 

Amendment  of  by-laws  reducing  benefits  in  event  of  8  Is  an  Im- 
pairment  of   contract   and    is    invalid 228 

"Suicide"   is   voluntary   and    intentional    act   of   self-destruction. ..  .20S,  228 

Where  society  issued  policies  payable  among  others  to  "legal  repre- 
sentatives related  to  the  member,"  it  was  not  entitled  to  exemp- 
tion from  general  insurance  laws  and  could  not  set  up  8  a« 
a  defense,   under  the  Mo.    laws 292 

Annotation:  Power  of  legislature  to  forbid  defense  of  8  in  life  in- 
surance        297 

Incontestable    clause   excludes  defense   of   S 298 

Where  defense  was  S,  It  was  not  error  to  refuse  to  submit  to  Jury 
questions  as  to  whether  or  not  assured  was  short  in  his  accounts 
with    his    employer     202 

Amendment    of    by-law    reducing    amount    of    policy    in    event    of    8    is 

impairment    of    contract 808 

Missouri  statute  excluding  defense  of  8  applies  to  accident  companies  812 

Where  bankrupt  committed  8,  return  premium  on  life  policy  belonged 

to  trustee,  such  money  being  a  refund  of  his  own  money 447 

SUMMONS. 

[See    Foreign    Company;    Service    of    Process;    Statutes.] 

SUPREME   COURT. 

[See   Practice.] 

SURETY. 

[See  Fidelity  Insurance.] 

SURPLUS. 

[See  Distribution;  Insolvent  Company.] 

S  accumulations  of  a  stock  company  belong  to  the  company  repre- 
sented by  stockholders,   and  not  to  participating  policyholders.      .   166 

By  representing  to  policyholders  that  they  would  share  in  profits  ap- 
portioned by  company  does  not  estop  company  from  treating  8 
as  belonging  to  stockholders 16S 

Commingling  of  funds  of  participating  and  non-partlclpating  policy- 
holders Is  not  a  misuse  of  its  charter  privileges  by  a  life  Insur- 
ance company  where  law  does  not  require  funds  to  be  kept 
separate     166 

Stockholders  may  sue  In  equity  to  compel  company  to  declare  divi- 
dends where  It  has  a  sufficient  S  over  the  necessities  of  the 
corporate    business    167 

Reserve   fund   accumulated   by   benefit   society   is   trust    fund,    of   which 

society   Is   trustee 258 

Funds   accumulated   by   benefit   society   do   not    belong   to   contributors, 

but  are  for  benefit  of  those  who  subsequently  Join  as  well 258 

Funds  accumulated  by  benefit  society,  if  diverted,  will,  by  direction  of 
court  of  equity,  be  returned  to  original  fund  to  be  held  for  original 
purposes.  They  will  not  be  distributed  unless  their  purposes 
have    failed     269 

SURPLUS  LINE   LAW. 

[See  Agency;  Doing  Business;  Foreign  Company;  Statutes.] 
Surplus    line   law   does  not   admit   unauthorized   companies  to   do  busi- 
ness,   but    merely    authorizes    citizens    to    procure    insurance    from 
Buoh  companies 64 
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Airents  writing  insurance  under  S  are  amenta  of  Insured  and  not  of 

company    <4 

Policy  obtained  under  S  is  contract  of  state  where  company  Is  located     64 

8LRRENDEB  AND  SURRENDER  YALW, 

[See   Policy.] 

Interest   of  beneflclary  In   policy   having  S.   and   subject   to  assignment 

by  insured,   is  inferior  to  that  of   insured 1S4 

Life  policy  having  S  goes  to  assignee  for  benefit  of  creditors ISS 

Under  Missouri  non-forfeiture  law.  S  cannot  be  appropriated  by  com- 
pany for  failure   of  insured  to  pay  loan 146 

"Unconditional    surrender    value"    as    used    in    Missouri    non-forfeiture 

law.    construed    146 

Act  of  company  satisfying  loan  out  of  net  value  of  policy  was  not  a 

"surrender"  of  the  policy  within  Missouri  non-forfeiture  law 147 

Pledge  for  loan  is  not  a  "surrender"  within  meaning  of  Mo.  non- 
forfeiture  law    148 

Where  policy  contained  no  provision  for  S  equal  to  net  value  of  policy 
as  provided  by  Sec  7900  Mo.  St..  then  Sec.  7897,  providing  for 
extended   insurance,   applies 162 

Surrender  of  policy  by  assured  without  consent  of  beneficiary  does  not 

deprive  beneficiary  of  right  to  recover 170 

That  policies  on  their  face  contained  no  provision  for  the  payment  of 
surrender  value,  is  a  sufficient  defense  to  action  by  assured's  as- 
signee   therefor     186 

All  rights  except  as  are  reserved  to  assured  belong  to  beneficiaries, 
and  cannot  be  impaired  by  S  of  policy,  there  being  no  reserved 
right  to  so  do 187 

Beneficiary  is  bound  by  S  in  which  he  joins 187 

That   father  is  natural   guardian  of  children   would  not  validate  S  of 

policy    by    him    payable   to    children 188,  189 

Failure   of  beneficiaries   to   disaffirm   S   made   by   the   assured   without 

their  consent   held  not  a  ratification  of  such   surrender 189 

To  entitle  trustee  in  bankruptcy  to  S.  it  is  not  necessary  that  such  S 
be  provided  for  in  policy,  if  it  is  conceded  by  practice  of  the 
insurer    876 

Where  company  has  possession  of  policy  wrongfully  as  against  trustee 
in  bankruptcy,  it  cannot  insist  upon  surrender  of  such  policy  as 
condition  precedent  to  payment  of  S 417 

To  entitle  trustee  in  bankruptcy  to  S  it  is  not  necessary  that  policy 
expressly  proviae  therefor;  it  is  sufficient  if  company  had  a 
recognized    rule   of   paying  such   S 417 

SUSFEN8ION. 

[See    Constitution    and    By-Laws;    Expulsion;    Fraternal    Benefit    Ordera] 
Member  wrongfully  expelled  need  not  exhaust  remedies  within  order...   216 
It  was  proper  for  supreme  lodge  to  suspend  subordinate  lodge,   where 
latter  was  divided   by  factional  feelings  threatening  to   ruin  such 

subordinate    lodge    Sit 

Suspension  of  subordinate  lodge  does  not  deprive  members  of  such 
lodge  from  keeping  their  insurance  alive  by  payment  to  supreme 

lodge     .* Ill 

Courts  will  not  interfere  with  action  of  supreme  lodge  In  suspending 

subordinate  lodge  where  such  S  does  not  affect  property  rights...  219 
Under  contract  authorising  society  to   "suspend"   member  engaging  In 
sale    of    liquor,    engagement    in    such    occupation    would    not    Ipso 

facto   forfeit    his   insurance 8M 

"Suspend"    defined    804 

Provision  that  acceptance  of  premium  after  due  date  shall  have  same 
effect  as  if  new  application  had  been  made,  theret^  excusing 
company  from  liability  during  period  of  delinquency,  is  valid.. 887,  888 

SURYITORSHIP. 

[See  Beneficiary;   Presumption.] 

TAXES  AND  TAXATION. 

[See   Foreign   Company;    Statutes.] 

Application  of  English  Stamp  Act  to  settlement  of  life  policies 189 

License  tax  of  $100  (Sec.  7,  Ch.  6459  Fla.  Acts  1906)  and  two  per  oent. 
tax  on   premium   receipts    (Ch.    5597)    are  both    license   taxes,   and 

both  must  be  paid 258 

There  is  no  limitation  on  legislative  power  in  levying  license  taxes....  258 
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N.  J.  Acts  Apr.  15,  1907  (P.  L.  1907,  C.  71)  entitled:  "An  act  to  re- 
quire an  annual  apportionment  and  acoountlny  of  lurplus,"  eta, 
does  not  cbanse  tax  act  of  1906   (P.  L.  p.  418) 861 

Valuation  of  deferred  dividend  policies  for  purpose  of  exemption  from 
taxation  must  be  held  to  Include  as  a  faotor  In  such  valuation 
the  debt  arising:  from  existence  of  fund  in  possession  of  com- 
pany payable  to  policyholders 851 

Policy    assigned    by    beneficiary    to    Insured's    testamentary    trustee    is 

not  subject  to  Inheritance  tax 869 

It  is  presumed  that  company  had  notice  of  Increase  of  assessment, 
and  made  application  for  reduction,  where  reduction  Is  shown  to 
have  been  made,  notwithstanding  an  error  in  name 862 

Assessment    for    T    Is    not    rendered    void    by    reason    of    omission    of 

word   "Fire"   from  name  Cosmopolitan  Fire  Ins.   Co 868 

Insurance  company  Is  liable  to  assessment  on  net  receipts  of  Its  busi- 
ness in  county;  such  tax  is  a  property  and  not  a  license  tax 868 

Neither  assessor  or  board  of  review  can  change  a  total  value  of  prop- 
erty against  the  owner  thereof  without  assessing  it 868 

Listing  of  net  receipts  of  company  under  class  of  "all  other  property 

not   enumerated"   is  a  sufSdent  assessment  thereof 868 

Under  Sec.  10216  Burns'  Ann.  St.  Ind.,  1908,  providing  for  payment  of 
taxes  to  Treasurer,  such  taxes  must  be  paid  to  Treasurer;  a  pay- 
ment to  Auditor,  who  fails  to  remit  to  Treasurer,  renders  com- 
pany  liable   to   second   payment ' 372 

Payment   to    State  of   88    per   $100   of  premiums   received,    required    by 

Burn's  Ann.  St.  Ind.,  Sec.   10,213,  Is  for  taxes  and  not  for  license...   372 

State  held  not  estopped  to  assert  that  taxes  had  been  paid  to  unauthor- 
ised officer,  notwithstanding  no  previous  objection  had  been  made..   373 

Taxes  are  not  debts  and  do  not  bear  Interest  unless  statute  so  stipu- 
lates       373 

Texas  statute  providing  that  commissioner  shall  collect  tax  for  ex- 
penses of  fire  rating  board,  does  not  except  any  company  from  such 
tax 874 

Taxation  both  of  capital  stock  of  corporation  and  property,  and  shares 

of  stock.  Is  double  taxation 394 

Corporation  Is  subject  to  taxation  on  whole  of  capital  stock,  regardless 
of  fact  that  such  capital  is  Invested  In  non-taxable  stock  In  other 
corporations,  although  It  Is  not  taxable  on  stock  purchased  by  It....   895 

Legislature  may  classify  Insurance  corporations  and  impose  upon  them 
different  rates  of  license  taxes,  and  such  classification  can  not  be 
questioned  by  courts 402 

Tax  of  two  and  one-half  per  cent,  on  gross  premiums,  Imposed  by  S. 
D.  laws,  is  a  license  tax,  and  does  not  exempt  from  taxes  on  tangi- 
ble property 402 

Statute  authorizing  reduction  of  assessment   for   taxes  where  property 

has  been  destroyed  does  not  apply  where  such  property  was  Insured  408 

The  federal  "corporation  tax,"  imposing  a  special  excise  tax  on  cor- 
porations.   Is    valid 411 

Surety  company  Is  an  Insurance  company  within  meaning  of  Tenn.  law 

imposing  privilege  tax  on  Insurance  companies 411 

Amounts  apportioned  to  deferred  dividend  policies  are  tiot  "liabilities," 
but  were  "liabilities  on  policies,"  within  N.  J.  law,  and  subject  to 
taxation    418 

"Liability  on  policies."  within  meaning  of  N.  J.  tax  act,  construed 418 

Remedy,    where    commissioner    refuses    to    change    assessment,    is    by 

attack  upon  such  assessment  In  Supreme  court.  In  New  Jersey....   413 

Sec.  8,  Ch.  6597,  Fla.  Acts  1907,  Imposing  a  license  tax  on  persons, 
firms  and  corporations  doing  an  Insurance  business  In  the  State 
Is    not    unconstitutional 426 

Statute  requiring  foreign  companies  to  appoint  commissioner  as  attor- 
ney for  service  of  process,  applies  to  action  brought  by  State  to 
collect     taxes 427 

Where  proper  opportunity  was  afforded  to  correct  excessive  assess- 
ments for  taxation,  collection  thereof  was  not  without  due  pro- 
cess      428.   429 

Premiums  due  on  open  accounts,  charged  to  agents,  are  "credits" 
within  Sec.  1,  Acts  170  La.  1898,  and  are  subject  to  assessment 
for    taxes 428 

Premium  accounts  due  from  policyholders,  on  which  credit  has  been 
extended,  are  "credits,"  within  Sec.  1,  Acts  170,  La.  1898,  and  are 
subject   to  assessment   for  taxes 428 

Insurance   Is   not   commerce   within    Sec.    4078    Rev.   Code   Mont,    laying 

tax    on    premiums 481 
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Increase  In  amount  of  assessment  for  taxation  without  notice  amounts 

to  taking  of  property  without  due   process 438 

Assessment  of  capital  stock  surplus,  contingent  reserves,  and  premium 

receipts,   together  with   tangible  property.   Is  double  taxation 488 

Liability  of  company  to  assessment  on   interest  arising  out  of  foreign 

Investments  under  English   Income   Tajt   Act 440 

The  Industrial  Ins.  Law  (Wash.  Laws  1911,  c  74)  requiring  employers 
to  contribute  to  fund  out  of  which  injured  employes  are  paid, 
is  a  privilege,   not  a  property  tax 454 

TENANT. 

[See    Landlord    and   Tenant;    Lease;    Life-Tenant.] 

TENDER. 

[See  Condition  Precedent;  Rescission.] 

Where  policy  was  to  become  effective  upon  completion  of  inventory, 
and  same  had  not  been  made  at  time  of  loss,  company  was  not 
obliged  to  rescind   to  avoid  liability 16 

Where  compromise  settlement  had  been  made,  insured  could  not  re- 
cover balance   without   tendering   back   amount    received 40 

Where  check  was  refused  on  grounds  other  than  that  it  was  not  legal 

T,  it  was  not  error  to  admit  it  in  evidence 6S 

Wrongful   forfeiture  excuses  T  of  subsequent  premiums «127,   131,  193 

Notification  that  assessments  will  not  be  accepted  excuses  T 192 

Where  under  policy  beneficiary  was  entitled  to  amount  of  premiums 
in  any  event,  it  was  unnecessary  to  tender  them  back  to  rescind 
release    201 

Failure  to  return  premium  precluded  defense  of  fraud,  notwithstand- 
ing policy  provided  for  forfeiture  of  premiums  in  case  of  fraud....   202 

Piling  bill   of  Interpleader  and   offer  to  pay   money   Into   court   held   a 

good    T   stopping   interest 208 

T  must  be  pleaded  and  proved  to  entitle  company  to  rely  on  misrep- 
resentation   as    defense t 230,  243 

Check,  certified  or  otherwise,  is  insufficient  to  constitute  a  legal  T 280 

T  of  assessment  to  traesurer  of  local  council  is  not  T  to  corporation...   239 

To  avoid  liability  for  fraud  or  breach  of  warranty  T  back  of  premiums 

must   be  made  with    reasonable   promptitude 242 

Where  risk  has  not  attached,  a  T  back  of  premiums  must  be  made  to 

avoid    liability 243 

Return   of   consideration   of   release   sought   to   be   Impeached   for    fraud 

Is  not  condition  precedent  to  suit,  but  is  condition  of  granting  relief  281 

Offer  to  return  assessments  if  received  In  full  of  all  claims  is  sufficient 

tender  to  entitle  insurer  to  defend  on  ground  that  policy  was  void.   305 

T  of  amount  due  as  death   benefits  under  one  classification,    is  waiver 

of  claim  that  death  was  from  sickness 339 

Ultra  vires  may  not   be  pleaded   by  corporation  until  it    has  first   ten-    • 
dered  back  money  received  by  It 442 

Where    bankrupt    commltteed    suicide,    return    premium    on    life    policy 

belonged  to  trustee,   such  money  being  a  refund  of  his  own  money  447 

TERM  INSURANCE. 

[See  Policy.] 

TIME. 

Reasonable    time,    where    facts   appear   which    tend   to   excuse   delay,    is 

for    jury 15 

Where  no  term  was  stipulated.  It  was  assumed  that  contract  was  for 
period  sufficient  to  carry  liability  beyond  fire  occurring  three  days 
after    execution 46 

Where  Insuring  clause  was  inconsistent  with  defeasance  clause  as  to 
time  of  commencement  of  risk  that  which  gives  Insured  the  great- 
est protection  would   be   adopted 68 

Failure  to  reply  to  insured's  demand  within  two  days  did  not  constitute 

unreasonable    delay 118 

"This  year"  as  used  In  application  means  one  year  past 167 

Reasonable   T   is   for  jury 307 

Reasonable  T  is  ordinarily  question  of  fact,  but  If  facts  are  undisputed 

it    Is    for    court '»* 

"Immediate  notice"  means  within  reasonable  time,   and  Is  for  jury....    899 

TnXE. 

[See   Mortgage;   Ownership;   Policy.] 

Change  of  T  by  will  or  descent  does  not  avoid  policy 27 

That   building  was  on  leased   ground   was   waived   where   Insurer  failed 

to    make    Inquiry 88 
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Deed  with  defeasance  clause  does  not  effect  change  of  ownership 8S 

Issuance  of  tax  certificates  does  not  change  ownership  before  tax  sale..  86 
Stipulation   as    to   sole    ownership    does    not    distinguish    between    legal 

and  equitable  T  and  latter  is  sufficient 86 

Void  deed  does  not  effect  change  of  T 102 

Plaintiff  need  not  allege  character  of  T  or  interest  in   property  stated 

in  policy;  only  an  interest  to  extent  of  claim  need  be  set  up 108 

Specific  performance   of  agreement    to    buy    leasehold   can   not    be   had 

where  vendor  could  not  convey  an   insurable  T 390 

TITLB  IN8URANCB. 

TONTINB  INSURANCE. 

[See  Policy.] 

TORNADO  INSURANCE. 

[See   Policy;    Risk.] 
Witnesses  who  were  not  at  scene  of  loss  until  70  days  after  such  loss. 

could  not  testify  as  to  what  evidences  of  lightning  they  saw S6 

Testimony  of  witness  who  lived  9  miles  from  risk  but  in  path  of  storm 

is  admissible  to  show  character  of  storm S< 

"Windstorm,"  as  used  in  T  policy,   defined 405 

Burden   is  on  company  to  show   that  loss  was   "by  snow  or  hall,"   an 

excepted     risk 406 

TOTAI.  DISABIUTT. 

[See  Disability.] 

TOTAL  IX>SS. 

[See  Wholly  Destroyed.] 
It    being   impossible   to   rebuild    because   of   condemnation   by    city    au- 
thorities, the  loss  is  a  total  loss 50 

Under  valued  policy  where  there  has  been  T,  insured  may  recover  face 

of  policy  regardless  of  actual  value  of  building 91 

Under  valued    policy   law.    policy    limitation   on   amount   of   recovery   If 

civil  authorities  prevent  repairs,  is  Invalid 96 

Although  loss  Is  partial,  if  law  prohibits  repairs,  insurer  is  liable  t<fT  T.     96 

"Total    Loss."    construed 101 

Loss  of  cargo  "by  total  loss  of  vessel"  construed 841 

Allegation  that  property   "was   by  the  perils  of   the  sea  wrecked  and 

totally  lost"  is  sufficient  allegation  of  loss 841 

TRUST  RELATIONSHIP. 

[See  Mortgagor  and  Mortgagee;  Receiver.] 

Policy  providing  for  payment  of  semi-annual  installments  did  not  cre- 
ate a  trust,  but  a  debt,  and  was  assignable 188 

Reserve   fund   accumulated    by   benefit   society    is   trust    fund   of   which 

society   is  trustee 258 

Where  there  has  been  an  unlawful  diversion  of  funds,  equity  will  com- 
pel their  return  to  original  fund  to  be  held  for  purposes  for  which 
it  was  created.  It  will  not  be  distributed  except  when  its  purposes 
have  failed 269 

Beneficiary  having  been  directed  to  distribute  proceeds  to  certain  per- 
sons, takes  same  as  trustee;  trust  so  created  is  personal 287 

Where  trust  estate  was  created,  premiums  were  payable  out  of  Income. 

and  were  not  to  t>e  pro  rated  between  life  tenants  and  remaindermen  867 

ULTRA  TIRES. 

[See    Charter;    Contract;    Corporate    Powers.] 

Life  insurance  business  is  affected  with  a  public  interest  and  attorney 

general  may  proceed  on  own  motion  to  enjoin  U  acts 166 

Stockholders  may  sue  to  enjoin  company  from  doing  U  acts 167 

Agreement  of  benefit  society  to  return  premiums  at  end  of  ten  years  is 

U  and  can  not  be  enforeed  in  Alabama 216 

Where  contract  is  beyond  charter  powers.  It  Is  void,  but  where  such 
contract  Is  within  general  powers,  although  Irregular,  company 
having  derived  benefit  therefrom  is  estopped  to  say  it  is  U 278 

Waiver  of  forfeiture  prescribed  by  by-law  Is  not  U  under  statute  au- 
thorizing payment  of  benefits  subject  to  compliance  with  by-laws..   280 

Contract  for  sea  Insurance  not  being  expressed  In  a  policy  of  sea  In- 
surance duly  stamped  Invalid  and  unenforceable,  under  Sec.  98  of 
the  English  Stamp  Act.  1891 841 

After    receiving    and    retaining    benefits    of    contract,    company    cannot 

evade  payment  on  ground  of  U 887 
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Sale  of  stock,  knowiner  that  It  could  not  perform  agreement,  consti- 
tutes a  tort  for  which  corporation  li  liable 442 

U  may  not  be  pleaded  by  corporation  until  It  has  first  tendered  back 

money  received  by  It 442 

Sufficiency    of    complaint    In    action    to    rescind    stock    subscription    on 

^ound  that  airreement  of  corporation  was  U 44S 

VNINCORPCAATED   SOCIBTY. 

[See  Parties;  Voluntary   Association.] 

USE  AND  OCCUPANCY. 

[See  Policy;  Risks;  Vacancy.] 

USURY. 

[See  Interest.] 

VACANCY. 

[See  Occupancy;    Policy;   Risk.] 

V  of  property  merely  suspends  risk  during  period  of  V 32 

When    one    room    of    house    was    partly    furnished    and    was   used    as    a 

sleeping  room  by  tenant  the  house  was  not  vacant 89 

Testimony  of  witness  that  he  passed  house  every  night  but  saw  no 
lights,  was  insufficient  to  raise  an  issue  of  V  where  several  testified 
that   it   had   been    continuously   occupied 40 

V  of  one  building  under  policy   insuring  several   buildings  for  separate 

amounts   avoids   policy 43 

Enforced   absence  due  to  hiKh   water  is  not   V 99 

Evidence  considered  and  held  to  show  that  assured  had  vacated  dwell- 
ing         112 

VAI.UE  AND  VALUATION. 

[See   Application:   Evidence.] 

Where    product    has    changed    In    value    between    time    of    manufacture 

and  of  loss,  Insured  may  recover  Its  then  actual  value 28 

Evidence  as  to  value  erroneously  admitted  is  immaterial  where  ver- 
dict was  Justified   under  other  evidence 31 

Evidence   considered   and   held   that    stock    of    goods   had   been  insured 

for  considerably  more  than  their  value 86 

An  instruction  that  insured  should  be  allowed  three-fourths  of  value 
of  property  within  amount  of  Insurance  was  harmless  where  dam- 
ages assessed  were  less  than  three-fourths  of  value  of  each  Item 
insured    67 

Adjuster  cannot  decide  as  to  value  by  having:  cost  price   exhibited   to 

him  without  having  seen  goods  before  fire 71 

Where    three-fourths   of  V  of   articles   destroyed    amounted    to   face   of 

policy.  Insured  could  recover  full  face  of  policy 78 

Misrepresentation  of  value  Is  immaterial  to  risk 91 

As    to    chattels,    valued    policy    law    precludes    company    from    denying 

values  when  policy  was  written,  but  not  at  time  of  loss 100 

Where  property  is  covered  by  several  policies,  statutory  three-fourths 
rule  contemplates  that  total  Insurance  shall  not  exceed  three- 
fourths   of   value 100 

Three-fourths    value    law    applies   to    both    real    and    personal    property, 

and  estops  Insurer  to  deny  values  named  In  policy 100 

Three-fourths  value  laws  do  no  confilct  with  co-Insurance  laws 100 

Where  company  Issues  policy  for  more  than  three-fourths  of  value  of 

property  It  Is  estopped  to  say  that  insurance  exceeded  such  value..   101 

Whether  there  was  false  swearing  as  to  amount  of  loss  was  for  Jury...   lOR 

Company's  agent,  who  estimated  value  of  drugs  at  time  policy  was  Is- 
sued, where  It  did  not  appear  that  he  had  special  knowledge  con- 
cerning: same,  could  not  testify  as  to  value 110 

Persons  having  seen  things  in  general  use  may  testify  as  to  value  of 

same    110 

Value  of  goods  at  time  of  loss  affords  measure  of  Indemnity  for  the  loss  111 

Cost  of  safe,  the  same  not  being  subject  to  deterioration.  Is  competent 

to   prove   its   value Ill 

Jury  should  have  been  Instructed  that  assured  was  restricted  to  a  re- 
covery of  the  actual  cash  value  of  the  property  at  the  time  of  loss  118 

"Net    value,"    construed 129 

Present  value  of  paid-up   policy  is  such   sum  as.   at  a  reasonable  rate 

of  Interest,  would  equal  face  of  policy  at  end  of  expectancy 271 

Present  value  of  whole  life  policy,  considered 271 

"Market    value."    construed 248 
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Where  valuation  clause  was  not  filled    In.   policy  was  an  open  policy, 

under  which,  value  of  property  must  be  proved 345 

"Insurable    value,"    construed S46 

VAIiUED  POOCY. 

[See  Evidence;  Policy;  Statutes.] 

Standard  policy  law  Is  repealed  by  V  law  in  so  far  as  It  conflicts  with 

latter     50 

Valued   policy  law  does  not  confer  a  personal   privilege  which  may   be 

renounced    50 

V  law  does  not  confer  a  personal  prlvllegre  which  may  be  renounced...      50 

Under  V  where  there  has  been  total  loss,  insured  may  recover  face  of 

policy  regardless  of  actual  value  of  building 91 

Under  V  law,  policy  limitation  on  amount  of  recovery  If  civil  author- 
ities prevent   repairs,    is   invalid 96 

As  to    chattels.  V  law   precludes   company   from   denying   values,    when 

policy  was  written,  but  not  at  time  of  loss 100 

Three-fourths   value    law   applies    to    both    real    and    personal    property, 

and  estops  insurer  to  deny  value  named  in  policy 100 

VARIANCE. 

[See  Pleading;   Practice.] 
Where   complaint   was  on  executed   contract,   and   proof   showed   merely 

an  executory  contract,  the  V  was  fatal 110 

Parol   evidence  of  statements  made  by  agent  are  inadmissible  to  vary 

the  terms  of  the  application 172 

Evidence  will   not  be   received   of  prior  parol   Inducement   or   assurance 

to  contradict  written   policy 173 

Allegation  of  compliance  and  proof  of  waiver  Is  such  V  as  will  justify 

non-suit    322 

It    was    reversible   error.    In   action    for   premiums,    to   permit   surety   to 

prove  that  principal's  contract  with  city  had  run  more  than  a  year, 

where  same  was  not  pleaded 386 

Where  facts  showed  an  estoppel,  plaintiff  was  entitled  to  recover  where   ■ 

"waiver"    was    alleged 407 

Instruction   predicated   upon   facts   tending  to  vary   written   Instrument 

was   properly   refused 449 

VENDOR  AND  VENDEE. 

[See  Insurable  Interest;  Title.] 
Purchaser  In  possession  under  contract  of  purchase  is  unconditional  and 

sole   owner 6,     85 

Specific  performance  of  agreement  to  buy  leasehold  can  not  be  had, 
where   vender  could   not   convey   a  title  which   would  be  Insured  by 

guaranty   company 880 

Covenant    In  deed   to   "keep  the  property   Insured."   construed 396 

Where   loss   occurred   pending  option   to   purchase,    vendee   was   entitled 

to  have  proceeds  of  policy  applied  for  her  benefit 445 

Vendee  under  contract  of  sale,  by  defaulting  in  payment  of  install- 
ment forfeited  interest  in  property,  and  his  creditors  could  not 
claim  benefit  of  Insurance  maintained  by  co-vendee,  who  had  paid 
remaining  installments  under  contract   for  his  individual  benefit...    447 

VENUE. 

[See   Actions   and    defenses;   Jurisdiction.] 
Action  on  benefit  cerUflcate  is  not   in  rem,   but   in  personam,   and  loca- 
tion of   funds  Is  Immaterial    In  determining  V 245 

Under    S.     D.    laws    V    of    at*: ion    against     domestic    corporation    is    in 

county   of  principal   place   of   business 310 

S.  D.  law  providing  that  action  shall  be  brought  where  property  was 
situated  at  time  of  loss,  does  not  apply  to  actions  on  policies  in- 
suring    human     beings 310 

By-law  undertaking  to   control  V  of  action   is  not  binding 330 

Provision  of  policy   that  suits  must    be   brought   in   certain  county   held 

to    be    void 397 

VERDICT. 

[See  Judgment:    Supreme  Court.] 

VESTED  INTEREST. 

[See   Beneficiary.] 
Where  policy  is'^  payable  to  designated   beneficiaries,   an  assignment   by 

insured  does  not  divest  them  of  their  rights 128 
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Under  policy  authorizing  change  of  beneficiary,  the  original  bene- 
ficiary has  V.  which  can  be  diveated  only  hi  manner  provided  In 
policy     183.   184 

Insured's  heirs  have  no  V  in  policy  payable  to  "legal  representatives," 

which  would  prevent  insured  from  assigning  the  policy 165 

Surrender  of  policy  by  insured  without  the  consent  of  beneficiary.  In 
consideration  of  a  loan  does  not  deprive  such  beneficiary  of  right 
to    recover     170 

Policy  payable  to  beneficiary  designated  in  policy  if  living,  gives  to 
such  beneficiary  a  V  subject  to  the  right  of  Insured  to  divest  same 
by    surrender    of    policy 178 

Policy  payable  to  wife,  reserving  no  right  to  change  beneficiary  cannot 

be  assigned  by  assured,  but  may  be  assigned  by  the  wife 186 

Under  a  policy  payable  to  Insured's  wife  or  in  case  of  death  to  her 
children,  an  assignment  by  the  wife,  prior  to  her  death  would  not 
defeat  the  right  of  her  children  to  the  proceeds 186 

All  rights  except  as  are  reserved  to  assured  belong  to  beneficiaries,  and 
can  not  be  impaired  by  surrender  of  policy,  there  being  no  reserved 
right    to    so    do 187 

Vested  contract  rights  are  not  impaired  by  Increase  of  rate  of  assess- 
ments, where  society  reserved  right  to  amend  by-laws 210 

Beneficiary  in  benefit   certificate   has  no  V 211.  229.   234,  800 

Wife,  who  was  named  as  beneficiary  under  ante-nuptial  contract,  has 
an  interest  in  benefit  certificate  which  can  not  be  divested  without 
her     consent 227 

Beneficiary  in  benefit  certificate,  named  in  pursuance  of  an  agreement 
founded  on  a  sufilcient  consideration,  has  V,  although  rules  of  so- 
ciety   permit    change    of    beneficiary 254 

Wife    who    pays    assessments    partly    out    of    her    private    funds,    under 

agreement  with  husband,  has  V  in  benefit  certificate 254 

Agreement  of  beneficiary  to  pay  assessments  gives  V  in  certificate, 
which  is  not  affected  by  attempted  change  by  Insured,  although 
failure  to  comply  with  agreement  would  reinstate  Insured's  right 
to    make    change 256 

Change  in  constitution  with  reference  to  constiuent  elements  of  su- 
preme  legislative  body   held   not   to  affect  V 264 

Voluntary  beneficiary   has  no  V;   one   designated   for  consideration   has 

a    V 287 

Where    beneficiary    was    designated    in    consideration    of    agreement    to 

pay  assessments,  such   beneficiary  had  a  V 288 

Change  of  designation   of   beneficiary   may   be  made   where   by-laws  do 

not    prohibit    such    change 295 

Beneficiary  held  to  have  no  V,  and  upon  death  of  insured  and  bene- 
ficiary In  common  disaster  proceeds  would  go  to  insured's  heirs 315 

Policy  for  benefit  if  wife  is  chose  in  action  passing  to  her  estate  upon 

her    death     892 

VOID  POLICY. 

[See    Definition;    Forfeiture;    Policy.] 

VIOLATION   OF  LAW. 

[See  Criminal  Law;  Execution  for  Crime:  Policy;    Statutes.] 

Attempting  to  kill,   where   in  self-defense,   Is  not  V  within  meaning  of 

policy     212 

As  used  in  policy,  V  does  not  contemplate  insane  acts 248 

That  death  occurred  while  violating  law  must  be  established  by  a  pre- 
ponderance  of   evidence 249 

Burden   is  on   Insurer   to   show   that   assured   was   aggressor   in  fight   In 

which   he   lost   his   life 289 

Whether  assured   was  aggressor  In  fight   in  which   he  lost   his  life,   the 

evidence  conflicting,   was  for  Jury 289 

Insurer,  by  defending  employer  after  knowing  of  plaintiff's  claim  that 
he  was  employed  in  V  did  not  waive  policy  exception  that  no  lia- 
bility attached  where  the  Injured  employe  was  engaged  contrary  to 
law 445 

Indemnity  policy  covering  liability  suffered   by  employer  in  hiring  child 

in  V,  is  not  void  as  insuring  against  acts  In  V 448 

VOLUNTARY  A8900IATION8. 

[See    Unincorporated    Associations;    Parties.] 

VOLl'NTARY     EXPOSl  RE. 

[See  Accident  Insurance.] 
Annotation :     V   to  unnecessary  danger 818 
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WAOEB  POUCT. 

[See  Insurable  Interest.] 

Issuance  of  policy   to  one  without   Insurable   interest  is  a  W  contract, 

and  is  void  as  against  public  policy 160 

ABslemment  of  policy  to  one  without  insurable  interest,  in  pursuance  of 
agrreement  made'  at  time  of  issuance  of  policy,  is  wager  contract 
and    is    void 160 

Beneficiary   under   W   can    only    recover  premiums    paid    by    him,    and 

insured's   indebtedness   to    him 160 

Affectionate  relationship  between  uncle  and  nephew  held  admissible  to 

rebut    idea   of   W 160 

Where  nephew  knew  nothing:  about  act  of  uncle  taking  out  policies,  and 
making  assignments  thereof  to  him,  until  policies  were  brought  to 
him,    there  waa  no  W 162 

Where  an  insurer  pays  the  proceeds  to  one  without  insurable  interest, 
insured's  administrator  may  recover  the  value  of  the  proceeds  of 
the    policy 177 

Creditor  to  have  an  insurable  interest  in  life  of  his  debtor  must  show 
that  there  was  a  valid  existing  indebtedness  at  time  policy  was 
assigned  to  him,  the  assignment  being  a  wager  contract  as  to  all 
amounts  in  excess  of  the  indebtedness,  and  premiums  advanced 
by  the  assignee 177 

An  assignment  of  a  policy,  where  not  a  mere  device  to  cover  a  gam- 
ing contract.  Is  valid 183 

Where  assignee  has  reasonable  grounds  of  expectation  of  pecuniary 
benefit  from  assured's  continued  existence,  he  has  an  Insurable 
Interest 196 

Payment  to  assignee,  who  advanced  money  to  assured  to  be  used  In 
gambling  transactions,  did  not  release  company  from  liability  to 
assured's    executor 199 

Policy,   valid  at   Inception,   assigned   to   one  without  Insurable   Interest, 

does  not  constitute  a  W 211 

Policy  procured  with  consent  of  insured,  but  In  favor  of  one  having 
no  insurable  Interest,  who  undertakes  to  pay  premiums  therefor, 
is  a  W 269 

W  Is  void  except  as  to  indebtedness  of  Insured  to  beneficiary 270 

WAIVSR. 

[See  Agent;  Broker;  Estoppel;   Evidence.] 

Local  agent  with  authority  to  Issue  policies  and  to  collect  premiums, 
has  authority  to  waive  proofs  of  loss,  and  does  so  by  repudiating 
liability    1 

W  must   be  specially   pleaded 11 

Allegation  that  proofs  of  loss  were  not  furnished  because  company  de- 
nied liability  is  a  suflflclent  pleading  of  W 11 

W  by  general  agent  la  binding  even  though  not  Indorsed  on  policy 11 

Agents    with    authority    to    Issue    and    deliver    policies,    have    the    same 

power  to  waive  conditions  as  does  the  company 11,     44 

Knowledge  of  agent   of   insured's  intention   to   procure   other  insurance 

and  agreement  to  endorse  company's  consent,  is  W  of  forfeiture...     11 

Denial  of  liability  by  adjuster  waives  proofs  of  loss 12 

Where  conduct  of  company   is   such   as  to  render  production   of  proofs 

of  loss  useless  or  unavailing  they  are  deemed  waived 12 

Making  indorsement  on*  policy  and  demanding  payment  of  premium, 
held  not  to  necessarily  constitute  a  waiver  of  default  occasioned  by 
non-payment  of  premium 14 

Making  an  assessment  after  knowledge  of  facts  avoiding  policy  and 
retention  of  same  after  loss  occurs  does  not  revive  void  policy  or 
effect  a  W  of  forfeiture 27 

Clause  of  policy   limiting  power   of   agent   to   waive   conditions  therein 

may  be  waived 30 

That  building  was  on  leased  ground  was  waived  where  Insurer  failed  to 

make    Inquiry 88 

Denial  of  liability  or  refusal  to  pay  on  other  grounds  waives  appraise- 
ment   44,     46 

Whether  statement  of  agent  that  It  made  no  difference  If  Insured  did 

not  keep  books  in  iron  safe  amounted  to  W  was  for  Jury 44 

Agent,  with  authority  to  issue  policies  and  collect  premiums,  binds 
company  in  waiving  iron-safe  clause,  although  policy  stipulated 
against  W,  where  insured  at  time  of  W  knew  nothing  of  limitations     51 

Countersigning  resident  agents  have  authority  to  waive  conditions 51 
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Company  is  not  bound  by  W  by  a«rent  where  policy  stipulated  that 
conditions  could  not  be  varied  except  by  indorsement  In  writing 
signed   by  president   or  secretary S8 

Policy  limitation  on  time  of  bringing  action  may  be  waived,  and  courts 
will  not  require  very  stringent  evidence  In  order  to  defeat  its  appli- 
cation         S4 

Denial  of  liability,  within  time  for  making  proofs  of  loss,  waives  such 

proofs     .* 5< 

Denial  of  liability  waives  proofs  of  loss 66.   100.  286.  247.   810.  821 

^knowledge  of  agent   that  Insured  held  property  as  trustee  waives  sole 

ownership    clause 6< 

Agent  with  power  to  waive  in  writing  may  insert  in  writing  condi- 
tions in  conflict  with  printed  portions  of  policy 69 

Agent  with  authority  to  issue  policy,  can  not  bind  company  by  verbal 

W   59 

Appearance  held  W  of  misnomer  In  complaint 63 

By  proceeding  to  adjust   loss  and  by  demanding  arbitration,  proofs  of 

loss    are    waived 67 

Where   policy    Is   Issued    containing  stipulations   inconsistent    with    risk, 

company  is  charged  with  having  waived  such  stipulations 68 

Agent  having  power  to  waive  written  provisions,  may  insert  in  writing 

conditions  conflicting  with  such  as  he  might  hfeive  waived 69 

Verbal   contract  of  agent,   authorized   to   Issue    policies,   undertaking  to 

waive  conditions  of  policy  will   not  bind   company 69 

Where  policy  Is  surrendered  because  of  violations  of  conditions,  notice 
of  which  have  been  brought  home  to  company,  and  is  afterwards 
delivered  to  Insured  such  violations  are  waived 70 

Where  company  points  out  but  a  single  defect  In  proofs  of  loss.  It  will 

be  held  lo  have  waived  any  others   that  may  exist 74 

That  agent  was  Informed  that  other  Insurance  would  be  taken  out  was 

Insurtlclent    to    establish    W    of    forfeiture 72 

Where  Insured  was  led  to  believe  that  production  of  bills  would  satisfy 
requlrtmrnts  as  to  proofs  of  loss,  the  Insurer  Is  charged  with  hav- 
ing  waived    formal    proofs   of   loss 74 

Adjuster  does  not  waive  proofs  of  loss  by  denying  liability  on  part 
of  company  under  limitations  on  his  authority  contained  In  Stand- 
ard   Policy    76 

Condition   precedent   to   Inct-ption   of   contract   may   be   waived 79 

Denial  of   Ilabiliiy   waives   requirement   of  submission   to   arbitration....      SO 

Where  a  company  did  not  rescind  for  fraud  but  gave  notice  of  cancella- 
tion at  expiration  of  ten  days.  It  was  liable  for  loss  occurring 
within     that     time 81 

Agent    having   power   to  adjust   loss,    may,   by   conduct   waive   proofs  of 

loss     82,  83 

Requirement    thai    W    be    In    writing    does    not    apply    to    stipulation    to 

be     performed     after     loss ,      83 

Failure    to   demand   arbitration   within   time    specified   held    a   W  of   the 

requirement     86 

Failure  of  defendant  to  appear  at  time  of  trial  is  W  of  trial  by  Jury..      87 

Failure  to  make  inquiry  as  to  existence  of  encumbrance  is  a  W  thereof     88 

Where    In.mirer    made    no    acthe    efforts    to    bring    about    arbitration    it 

could   not  set  up   failure  to  arbitrate  as  a  defense 8y 

FVequent   demands   for   inventory  of  undamaged   goods   Is  no  waiver  of 

proofs    of    loss 90 

,Act8  of  adjuster  requiring  assured  to  obtain  estimate  of  cost  of  re- 
pairs   is    W   of    forfeiture 90 

Request   for  proofs  of   loss   with   knowledge   of   facts   avoiding  policy. 

Is   a   W   of    forfeiture 91 

Denial   of  liability  either  before  or  after  suit   was  no   W  of  time  fixed 

for    payment     of    loss 98 

Interposition    of    several    matters    of    defense    is    W    of    any    others    not 

specified      100 

Expression    of    intention    by    Insured    to    ignore    provision,    imposes    no 

obligation    on    company    to    dissent 101 

Retention  of   premium   with   knowledge   waives   other   insurance 101 

Delivery   of   policy   waives   prepayment   of  premium 106,   125.   894 

Clause  providing  that  W  must  be  in  writing  applies  to  express  W,  and 

not   to  W  implied   by   law  from  course  of  conduct 125 

Agreement  of  agent  that  premium  might  be  paid  In  weekly  install- 
ments  Is   W   of   prepayment   of   premium 125 

Acceptance  and  retention  of  assessment  after  due  date  waives  for- 
feiture        181 

Demand  that  premium  note  be  paid,  made  after  maturity  by  unau- 
thorized agent   was  not  a  W  of  forfeiture 186 
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Unknown    and    unapproved    act    of   unauthorized    agent    does    not    bind 

company  or  amount  to  a  W  of  forfeiture 142 

Provisiona  of  non-forfeiture  law  being  for  public  good  cannot  be  waived 

by    contract    144 

Acceptance   of   note    in  satisfaction   of   premium    is   W   of  payment    in 

cash     152 

Knowledge  of  agent,   conspiring  with   insured   to   defraud   company,   is 

not  imputed  to  company  so  as  to  charge  It  with  W 153 

Acceptance  of  subsequent  premiums  waives  prepayment  of  first  pre- 
mium        162 

Non-waiver  provision  may  be  waived 169 

Right  to  forfeit  industrial  policy  is  waived  by  collecting  and  retain- 
ing weekly  premiums  with  knowledge  of  facts  upon  which  for- 
feiture   is    based 169 

Action  of  agent  in  refusing  to  deliver  policy  while  applicant  was  sick, 
although  he  retained  premiums,  was  not  W  of  condition  in  appli- 
cation that  policy  should  not  become  effective  unless  delivered 
during  good   health  of  insured 172 

Where  after  knowledge  of  forfeiture,  company  recognizes  policy  as 
in  force  or  requires  assured  to  incur  trouble  or  expense,  such 
forfeiture    is   waived 175 

W  cannot   be  inferred   from   mere   silence 175 

Acceptance  of  premium  after  death  of  assured  waives  condition  as  to 

good  health  at  time  of  delivery  of  policy 186 

Payment    of    proceeds    to    assignee    of    policy   is    W   of   requirement    of 

consent    to    assignment 194 

Statutory    provisions    may    be    waived    unless    such    W    violates    public 

policy    205 

"Waiver,"     defined     , 205,  317,  432 

By    issuing    policy    to    be    void    for   suicide    within    one    year,    company 

waives   statute  releasing  insurer  from  liability   in   cases  of  suicide  205 

By  answering  bill  of  interpleader,  which  showed  that  one  of  claimants 

was  entitled  to  fund,  the  defects  in  such  bill  were  waived 208 

Annotation:     W  of  provision  as  to  change  of  occupation  by  continued 

receipt    of    dues 211 

By   issuing  new   certificate   payable  to   new   beneficiary,   society  did  not 

waive   forfeiture    accruing   under   old    certificate *. 214 

Retention  of  certificate  by  society  was  not  W  of  objections  to  liability  219 

Company    is    charged    with    having    waived    defense    not    relied    on    in 

first    trial    221 

W  once  made  cannot  be  recalled 221 

Ofllcer  of  local  lodge  may  waive  forfeiture  for  non-payment  of  assess- 
ment         224 

Instr^tion  as  to  W,  where  there  was  no  evidence  of  W,  was  erroneous  227 

Doctpfne  of  W   by  acts   is  applicable   to   benefit   societies  as  well   as  to 

regular    Insurance    companies 234 

Custom  of  receiving  premiums  after  due  date  Is  W  of  prompt  payment  234 

Prepayment    of    first    premium    may    be    waived,    and    such    W    may    be 

shown    by    parol 241 

Agreement  of  agent  as  W  of  pre-payment  of  premium 241 

Acceptance  of  check  by  agent   waives  prepayment  of  first  premium....    241 

Failure   of   subordinate    council    to   demand    right   of    representation   in 

supreme   council   is   W   thereof 244 

Denial  of  liability  on  specific  ground  is  not  waiver  of  other  defenses..   248 

Reinstatement  without  medical  examination  is  W  of  condition  of  health  249 

W   of  defense  of  excessive   use  of   liquors  does  not   extend   to   defense 

based  upon  death  of  insured  resulting  from  use  of  such  liquors....   249 

Act  of  agent  delivering  policy,  with  knowledge  of  condition  of  in- 
sured's health,  waives  provision  as  to  delivery  while  in  good  health  252 

Burden  of  proving  W  of  forfeiture  is  on  plaintlfT 266 

Appearance    is    W    of    objections    to    Jurisdiction    of    court,    unless    for 

that    special    purpose    276 

Act  of  ofilcer  of  local  lodge  who  had  no  authority  to  waive  conditions 
of  contract,  by  accepting  first  premium  knowing  that  applicant 
was  not  then  in  good  health  would  not  estop  company 277 

W  of  forfeiture  prescribed  by  by-law  is  not  ultra  vires  under  statute 
authorizing  payment  of  benefits  subject  to  compliance  with  by- 
laws    280 

Custom  of  permitting  local  scribe  to  collect  assessments  abrogates  by- 
law requiring  assessments  to  be  paid  to  national  scribe 282 

Prompt  payment  of  dues  is  waived  where  dues  paid  to  local  scribe 
after  due  date,  were  retained  by  national  scribe  with  knowledge 
of  such  fact,  but  without  knowledge  that  member  died  after  pay- 
ment but  prior  to   his  receipt  thereof 282 
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Acceptance  of  assesBments  by  recorder  of  local  lodge,  who  had  knowi- 
edere  of  fact!  authorizing  forfeiture,  there  being  no  duty  of  such 
recorder  to  report  such  facts,   the  forfeiture  was  not  waived 2S< 

W  of  by-law  may  be  found  from  a  proved  course  of  conduct 28< 

Course  of  conduct  in  insuring  persons  engaged  In  sale  of  liquors  waives 

by-law    prohibiting  such 286 

Forfeitures  are  not  favored*  and  courts  will   be  prompt  to  seize  faeu 

indicating  W   291 

Proof  of  W  may  be  made  under  allegation  of  perfomumee 294 

Delay    of    final    decision    at    same    time    requesting    more    information 

waives    policy    296 

By-law  providing  that  no  officer  shall  have  power  to  waive  constitu- 
tion and  by-laws  is  valid 801 

Acts  leading  person  of  ordinary  prudence  to  believe  that  proofs  of  loss 
will  not  be  required,  or  acts  Indicating  denial  of  liability,  consti- 
tute W  of  proofs 808 

Question  of  W  is  for  Jury 808,  826 

Where   answer   makes    no   Issue    on   sufficiency   of   proofs   of   loss,    the 

question    is   waived 808 

Acceptance    of    assessments    after    claim    had    been   filed    without    full 

knowledge  of  facts  was  no  W  of  forfeiture...... 818 

Where  compliance  is  alle^d,  proof  of  W  may  not  be  made 322 

Clause  forfeiting  policy  for  non-payment  of  premium  may  be  waived..   325 

W  of  conditions  of  policy  may  be  made  by  agent  who  has  either  ex- 
press or  implied  power  to  so  do 825 

Attempt  to  collect  premium  after  lapse  may  be  considered  as  evidence 

of   W  of   certificate   for   non-payment 825 

Collection  of  past  due  and  future  installments  of  premiums  waives  for- 
feiture   for    non-payment 825 

W  operates  as  an  estoppel,  bat  it  is  not  essential  to  prove  all  essen- 
tials of  estoppel  to  rely  upon  W 326 

Effect  of  W  of  default  is  to  continue  policy  In  force 826 

W  may  be  express  or  by  implication  arising  out  of  conduct  of  party...   826 

Mainfestation  of  intention  to  continue  policy  in  force  after  default  is 

W    of    default 826 

Where    W    prevents    forfeiture    liberal    construction    will    be    placed    on 

acts  of  party  waiving  with  view  to  bringingr  about  W 326 

Where  company  sent  statement  to  insured's  paymaster  after  default, 
and  with  knowledge  of  Insured's  subsequent  death.  It  is  charged 
with  having  waived  forfeiture  for  non-payment  of  premium. .  .826,  327 

Where  after  default,   company  treats  policy  in  force  so  as  to  demand 

and  receive  past  due  premiums,  it  is  in  force  for  all  purposes....   827 

Custom   of  ignoring   delinquencies   as   to   other  members   Is   competent 

to  show  waiver  of  prompt  pasncnent »* . .   SS7 

Denial  of  liability  for  non-payment  of  premium  did  not  waive  fallttre 

to  give  notice  within  required  time 881 

By  sending  officer  to  make  investigation  within  tlm4  stipulated  for 
furnishing  notice  and  proofs  of  death,  such  notice  and  proofs 
were    palved    831 

Demand  for  autopsy  waives  proofs  of  loss 886 

Although  one  payment  was  made  after  due  date  where  company  made 
no  objection,  policy  has  been  in  ''continuous  force  without  delin- 
quency"       887 

Course  of  conduct  within  express  terms  of  policy  is  Insufficient  to  con- 
stitute  a   W 888 

Tender   of   amount    due   as   death   benefits   under   one   classification.    Is 

W  of  claim  that  death  was  from  sickness 839 

Agreement  of  Insurer  to  continue  policies  knowing  of  unseaworthiness, 
relying  on  agreement  of  assured  to  repair  vessel,  was  a  W  of 
unseaworthiness  only  for  time  it  would  take  to  make  repairs 344 

Evidence    held   to   show   W  of   limitation   clause   In   employers   liability 

policy    882 

Denial  of  liability  waives  policy  limitation  of  time  to  sue 897 

Answer  setting  up  sole  defense  of  want  of  Jurisdiction  operates  as  W 

of   defects   in   Jurisdiction 397 

Where    facts    showed    an    estoppel,    plaintiff    was    entitled    to    recover 

where   W   was   alleged 407 

Statement  by  company  that  it   believed  loss  was  by  cyclone  and  not  by 

lightning  did  not  amount  to  denial  of  liability 425 

Proof  of  W  of  terms  of  written  contract  may  be  made  without  violat- 
ing rule  that  parol  evidence  Is  inadmissible  to  vary  written  con- 
tract       426 

Former    conduct,    to   constitute    W\  must    have    been    with    reference   to 

contract  under  consideration,  not  former  contract 432 
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Failure  to  demur  to  complaint  is  a  W  of  any  objection  aa  to  party- 
plaintiff    443 

Insurer,  by  defending  employer  after  knowing  of  plaintiffs  claim  that 
he  was  employed  in  violation  of  law,  did  not  waive  policy  excep- 
tion that  no  liability  attached  where  the  Injured  employe  was 
engaged  contrary  to  law 445 

WARBHOUSEMSN. 

Proceeds  of  policy  taken  out  by  W  for  benefit  of  bailor  belong  to 
bailor    37 

Where  it  is  duty  of  bailee  to  Insure,  it  is  presumed  that  property  was 
to  have  been  insured  for  full  value,  irrespective  of  amount  charged 
by    bailee    for    Insurance S61 

WABBANTY. 

[See  Application;  Forfeiture;   Policy;   Representation.] 

Statute  providing  that  false  statements  in  application  shall  be  no 
cause  for  forfeiture  unless  material,  applies  to  covenants  of  W 
contained    In    policy 71 

Breach  of  W  as  to  treatment  by  physicians  is  cause  for  forfeiture 121 

Statute,  providing  that  misrepresentations  shall  not  avoid  policy  unless 
matter  misrepresented  contributed  to  loss,  abrogates  distinction 
between   representations   and   W 119,  176 

Failure   to   rescind    by   returning   premium  *  estops   company   to   set   up 

breach   of   warranty    122,  245,  296 

Statements   in   application   which   are   W.    where   false,    avoid   recovery. 

whether  innocently  or  intentionally  made 168 

Language  of  policy  intending  to  create  W  must  be  definite  and  unam- 
biguous        169 

Statements    of    applicant    are    representations    where    policy    stipulates 

that  It  contains  entire  agreement 169 

Where  company  furnished  proofs  of  Its  defense  of  breach  of  warranty, 
it  established  a  prima  facie  case,  shifting  the  burden  of  avoiding 
these  defenses  to  the  plaintiff 184 

Where  application  is  not  attached  to  policy  as  law  requires.  It  is  no 
part  of  contract,  and  fal^  statements  therein  will  not  avoid  re- 
covery ;    fraud,    however,    may   be   shown 193 

Annotation:     Right  of  Insured   to  return  of  premium  where  policy  is 

void  or  voidable  because  of  misrepresentations 206 

False  statements,  warranted  to  be  true,  forfeit  Insurance 

223,    231,    272,  286 

Company  has  right  to  rely  on  statements  in  application  warranted  to 

be    true    228 

Statutory   provision   that   misrepresentations  shall   not   effect   forfeiture 

unless  material,  does  not  change  law  W  as  to  material  facts 245 

W  must  be  strictly  true  irrespective  of  their  materiality 228 

"Representations"   and    "W"    distinguished 223.  452 

Statements  in  application  which  are  made  part  of  contract  are  W  and 

must   be   literally   true 248 

Although  policy  provides:  "each  and  every  part  (of  application)  shall 
be  held  to  be  a  strict  warranty"  statements  in  the  application 
are  representations    272 

Erroneous  statement  of  relationship  of  beneficiary  does  not  amount  to 

false  representation  or  W 277 

-Burden  of  showing  false  W  is  on  insurer 280 

"I  hereby  warranty"  does  not  create  a  W  where  read  In  connection 
-     that  answers  are  true  to  best  of  knowledge 296 

Where   there    is   doubt,    statements   in    application    will    not    be    treated 

as   W    296 

That   word   "warranty"   is  used  does  not  necessarily  render  statements 

warranties     296 

By  warranting  statement  to  be  true,    applicant   thereby  agreed   that   it 

was  material    882 

Leading  Article:     The  history  of  the  development  of  the  W  in  insurance 

law     410 

WATCHMAN. 

[See   Policy;   Warranty.] 

Where  W  of  boat  went  ashore  to  secure  change  of  clothing  and  boat 
was  burned  in  his  absence,  there  could  be  no  recovery  under  policy 
warranting  keeping  of  W  thereon  at  all   times 65 

Evidence    considered    and    held    that    assured    had    not    complied    with 

W  clause   Ill 
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Failure  to  employ  two  watchmen  and  to  keep  one  on  duty  all  of  the 

time,  as  policy  required,  forfeits  right  to  recover S44 

WEEKLY  INDEMXmr. 

[See   Accident   Insurance;    Policy;    Sick  Benefits.] 
Under  policy  providing  for  payment  of  W,  there  may  be  "final"  proof 

as  to  each  weekly  loss,  and  separate  actions  thereon 818 

WHOIXT  DESTROYED. 

[See  Total   Lrf>ss;   Statutes.] 

WIFE'S  POLICY. 

[See    Assignment;    Husband  and  Wife;   Statutes.] 

Husband  has  right  to  assign  policy  payable  to  executors,  etc.,  but  not 
policy  payable  to  legal  representatives,  under  statute  providing 
that  insurance  effected  by  husband  shall  Inure  to  benefit  of  wife, 
even  though  marriage  occurred  after  assignment 146 

Policy  payable  to  wife,  reserving  no  right  to  change  beneficiary  can- 
not be  assigned  by  assured,  but  may  be  assigned  by  the  wife 186 

Statute,  providing  that  policy  payable  to  wife  shall  inure  to  her  sepa- 
rate use.  does  not  take  from  company  right  to  contract  that  change 
of  beneficiary  may  be  made 284 

Life  policy  wherein  wife  is  contingent  beneficiary  passes  to  trustee  in 

bankruptcy  as  part  of  bankrupt's  assets 374 

Policy  payable  to  wife  is  chose  ih  action  belonging  to  her  estate 882 

WILL. 

[See  Beneficiary;  Constitution  and  By-Laws.] 

Annotation:     Validity  of  assignment  to  person  named  in  will 121 

Reference   to  policy   In   will    held   not   to  be  a  bequest   thereof  as  part 

of  estate    128 

Policy  payable  to  administrator  or  assigns  may  be  disposed  of  by  will, 
under  Fla.  Laws  1897,  C.  4565,  as  such  policy  is  tantamount  to  being 

made  payable   to  insured's  estate 127 

Paper  transferring  interest  In  policy  held  to  be  an  equitable  assign- 
ment and  not  a  testamentary  disposition 168 

Evidence   considered    and    held   that    writing"  changing   beneficiary   was 

a  testamentary  designation  and   invalid   because  not  witnessed....   169 
Change    of    designation    of    beneficiary    by    naming   new    beneficiary    in 

W  is  valid,  there  being  no  mode  prescirbed  by  by-laws 288 

WITNESSES. 

[See  Evidence.] 

Physician  Is  incompetent  to  testify  as  to  when  a  man  is  insurable 124 

Husband  may  testify  as  to  age  of  wife 804 

Wife  may  give  evidence  of  condition  and  appearance  of  husband 308 

Presumption  is  that  available  W  who  did  not  take  stand  could  not 
deny  truth  of  testimony  against  him.  notwithstanding  part  of  tes- 
timony in  former  trial  was  used  against  him 888,  884 

Shrinking  from  humiliation  of  having  to  i^peat  infidelities  to  wife, 
the  assured,  is  no  excuse  for  beneficiary  refusing  to  take  witness 
stand    to    disprove    inference    that    he    waa   accountable    for   wife's 

death     888 

In  action  by  indemnity  company  to  recover  expenses  of  suit  assumed  by 
mistake,  evidence  of  W,  since  deceased,  given  in  action  against 
indemnitee,  held  admissible 371 

WRONG-DOEB. 

[See    Common   Carrier;    Forfeiture;    Policy;    Railroads;    Subrogation.] 
That    locomotive   passed   place   of  fire   shortly    before   discovery   of  fire 

is  some  evidence  that  such  locomotive  stated  such  fire 8 

Where  owner  could  not  recover  against  W,  insurer,  who  paid  loss,  had 

no  right  of  recovery  agrainst  such  W 19 

Insured   held    to   be   proper  party   plaintiff  in   action   against  W  under 

subrogation  receipt    60 

Where   loss   exceeds   insurance,    owner   is  only   proper   party   in   action 

against  W 100 

Where   Insurer  has  knowledge  that   assured   and  W  are  contemplating 

settlenient  it  is  its  duty  to  Intervene  and  protect  its  own  interest. .   100 
Payment  by  insurer  did   not  divest   insured   of  right   of  action  against 

W  for  benefit  of  beneficial  owners 858 

There   is  no   privity   of   contract   between   W  and    parties   to  insurance 

contract    that    would    authorize    W    to    receive    benefit    from    it    as 

against  Insured    896 
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Company,  subrogated  to  rights  against  W,  Is  real  party  in  Interest....   409 

In  action  against  W,  allegation  that  W  had  settled  for  loss  above  in- 
surance did  not  render  complaint  insulTlcient,  there  being  no  alle- 
gation that  the  settlement  was  a  compromise 427 

That  W  paid  loss  over  amount  of  insurance,  was  admissible  in  action 

by  insurer  to  show  that  Are  was  negligently  set  out 427 

Where  it  was  policy  of  railroad  company  to  pay  fire  loss  regardless  of 
legal  liability,  fact  of  payment  was  no  evidence  of  negligence  In 
action  by  insurer 427 

Railroad   company  was  not  liable  for  fire  set  by  locomotive  where  it 

exercised  due  care 428 

That   other   fires   occurred    was   admissible   to   prove    negligence,    where 

W  claimed  that  Its  engines  were  properly  equipped 428 
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